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July  l(Hh  Sf 

POTTER  V.  SANDERS.  ,,  ii^-  ^ 

Abv.  4M4 
5th. 

S.  SANDERS  was  seised  in  fee  of  three  closes  if  a  vendor 
of  land,  in  Byfield^  in  the  county  of  Worcester^  subject  ^^  differait 
to  a  mortgage  of  600/.,  which  he  offered  to  sell  at  the  "^^^^ll 
price  of  950il,  upon  the  condition  that  the  purchaser  them  of  the 
should  not  require  a  covenant  for  the  production  of  the  Court  will, 
certidn  title  deeds  which  Sanders  was  unable  to  obtdn.  ei^^rce^e' 
Potter,  beine:  informed  of  this  offer,  wrote  to  Sanders  contract  which 

°  was  fint  made; 

a  letter,  dated  the  20th  of  April,  1844,  offering  8007.  and  if  the 

party  with 
whom  the  se- 
cond contract  was  made  shoold,  after  notice  of  the  first  contract,  procure  a  conveyance  of 
the  legal  estate  in  pursuance  of  the  second  contract,  the  Court  will,  in  a  suit  for  specific 
performance  by  the  first  purchaser  against  the  vendor  and  the  second  purchaser,  decree 
the  latter  to  convey  the  estate  to  the  Plaintiff. 

A  purchaser  offered  a  price  for  an  estate,  and  the  vendor,  by  a  letter  sent  by  post  and 
received  by  the  purchaser  the  day  after  it  was  put  into  the  post-office,  accepted  the  offer : — 
HMt  that  the  vendor  was  bound  by  the  contract  from  the  time  when  he  posted  his  letter, 
althoogh  it  was  not  reoeived  by  the  purchaser  until  the  foUpwing  day. 

VOL.  VI.  B  H.  W. 


2 


1846. 


Statement, 


CASES  IN  CHANCERY. 

for  the  land,  taking  the  title  as  it  stood.     In  reply  to 
this  letter,  Sanders  wrote  to  Potter  as  follows : — 

"Bewley  Milly  Redditch,  April  23,  1844. 
'*  Sir, — I  received  your  favour  this  morning,  and  in 
reply  beg  to  say  that  I  accept  of  your  offer  of  800Z.  for 
the  land  at  Byfield.  I  have  written  to  Mr.  Gery  by 
this  post,  who  shall  let  you  know  when  the  deeds  are 
ready,  which  I  believe  will  be  in  a  few  days.  Will 
that  be  convenient  to  you  ?     Yours,  &c. 

"  G.  S.  Sanders." 


This  letter  was  put  into  the  post-office  on  the  day  of 
its  date.  Sanders  also  wrote  to  Gery  a  letter  of  the 
same  date,  as  ibllows : — 

'^  Dear  Sir, — I  have  written  to  Mr.  Potter  to  say  that 
he  shall  have  the  land  at  Byfield  for  800/.  I  have  told 
him  that  I  have  no  doubt  but  that  you  will  have  the 
conveyance  ready  in  a  few  days.  Can  you  do  so  ?  As 
I  am  short  of  cash,  would  you  ask  him  if  he  would  pay 
me  100/.  as  a  deposit,  instanter  ?  Perhaps  it  would  not 
inconvenience  him,  and  it  would  be  of  great  service  to 
me.  You  could  give  him  a  proper  receipt,  signed  by 
me,  and  which  would  make  our  bargain  more  firm.  I 
suppose,  as  Mr,  Potter  intends  to  pay  off  the  mortgage, 
it  will  be  necessary  for  the  mortgagees  to  sign  the  deed ; 
and  I  have  no  doubt  but  that  one  of  them  will  wish  to 
be  present  at  the  settling,  to  receive  the  500/.  and 
interest.  You  need  not  tell  Potter  as  from  me,  but 
hint  to  him,  that  if  he  does  not  complete  the  purchase 
without  delay,  his  chance  will  be  gone.     Yours,  &c. 

«  G.  S.  Sanders." 


While  this  correspondence  was  going  on  with  Mr. 
Gery  and  Potter,  Sanders  was  also  in  communication 
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with  another  party,  who  was  willing  to  purchase  the 
land  On  the  8th  of  April,  S.  Gardner,  as  the  agent 
of  WilUam  Coaies,  applied  to  Sanders^s  father,  who 
lived  at  Daventry,  for  the  price  of  the  land,  and  the 
father  on  the  same  day  wrote  to  Sanders  the  following 
letter: — 


184C. 


Stattmmip 


"  Dear  George, — My  principal  reason  for  writing  is 
to  know  the  lowest  price  you  wiU  take  for  your  land  at 
Byfield,  I  have  had  a  person  to  inquire  after  it  to-day. 
He  wishes  for  an  answer  immediately;  so  please  to  send 
me  word  directly  on  receipt  of  this.     Yours,  &c. 

"  Thomas  Sanders." 

This  communication  was  answered  by  a  letter  from 
Sanders  to  his  father,  dated  the  12  th  of  April,  1844,  as 
follows : — 

**  My  dear  Father, — Unluckily  I  did  not  send  for 
my  letters  yesterday,  so  did  not  have  your  kind  note 
till  this  morning.  I  hope  the  delay  will  not  be  of  con- 
sequence. My  lowest  price  for  the  Byfield  land  i« 
92511 ;  and  I  wiU  pay  for  the  conveyance,  which  will 
take  the  25/1  I  should  think  the  timber  on  the  land  is 
worth  50/1,  and  that  the  purchaser  would  have  into  the 
bargain.  I  must  admit  I  should  be  glad  to  sell  it,  and 
will  leave  it  to  you  to  dispose  of  it,  if  possible,  should 
the  parties  offer  even  a  less  sum ;  although  I  think  it 
ot^ht  not  to  go  under  the  925/.  Mr.  Gery  would  be 
employed  to  convey,  as  he  has  already  in  his  possession 
a  draft  of  the  deed.     Yours,  &c. 

«  G.  S.  Sanders." 


The  father  thereupon  wrote  the  following  letter, 
dated  the  13th  of  April,  1844,  to  Gardner  :— 

b2 
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1846.  "  I  have  heard  from  my  son  this  moming.     He  is 

jp^^^^      willing  to  take  for  his  land  950/.  the  timber  included, 

^    ••  or  less,  if  the  timber  be  valued.     I  shall  be  glad  to  hear 

Sanders.  ^ 


SiutetMut* 


from  you  as  soon  as  convenient" 

On  the  23rd  of  April,  Sanders  wrote  to  his  father : — 

*^  My  dear  Father, — Potter  has  written  to  offer  me 
800/.  for  the  land  at  Byfield.  Have  you  heard  anything 
from  the  party  you  wrote  to  me  about.  Perhaps  if 
the  party  applying  to  you  has  no  connection  with 
Pottery  he  would  be  induced  to  give  more  if  he  knew 
that  I  had  received  an  offer  from  another  party.  I 
received  Potter's  letter  this  moming,  and  am  now  off  to 
market,  so  have  only  time  to  say  all  are  welL" 

In  the  moming  of  the  24th  of  April,  1844,  an 
interview  took  place  between  Gardner  and  Sanders's 
father,  at  the  house  of  the  latter,  at  Daventryy  at  which 
the  father,  on  behalf  of  Sanders^  agreed  (absolutely, 
as  the  witnesses  deposed)  to  sell  to  Gardner,  as  the 
agent  of  Coates,  the  three  closes  of  land  for  900/. ;  and 
the  timber  upon  it  to  be  taken  at  a  valuation.  Sanders 
was  informed  of  this  contract  by  the  following  letter 
from  his  father:— 

**  In  reply  to  yours,  received  this  moming,  I  have  to 
say,  that,  if  you  approve  of  it,  I  have  sold  your  land  at 
Bijifield  for  900/. ;  the  timber  upon  it  to  be  taken  at  a 
fair  valuation,  and  the  purchaser  to  pay  for  the  con- 
veyance, and  you  for  the  title.  The  purchaser  is 
acquainted  with  the  title,  and  wiU  pay  for  the  land  at 
Midsummer  or  Michaelmas  next:  which  you  think 
proper.  I  have  promised  to  give  an  answer  on  Satur- 
day next,  if  I  can  learn  from  you  before  that  time.  I 
hope  you  will  be  pleased  with  what  I  have  done." 
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The  transactioiiB  after  the  24th  of  April,  1846,  were 
these : — By  a  letter  dated  the  24th  of  April,  but  bearing 
the  post-mark  of  the  26th>  Sanders  stated  to  Potter 
that  his  father  had  sold  the  land  before  the  letter  to 
Potter  of  the  23rd  of  April  was  written.  Sanders,  in 
reply,  was  informed  by  Mr.  Gery,  inaletter  of  the  28th 
of  April,  that  Potter  insisted  upon  his  contract,  and  that 
he  (Mr.  Gery)  thought  there  was  no  alternative  for 
Sanders  but  to  submit  to  perform  it.  Sanders,  in  a  letter 
to  Mr.  Gery,  of  the  30th  of  April,  acquiesced  in  this 
view,  and  reiterated  his  request  for  the  immediate  pay- 
ment of  lOOi  in  part  of  the  purchase-money.  Other 
communications  passed  with  reference  to  the  performance 
of  the  contract  and  preparation  of  the  conveyance,  and, 
on  the  7th  of  May,  Potter  paid  Sanders  100/.  in  part  of 
his  purchase-money  of  800/.  On  the  other  hand, 
Sanders,  on  the  26th  of  April,  replied  to  his  father^s  letter 
of  the  24th  of  April,  thus : — 


"My  dear  Father, — ^I  am  much  pleased  with  the 
bargain  you  have  made  for  me.  I  should  wish  the  pur- 
chase to  be  completed  at  Midsummer.  As  Aplin  will 
have  to  make  the  conveyance,  the  title  is  sure  to  be  cor^ 
rect.     Who  is  the  purchaser?" 

On  the  27  th  of  April,  a  memorandum  of  agreement  was 
drawn  up  in  writing,  and  signed  by  Sanders^s  father  as 
the  agent  of  Sanders,  and  Gardner  as  the  agent  of 
Coates,  in  the  terms  of  the  contract  already  stated, — 
with  the  additional  provision  that,  at  Midsummer,  the 
purchase  was  to  be  completed  and  possession  given  to 
the  purchaser. 


At  the  time  of  the  foregoing  transactions  neither 
Coates,  nor  Gardner  his  agent,  had  any  notice  of  the 
contract  which  Sanders  had  made  with   Potter;    but 
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Gardner  received  notice  of  that  contract  early  in  May, 
and,  on  the  14tli  of  the  same  month,  formal  notice 
thereof  was  given  to  Coatcs ;  and  Coates  and  Sanders 
were  informed  that  Potter  insisted  upon  his  right  to  liave 
the  contract  performed. 

By  indentures,  dated  the  Slst  of  May  and  the  1st  of 
June,  1844,  Sanders  and  the  mortgagees,  by  his  ap- 
pointment, conveyed  the  land  to  Coates,  in  consideration 
of  tlie  payment  by  the  latter  of  the  purchase-money 
mentioned  in  the  memorandum  of  agreement  of  the  27th 
of  April. 

The  bill  was  filed  by  Potter  against  Sanders  and  Coates; 
and  it  prayed  that  Sanders  might  be  decreed  specifically 
to  perform  his  contract  with  Potter  for  sale  of  the  land, 
and  that  Coates  miglit  be  declared  to  be  a  trustee  for 
Potter^  and  that  Coates  and  Sanders  might  be  decreed  to 
convey  the  premises  to  Potter;  or  if  it  should  appear  that 
Coates  had  no  notice  of  the  contract  with  Potter  before 
the  conveyance,  then  that  an  account  might  be  taken  of 
what  was  due  to  Potter  from  Sanders  for  principal  and 
interest  on  the  lOOZ.,  and  that  Sanders  might  be  ordered 
to  pay  the  same  and  the  costs  of  the  suit  to  Potter, 

Gardner,  w^ho  was  the  agent  of  Coates,  stated  in  his 
evidence,  that  on  the  17th  of  April,  1844,  he  made  an 
offer  for  the  land  to  Sanders^s  father,  who  promised  him 
the  refusal  for  a  week,  and  that  he  completed  the  contract 
on  the  24th  of  April,  on  which  day  the  week  would  ex- 
pire.    At  the  hearing. 


Argumeni.         Mr.  Walker  and  Mr.  Stinton,  for  the  Plaintiff,  cited 
Daniels  v.  Davison  (a).  Farmer  v.  Robinson  (b). 


(«)  16  Vcs.  249 ;  S.  C,  17  Ves.  433. 


(h)  2  Campb.  330,  n. 
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Mr.  Beaks,  for  the  Defendant  Sanders. 

Mr.  RomiUyy  and  Mr.  Fleming^  for  tlic  Defendant 
Coates. — There  is  a  question  whether  the  contract  with 
Coates  was  not  the  prior  contract ;  but  tiie  least  favour- 
able way  of  stating  his  case  is^— to  say  that  the  equities 
are  equal ;  and  Coates  having  the  legal  estate^  the  Court 
will  not  interfere  to  dispossess  him  of  it  The  bill  seeks 
the  specific  performance  of  a  contract  to  which  Coates  is 
no  party.  This  is  contrary  to  the  course  of  the  Court. 
Why  is  Coates  to  be  involved  in  a  suit  concerning  a 
transaction  with  which  he  had  nothing  to  do  ?  Tasher 
V.  Small  {a)y  Mole  v.  Smith  (i),  Robertson  v.  The  Great 
Western  Railway  Company  (c),  Wood  v.  WJute  (d). 
Mason  v.  Franklin  (e).  To  sustain  a  suit  for  specific 
performance  there  must  be  mutuality;  but  here  it  is 
dear  that  Sanders  could  not  maintain  such  a  suit  against 
Potter.  How  then  can  Potter  sustain  the  suit  against 
Sanders  f  and  if  he  has  not  the  right  against  Sanders  he 
has  not  the  right  against  Coates.  Suppose  a  case  in 
which  a  vendor  had  fraudulently  contracted  to  sell  the 
same  estate  to  three  difierent  persons  successively,  and 
conveyed  the  estate  to  the  third  purchaser.  The  two 
first  purchasers  have  their  legal  remedies  upon  their 
several  contracts,  but  neither  of  them  can  call  upon  the 
third  purchaser  to  transfer  to  him  the  legal  estate.  Sup- 
pose agidn  a  contract  with  one  party  who  pays  his  pur- 
chase«money,  but  does  not  obtain  a  conveyance,  and  a 
second  contract  fraudulently  made  with  another  pur- 
chaser, who,  at  the  time  of  his  contract,  has  no  notice 
of  the  first  contract,  and  afterwards  acquires  the  legal 
estate.  The  right  of  the  first  purchaser  is  not  to  a 
conveyance  of  the  estate  to  himself  as  a  purchaser,  but 
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(o)  3  Myl.  &  Cr.  63. 
(b)  Jac.  490. 
(r)  10  Sim.  314. 


(d)  4  Myl.  &  Cr.  4G0. 
(t)  1  Y.  &  C.  C. C. 239. 
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only  to  stand  as  a  mortgagee  of  the  estate  for  the  amount 
of  his  purchase-money.  6  Bythewood,  by  Jarman^  3rd 
ed.,  p.  445,  Allen  v.  Anthony  (a),  Dawson  v.  Ellis  {b). 
The  circumstance  that  the  contract  with  Coates  was 
parol  only  is  not  material, — for  a  parol  contract  is  a  good 
defence  in  equity,  although  a  decree  for  specific  perform- 
ance could  not  be  made  upon  it.  Hyde  v.  Wrench  (c). 
Here  was  a  clear  authority  to  the  father  to  sell  the 
estate,  and  a  contract  for  sale  made  under  that  authority. 
The  Court  will  not  deprive  Coates  of  the  legal  interest 
which  ho  has  acquired  in  pursuance  of  that  contract. 
Parken  v.  Whitby  (d)  was  also  cited,  on  the  effect  to  be 
given  to  Gardner^s  deposition. 


Nov,  Aih. 
Judgment, 


Vice-Chancellor  : — 

After  stating  the  facts  which  took  place  before  and 
on  the  24th  of  April,  and  the  subsequent  conveyance  to 
CoateSf-^ 


The  above  facts  are  I  believe  sufiicient  to  raise  the 
question  at  issue  between  the  parties ;  for  I  lay  out  of 
the  case  the  argument  at  the  bar  founded  upon  the  facts 
deposed  to  by  Gardner^  but  not  suggested  in  the  plead- 
ings, that  the  Defendant's  contract  of  the  24th  of  April 
is  to  be  referred  to  the  17th  of  April.  The  answer  is 
most  explicit,  that  the  Defendant's  contract  was  on  the 
24th,  and  upon  that  issue  is  joined.  Neither  the  pay- 
ment of  the  100/.,  which  was  made  after  notice  of  tlie 
Defendant's  agreement,  nor  the  correspondence  and 
communications  which  took  place  between  the  different 
parties  aft;er  the  23rd  of  April,  appear  to  me  to  affect 
the  question  in  the  cause,  except  as  they  clearly  shew 
upon  whom  the  costs  of  this  suit  ought  to  fall     On 


(a)  1  Mer.  2B2. 
(h)  IJ.  &  W.  624. 


(c)  3  Beav.  a34. 

Id)  Turn.  &  llusi.  mQ. 
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the  27th  of  April,  1844,  the  Plaintiff  received  a  letter 
from  Defendant  Sanders^  dated  the  24th  of  April,  but 
having  the  post-office  mark  of  the  26th, — and  which 
cannot  by  any  possibility  be  correctly  dated,  in  which 
he  says — ^not  very  candidly, — that  when  his  letter  of  the 
23rd  was  written,  his  father  had  made  the  contract  with 
Coates,  Sanders  was  soon  afterwards  informed  by  a 
letter  from  Mr.  Gery,  that  the  Plaintiff  insisted  upon  the 
performance  of  the  contract ;  and  from  that  time  he  ap- 
parently considered  the  Plaintiff  entitled  to  the  benefit 
of  his  contract.  He  desired  Gery  to  proceed  with  the 
conveyance,  suggested  that  a  formal  agreement  in  writ- 
ing be  prepared  to  make  the  matter  safe ;  and  on  the  7th 
of  May  received  from  the  Plaintiff  100/.  on  account  of 
his  purchase.  However,  on  or  soon  after  the  14th  of 
May,  his  views  were  altered,  and  he  appears  then  to  have 
considered  the  Defendant  Coates  entitled  to  a  perform- 
ance of  the  contract  entered  into  on  his  behalf.  None 
of  these  matters,  however  fertile  they  may  have  been 
as  topics  for  observation  upon  conduct,  appear  to  me  to 
affect  the  dry  legal  questions  to  which  I  am  bound  to 
confine  myself. 
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The  first  question  is,  whether  the  Plaintiff's  con- 
tract has  not  priority,  in  point  of  time,  over  the  verbal 
contract  made  with  Coates  on  the  24th  of  April.  If 
that  question  be  answered  in  the  affirmative,  it  will 
dispose  of  the  whole  case.  For  the  property  comprised 
in  the  contract  would  cease  to  belong  to  the  vendor 
from  the  moment  that  contract  was  concluded ;  and  I 
am  quite  clear  (in  the  circumstances  which  I  have  de- 
tiuled)  that  Coates  can  derive  no  advantage  from  the 
conveyance  of  the  legal  estate,  taken  after  notice  of  the 
Plaintiff's  agreement  for  purchase,  and  whilst  his  own 
position  was  unaltered  by  payment  of  purchase-money. 
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or  otherwise,  under  an  agreement  which,  if  thePlaintiflTs 
contract  had  priority,  would  be  void  from  the  beginning. 

For  the  purpose  of  answering  the  question,  whether 
the  Plaintiffs  contract  had  priority,  I  was  at  one 
moment  inclined  to  direct  an  inquiry  (the  answer  to 
which  I  felt  certain  I  might  anticipate),  at  what  hour 
of  the  24  th  of  April  the  letter  of  the  23rd  was  delivered 
at  the  PlaintifPs  residence  in  the  regular  course  of  post 
I  cannot  doubt  that  it  would  be  delivered  before  the 
verbal  contract  with  Coates  was  made ;  and  if  so,  that 
would  decide  the  case.  But,  upon  further  considera- 
tion, I  think  it  unnecessary  to  direct  that  inquiry. 
The  delivery  of  the  letter  on  the  24th  was  merely  the 
completion  of  an  act  by  which  the  vendor  had  bound 
himself  on  the  23rd.  If  the  vendor  had  died  on  the 
23rd,  after  posting  the  letter  of  that  date,  I  can  scarcely 
entertain  a  doubt  but  that  the  Plaintiff  would  in  this 
Court  have  been  the  owner  of  the  estate,  as  against  the 
heir  of  the  vendor.  But  without  carrying  the  point 
further,  I  think  the  vendor,  when  he  put  into  the  jK)st- 
office  the  letter  to  the  Plaintiff,  of  the  23rd  of  April, 
did  an  act,  which,  unless  it  were  interrupted  in  its 
progress,  concluded  the  contract  between  himself  and 
the  Plaintiff.  I  cannot,  in  short,  doubt  but  that  the 
letter  of  the  23rd  was  a  revocation  of  the  authority 
which  the  vendor  had  given  to  his  father,  to  make  a 
contract  for  him  for  the  sale  of  the  estate.  Inde- 
pendently therefore  of  the  consideration,  that  the 
contract  with  Coates  of  the  24th  of  April  was  a 
verbal  contract  only,  I  think  the  Plaintiff  is  entitled  to 
a  decree. 

In  the  preceding  observations  I  have  assumed  that 
the  agreement  made  with  Coates  on  the  24th  was  ab- 
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solute  in  the  first  instance.  But  from  the  contem- 
poraneous letter  of  Sanders,  the  father^  it  may  be 
doubted  whether  the  agreement  was  not  conditional; 
and  if  that  were  so,  there  can  be  no  doubt  that  Sanders's 
letter,  of  the  23rd  of  April,  to  the  Plaintiff  was  received 
before  Sanders  could  have  assumed  to  confirm  the 
agreement  made  by  his  father. 
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Mr.  RomiUy  asked  that  the  decree  might  provide  for 
the  payment  by  Sanders  of  the  costs  of  Coates, 

The  Vice-Chancellor  said  that  Coates  was  aware 
of  the  facts  of  the  case  when  he  took  his  conveyance. 
If  Sanders  had  covenanted  to  indemnify  Coates,  he  did 
not  require  the  assistance  of  this  Court  to  obtain  his 
costs.  If  he  had  not  such  an  express  covenant,  the 
Court  would  not  imply  one. 


Decrre  for  specific  performance  of  the  PlaintifiTs  contract. 
All  necessary  parties  to  convey.  Account  of  the  purchase-money 
remaining  due,  and  of  the  rents  and  profits.  Costs  against  both 
Defendants ;  but,  if  any  part  of  such  costs  shall  be  recovered 
against  Coates,  Coates  to  be  at  liberty,  in  the  name  of  the  Plaintiff, 
to  recover  such  costs  over  against  Sanders,  Coates  undertaking  to 
indemnify  the  Plaintiff  in  respect  of  the  costs  of  such  proceedings 
as  he  may  take  for  that  purpose. 


Mmute. 
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25^;^  jy^.  HUNTER  V.  NOCKOLDS*. 

Ut6i3rdZ>ec. 

Judgment  ViCE-ChANCELLOR  : — 

A  Defendant,  In  tills  case  the  Defendant,  Sir  Francis  Vincent,  hav- 

abroad,  had  iog  obtained  an  order  from  the  Master,  which  as  it  now 

orders  from  Uie  ^^^*"^^  ^^  ^^  order  for  time  "  to  plead,  answer,  or  demur 

Master  for  to  the  PlaintifTs  bill,  not  demurring  alone,"  has  filed  a 

time  **  to  an-  .      .                                    &              > 

swer,"  not  in-  plea  of  the  PlaintifTs  outlawry.    The  Plaintiflfs  motion, 

pre8s?on  that*"  argued  on  the  last  day  of  Michaelmas  Term,  was  to  strike 

•^to  T^^r*  ^"*  ^^  ^^^  ^^^^  ^^^  ^^^^®  "  plead,"  "  or  demur,"  and 

demur."    The  *'  not  demurring  alone,"  the  effect  of  which  would  be  to 

licitor,  on  ap-"  rcduce  the  order  in  terms  to  an  order  for  time  to  answer 

thiS'lTd/?'  '  ^«  Plaintiff's  bill.     Supposing  the  motion  to  succeed, 

produced  be-  another   motion   by  the  Plaintiff  is  pendins:  to   take 

fore  the  Matter  "^           .                 . 

a  document  the  plea  off  the  file  for  irregularity,  upon  the  ground 

stated,'  was  the  *^*  ^^^  word  "  answer,"  if  the  words  required  to  be 

draft  of  the  etruck  out  were  omitted,  must  be  construed  "answer" 

answer,  which  ^                    ,                            ' 

answer  would  in  the  Ordinary  acceptation  of  the  term,  so  as  not  to  in- 

out  delay,  and  cludc  a  plea.     I  Will  consider  the  two  motions  as  being 

gave  tw^^  ^^^  before  the  Court.     But,  as  I  have  no  doubt  as  to 

"**"''*Th'*'n*'^  the  order  I  ought  to  make  upon  the  motion  already 

fendant  after-  argued,  I  will  at  oncc  dispose  of  it.      If  the  decision  of 

plea  to  the  ^^^  question  involved  the  general  principle,  as  to  the 

!*u  VtT^'i''''  form  of  the  order  for  time  which  a  Pl^ntiff  in  such  cir- 

tbat  the  plea 

was  an  answer,  cumstances  is  entitled  to, — supposing  no  previous  oi-der 

the  terms  of  for  time  to  have  been  made, — the  case  would  deserve 

giving  time  to  ™uch  consideration.     But  as  the  circumstances  of  the 

•Mwer.  ^jggQ  appear  to  me  to  furnish  very  satisfactory  grounds 


*  This  case,  and  some  others  judgments  of  His  Honor,  aid- 
in  the  present  volume,  (distin-  ed,  where  necessary,  by  the 
guished  by  an  asterisk  refer-  briefs,  and  by  the  communica- 
ring  to  this  note),  have,  from  tions  of  counsel  in  the  several 
unavoidablecircumstanceSybeen  causes, 
edited  wholly  from  the  written 
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for  deciding  it  without  laying  down  any  general  principle^ 
I  have  no  difficulty  in  expressing  my  opinion  upon  it. 

The  Defendant,  Sir  Francis  Vincent,  is  resident  at 
Florence,  and  for  that  reason  has  succeeded  in  obtaining 
from  the  Master  three  orders  for  time.  The  first  of  these 
orders  was  for  time  **  to  answer"  only ;  the  second  also 
was  for  time  **  to  answer  "  only ;  the  third  (which  is  the 
order  in  question)  was  applied  for  upon  the  same  grounds 
as  the  former  orders.  The  Defendant's  solicitor^  upon 
the  occasion  of  applying  for  the  order,  had  in  his  hand  a 
document  which  he  stated  to  be  the  drafl  answer ;  he 
stated  also  that  it  was  the  intention  of  Sir  Francis  Vincent 
to  file  it  without  delay;  and  it  was  properly  admitted  by 
counsel  for  Sir  Francis  Vincent,  upon  the  argument  of 
the  motion^  that  the  draft  in  question  was  a  draft  of  an 
answer,  in  the  common  acceptation  of  the  term,  which 
it  was  intended,  at  the  time,  to  file.  The  order  giving 
further  time  was  thereupon  made — the  Master  indorsing 
the  words  'Hwo  months  peremptory";  and  I  cannot 
doubt,  that  where  time  was  obtained  under  such  circum- 
stances, the  order  ought  to  have  followed  the  terms  of 
the  two  former  orders.  There  was  certainly  no  intention 
on  the  part  of  the  Defendant  to  ask,  or  of  the  Master 
to  permit,  that  the  Defendant  should  demur  to  any  part 
of  the  bill,  or  have  larger  powers  under  the  last  order 
than  under  the  two  preceding  orders.  The  fact  that  Sir 
Francis  Vincent  bon&  fide  intended  to  file,  and  had  pre- 
pared an  answer,  is,  as  evidence,  conclusive  upon  this 
point.  I  do  not  say  the  Master  might  not  have  given 
such  permission  if  he  had  been  asked  to  do  so ;  but  the 
purposes  of  the  Court  in  requiring  that  applications  for 
time  to  answer  should  be  special,  would  be  defeated  if 
parties  applying  for  time  on  a  specific  ground,  and  for  a 
specific  purpose,  and  obtaining  an  order  from  the  Master 
upon  that  ground  and  for  that  purpose,  were  to  be  at 
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liberty  to  draw  up  the  order  in  terms  which  gave  them 
greater  liberty  than  they  had  asked,  or  the  Master  in- 
tended to  give.  All  the  Defendant  asked  in  this  case 
— all  that  was  in  question  before  the  Master — and 
all  the  Master  intended — was  to  give  an  extension  or 
repetition  of  the  two  previous  orders.  Under  the  order, 
as  it  was  drawn  up,  the  Defendant  might  have  demurred 
to  ninety-nine  hundredth  parts  of  the  bill,  and  answered 
a  small  part  only,  for  which  purpose  the  time  granted  by 
the  Master  was  unnecessary,  and  to  which  the  reasons 
given  for  asking  liis  indulgence  might  have  been  to  a 
great  extent  inapplicable. 


The  other  facts  of  the  case  I  understand  to  be  as  fol- 
lows : — At  the  time  the  third  order  for  time  was  ob- 
tained the  plea  of  outlawry  was  inapplicable.  After 
that,  and  before  the  time  had  run  out,  process  of  out- 
lawry against  the  Plaintiff  was,  it  is  said,  perfected. 
Aifter  this,  and  before  the  third  order  for  time  was  de- 
livered out  or  seen  by  the  Plaintiff^s  agents,  the  plea  was 
filed ;  whereupon  the  Plaintiff  gave  notice  of  motion  to 
take  the  plea  off  the  file.  The  order  being  still  in  the 
Master's  office,  application  was  made  to  the  Master  to 
alter  the  third  order,  so  that  it  might  conform  with  the 
previous  orders.  The  Master,  however,  refused  to  act 
because  of  the  motion  then  pending  before  the  Court. 
Upon  this,  notice  was  given  of  a  second  motion  to  strike 
out  the  words  complained  of.  In  this  case,  I  think  the 
order  should  have  been  drawn  up  as  to  the  act  to  be  done 
in  the  same  terms  as  the  former  orders,  and,  therefore, 
that  the  motion  to  strike  out  the  additional  words  must 
be  granted. 

The  principle  of  Brooks  v.  Purton  (a)  goes  much  be- 
yond what  I  decide  in  this  case. 


(a)  1  Y.  &  C.  C.  C.  278. 
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l^Ir.  Romilly  and  Mr.  Southgate^  for  the  Plaintiff,  and 
Mr.  Schombergy  for  the  Defendant,  Sir  Francis  Vincent 
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On  the  PlaintifPs  motion,  that  the  plea  might  be      tk-dDee. 
ordered  to  be  taken  oflP  the  file  for  irr^ularity, — 

The  Vice-Chancellor  said,  that,  according  to  the 
authorities,  he  thought  a  plea  was  in  fact  an  answer;  but 
that  where  a  party  obtained  leave  to  answer  upon  a  re- 
presentation and  evidence  that  he  would  file  an  answer, 
in  the  ordinary  sense  of  the  word,  and  not  any  other 
pleading,  it  was  a  breach  of  faith  with,  and  therefore  a 
fraud  upon,  the  Court  to  file  a  plea ;  and  he  should  order 
the  plea  to  be  taken  off  the  file. 

• 

Mr.  Schmnbergy  for  the  Defendant,  submitted  that  the 

notice  of  motion  assigned  the  ground  of  irregularity, 

whereas  the  pleading  was  not  irregular.     The  motion, 

therefore,  could  not  be  granted. 

The  Vicb-Chancellor. — There  can  be  no  greater 
irregularity  than  a  fraud  upon  the  Court.  And,  if  I 
doubted  upon  this  point,  the  Defendant  would  gain 
nothing  by  the  objection,  for  I  should  give  the  Plaintiff 
leave  to  set  his  notice  right. 


The  Lord  Chancbllor,  on  appeal,  held  that  the  plea 
was  an  answer,  and  satisfied  the  terms  of  the  orders 
giving  time  to  answer ;  and  therefore  that  there  was  no 
ground  for  taking  the  plea  off  the  file. 


1848. 
2;^rdFeb. 
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25th  Nov.  TIPPINS  V.  COATES*. 

and 
2nd  Dec, 

On  a  motion,       ViCE-Ch ANCELLOR : — 
before  publica- 
tion, to  re-exa-       Tliis  18  a  common  creditors'  suit  for  the  administra- 

npon  interroga-  tion  of  the  estate  of  Benjamin  Coates.  The  usual  de- 
haarefb»e?to^  ^^^^  ^^  made  at  the  hearing;  and  under  the  decree  Mr. 
answer,  and        flJ,  Smithy  a  Solicitor^  went  in  and  claimed  before  the 

that  he  may  be  t  i  ■■  i  • 

ordered  to  pro-  Master  to  be  a  creditor  of  the  testator  Coates  and  his 
ment  which  he  pAi^i^Grs  Hammond  if  James^  who  had  carried  on  busi- 
has  refiued  to     j^ggg  \^  partnership  as  solicitors  at  Leominster,  for  the 

produce,  the  r  i  ^   ^  -» 

witness  only,  sum  of  950i,  secured  by  the  joint  and  several  bond  of 
parties  in  the  the  testator  and  his  co-partners^  for  business  done  for 
MrT'!»d  wUh^no!  them  by  Smith  as  their  London  agent,  and  also  for  the 
tice  of  the  mo-   gum  of  35/.  75.,  due  to  Smith  from  the  testator  only, 

tion ;  and  the  '^ 

role  is  the  same  upon  the  balance  of  an  account.  Mr.  SmUh  was  ad- 
tion  is  made  *    mitted  by  the  Master  as  a  creditor  upon  the  estate  for 

ease  comes  with- 
in the  grounds 

upon  which  the  A  State  of  facts  and  charge  was  then  carried  in  by 
a^n»t^"he  re-  Elizabeth  Coates  and  J.  Colbatchy  the  executors  of  Coates, 
examination  of   ^jjch  sct  forth  this  case:— that,  in  1828,  one  White 

witnesses. 

It  is  not  an  became  bankrupt ;  Price  and  Baker  were  his  assignees ; 
sucra motion     *"^^  Cootes,  Hammond  §•  James  were  their  solicitors: 

that  there  was 

an  irregularity  in  the  subpoena  duces  tecum,  or  that  the  required  document  was  Taguely 
describ^  in  the  subpoena,  if  the  witness  has  appeared  and  submitted  to  be  examined,  and 
y  shewed  by  his  answer  that  he  identi6ed  the  document  inquired  after,  with  the  document  in 
his  possession. 

A  subpoena  duces  tecum  is  a  requisition  to  a  witness  to  produce  a  document ;  and  an 
interrogatory  requiring  a  witness  to  set  forth  a  document  in  the  words,  is  in  effect  equiva- 
lent to  a  requisition  to  produce  it. 

The  duty  of  a  witness  to  produce  a  document  called  for  by  the  subpoena  duces  tecum,  or 
inquired  after  by  an  interrogatory,  is  the  same  whether  the  document  is  called  for  in  order 
to  be  proved  by  himself  or  by  another  witness. 

A  witness  cannot  object  to  answer  a  question  because  it  relates  to  private  matters,  or  be- 
cause it  is  immaterial,  unless  the  answer  may  be  withheld  on  some  ground  of  privilege. 

*  See  note,  p.  12. 
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that  a  sum  of  500/.  coming  to  Price  and  Baker  as  the 
assignees  of  Whiter  was  |)aid  by  them  to  Smithy  under 
an  express  agreement  between  Hammond,  Colbatcli  8f 
Smithy  in  certain  causes  in  Chancery^  that  he  should  be 
permitted  to  receive  and  apply  the  same  in  satisfaction 
of  the  simple  contract-debt  of  35/.  7s.,  and  that  the 
residue  should  be  applied  to  the  extent  of  232/.  6s.  3d, 
in  part  satisfaction  of  the  bond-debt  and  interest,  and 
that  the  balance  should  be  accounted  for  to  Hammond; 
and  the  executors  charged  that  the  proof  of  the  simple 
contract-debt  of  George  Smith  ought  to  be  expunged, 
and  the  proof  of  the  bond-^ebt  be  reduced  by  the  sum 
of  232/.  6s.  S(L  A  counter  state  of  facts  was  taken  in  by 
Smithy  in  whidi  he  denied  the  alleged  agreement  for  the 
application  of  the  500/.,  or  rather  insisted,  that  the  500/. 
when  it  came  into  his  hands  was  not  bound  by  any  such 
agreement,  kid  by  his  affidavit,  filed  in  June,  1847,  it 
appears  that  he  cl^ms  a  right  to  appropriate,  and  that 
he  has  appropriated  the  whole  500/.  in  part  satisfaction 
of  a  larger  debt  due  to  lum  from  Hammond. 


18J7. 


Judgment. 


In  this  state  of  the  case  a  commission  was  issued  for 
the  examination  of  witnesses  in  the  country,  and  wit- 
nesses were  examined  under  the  same  on  behalf  of  the 
executors.  One  point  to  which  the  witnesses  were  ex- 
amined was  to  shew  that  Price  and  Baker,  the  assignees 
of  White,  were  guaranteed  by  Coates  and  Hammond 
against  any  costs  they  might  incur  as  such  assignees, 
for  business  done  by  Coates  and  Hammond.  Baker  was 
examined  as  a  witness,  and  served  with  a  subpoena  duces 
tecum,  as  to  certain  documents  mentioned  or  referred 
to  in  the  subpoena,  the  object,  I  presume,  being  to  shew 
that  there  was  no  debt  owing  by  the  assignees  to  Coates 
and  Hammond,  to  the  payment  of  which  the  500/.  could 
be  applicable,  as  between  them. 


VOL.  VI. 


c 


H.  W. 
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The  commission  was  duly  returned  on  the  15th  of 
April,  1847,  and  publication  passed  by  consent  on  the 
26th  of  April,  when  it  appeared  that  Baker  had  admit- 
ted the  existence  of  the  guarantee  referred  to;  and  that 
the  same  was  in  writing,  and  in  his  possession ;  but  that 
he  had  refused  to  give  any  further  answer  to  the  inter- 
rogatory. 


The  fourth  interrogatory,  after  inquiring  after  tho 
existence  of  such  guarantee  in  writing,  proceeded  as 
follows: — **If  yea,  set  forth  in  whose  possession  or 
power  such  writing,  note,  or  memorandum  now  is,  and 
set  forth  the  same  in  the  words  and  figures  thereof^  or 
the  purport  and  effect  thereof."  The  answer  of  the 
witness,  after  giving  the  admission  I  have  mentioned,  was 
this : — **  I  refuse  to  now  produce  the  stud  written  gua- 
rantee, although  the  Commissioner,  taking  this  my  ex- 
amination has  called  upon  me  so  to  do,  as  I  consider  it 
a  private  and  confidential  paper  now  in  my  possession, 
between  myself  and  the  said  James  Hammond.^^  There 
are  two  other  interrogatories,— the  40th  and  4l8t,  the 
answers  to  which,  by  the  same  witness,  are  short  and 
imperfect ;  but  as  the  right  of  the  Defendants,  the  exe- 
cutors, to  compel  this  witness  to  perfect  his  examination, 
as  to  these  interrogatories,  depends  upon  his  obligation 
to  perfect  his  examination  to  the  4th,  I  shall  confine  my 
observations  to  that  interrogatory. 


I  may  here  observe  that  there  appears  to  me  to  be 
some  doubt  as  to  the  regularity  of  the  proceedings 
under  the  commission,  which  has  given  rise  to  the 
principal  difficulty  I  have  felt  in  the  case.  Where  a 
witness  demurs  to  answering  an  interrogatory,  and  the 
examination  is  in  London,  the  course  is  for  the  examiner 
to  give  notice  of  such  demurrer  to  the  opposite  party. 
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and  to  furnish  him,  if  required,  with  a  copy'of  the  de- 
murrer. This,  he  does,  without  order ;  but  when  the 
examination  is  taken  under  a  commission,  tlie  commis- 
sioners return  the  demurrer  with  the  commission  in  the 
usual  way ;  after  which,  the  party  exhibiting  the  inter- 
rogatories may  procure  an  order  "for  the  delivery  of  the 
depositions,  and  the  demurrer,  of  the  witness,  but  that 
such  delivery  is  not  to  be  considered  as  publication  (a)/' 
From  this  it  would  appear,  that  the  practice  of  the  Court, 
in  theory  at  least,  expects  that  the  demurring  witness,  if 
compellable  to  answer  further,  should  complete  his  exa- 
mination before  publication,  although  it  is  difficult  to  see 
how  this  object  can  be  secured  in  practice,  after  the  de- 
pontions  are  delivered  out,  whether  the  delivery  out  be 
considered  publication  or  not.  In  this  case  the  commis- 
sioner has  not  considered  the  refusal  of  the  witness  as 
equivalent  to  what  is  (very  inaccurately)  called  a  de- 
murrer ;  and  in  consequence  of  this  the  executors  of 
the  testator  had  no  notice  until  after  publication,  that 
their  witness,  Bah&ry  had  reftised  to  answer  any  of  the 
interrogatories  put  to  him  for  his  examination,  and  have 
no  mode  of  compelling  him  to  give  ftirther  evidence 
except  by  motion,  as  in  Bradshatov.  Bradshaw  (5);  and 
to  this  relief,  if  the  witness  has  done  wrong  in  refusing 
to  produce  the  guarantee,  or  to  set  forth  its  contents, 
they  must,  in  some  way  or  other,  be  entitled.  The 
Court,  indeed,  has  gone  much  further  than  I  am  asked 
to  go  in  the  present  case.  Where  a  witness  has  actually 
given  his  evidence,  and  the  depositions  have  been  sup- 
pressed upon  some  technical  ground,  the  Court  has  sent 
the  witness  back  to  be  re-examined  upon  the  old  inter- 
rogatories to  whidi  he  had  already  deposed.  The  com- 
mission having  been  returned.  Baker  cannot  be  re- 
examined  under  the  old   commission;   and   if  he  is 


1847. 


Judgment. 


(a)  1  Dan.  Ch.  Pr.  925,  Headlam's  ed.       (b)  1  R.  &  M>1.  858. 
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compellable  to  complete  his   examination  it  must   be 
under  a  new  commission,  or  before  the  examiner. 

The  Defendants,  the  executors,  on  the  5th  of  June, 
gave  notice  of  motion,  that  they  might  be  at  liberty  to 
file  interrogatories  in  the  office  of  the  examiner,  for  the 
examination  of  Baker  upon  the  interrogatories  exhibited 
by  them  to  the  acting  commissioner,  in  a  commission 
issued  in  the  cause  for  the  examination  of  witnesses, 
which  had  been  lately  executed  and  returned ;  and  also 
that  Baker  might  be  ordered  to  attend  the  examiner,  and 
be  examined  at  his  own  costs,  and  pay  the  costs  of  the 
application,  and  of  the  order  which  the  Court  might 
make  thereupon. 

It  is  obvious  that  this  notice  of  motion  asks  more  than 
the  exigencies  of  the  case  require,  in  order  to  give  the 
executors  what  they  have  lost  by  the  refusal  of  Baker 
to  answer  the  questions  put  to  him.  But  the  counsel 
for  the  executors  have,  at  the  bar,  limited  their  applica- 
tion to  leave  to  examine  Baker  under  a  commission,  or 
before  the  examiner  in  London,  as  to  the  4th,  40th,  and 
41st  interrogatories,  and  the  payment  of  the  costs  asked 
by  the  notice  of  motion.  This  was  opposed  on  behalf 
of  the  witness  Baker,  and  I  am  now  to  state  the  conclu- 
sion to  which  I  have  come. 

The  first  objection  taken  was  preliminary,  namely, 
that  Smith  and  the  Plaintiff,  and  other  parties  in  the 
cause,  ought  to  have  been  served  with  notice  of  motion. 
This,  which  is  the  only  point  upon  which  I  have  felt 
any  difficulty,  I  will  observe  upon  presently. 

Secondly,  upon  the  merits,  it  was  said  the  witness 
was  not  bound  to  answer.  If  the  objection  of  the 
witness  rests  upon  a  claim  of  privilege,  I  have  no  hesi- 
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tatlon  in  saying  that  objection  must  be  overruled.  I 
cannot  find  in  the  case  a  single  incident  upon  which 
privilege  depends;  and,  if  privilege  be  excluded,  the 
witness  cannot  refuse  to  disclose  matters,  however  pri- 
vate, which  passed  between  him  and  another  person, 
only  because  such  matters  were  private.  If  the  objection 
be,  that  the  evidence  is  immaterial,  it  has  been  again 
and  again  decided,  that  the  witness  has  nothing  to  do 
with  that. 


1847. 


Judgment, 


The  third  objection  was  founded  upon  some  alleged 
irregularity  in  the  subpoena  under  which  the  witness 
was  called  upon  to  produce  the  guarantee.  Without 
deciding  upon  the  regularity  or  irregularity  of  that 
proceeding,  I  am  perfectly  satisfied  that  the  witness, 
having  once  come  under  examination,  cannot  refuse  to 
give  evidence  upon  the  ground  assumed.  It  is  unques- 
tionably so  at  law,  and  must  be  so  in  equity.  The 
irregularity  in  the  subpoena  might  perhaps  justify  a 
witness  in  not  appearing ;  but  when  he  is  once  in  the 
box,  he  must  give  his  evidence  whether  he  knew  of  the 
irregularity  or  not.  But  if  his  knowledge  or  ignorance 
of  the  irr^ularity  be  material.  Baker's  affidavit  shews 
that  he  returned  to  be  examined  as  to  the  guarantee, 
afler  Mr.  Smith  had  told  him  of  the.  alleged  irregularity. 

The  fourth  objection  was,  th»t  the  description  of  the 
document  in  question  in  the  subpoena  duces  tecum  was 
so  vague  and  general,  that  it  was  impossible  to  know 
what  document  was  meant :  To  this  a  sufficient  answer 
is,  that  the  witness  himself  did  identify  it.  He  gave 
a  reason  for  not  producing  it<,  and  made  no  other  ob- 
jection. 


The  fiflh  objection  was,  that  the  interrogatory  did  not 
call  upon  the  witness  to  produce  the  document.     I  think 
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the  fourth  interrogatory  does  require  him  to  produce  it, 
for,  after  asking  in  whose  possession  it  is,  it  requires 
him  to  set  it  forth  in  words ;  but,  if  not,  the  subpoena 
duces  tecum  clearly  requires  him  to  produce  it.  This 
point  was  decided  in  Bradshaw  v*  Bradshaw. 


The  sixth  point  was  this — it  was  sidd  that  in  Brad' 
shaw  y.  Bradshaw,  the  witness  was  required  to  produce 
the  document,  in  order  that  another  witness  might  prove 
it ;  whereas,  in  this  case,  the  witness  was  called  upon  to 
produce  it,  for,  as  it  ssdd,  no  apparent  purpose.  The 
answer  given  to  this  at  the  bar  is  conclusive.  In  Brad^ 
shaw  V.  Bradshaw  one  witness  was  called  on  to  produce 
the  document,  in  order  that  another  might  speak  to  its 
execution.  Here  the  same  witness,  who  is  called  upon 
to  produce  the  document,  is  also  called  upon  to  speak  to 
it.  In  substance,  the  answer  to  this  is  the  same  as  I 
gave  to  the  last  preceding  objection. 

The  seventh  objection  was,  that  the  depositions  had 
been  already  used  before  the  Master,  and  that  that  was 
an  objection  to  the  examination  of  Baker.  This  the 
counsel  for  the  executors  were  instructed  to  deny.  The 
only  evidence  to  that  point  is  that  of  Mr.  Smith,  who 
says  only,  "  having  laid  before  the  Master  a  copy  of  all 
the  evidence  taken  under  the  commission,  I  proceeded 
upon  both  states  of  facts."  That  falls  far  short  of 
affirming,  that  the  Master,  or  any  one  else,  made  use  of 
the  evidence. 


The  only  remaining  point  made  is,  that  which  I  have 
reserved,  namely,  whether  it  is  necessary  that  Smith, 
(with  reference  to  whose  claim  the  evidence  has  been 
taken),  the  Plaintiff,  and  all  the  Defendants,  except  the 
executors,  should  be  served  with  notice  of  the  motion. 
If  the  question  had  arisen  before  publication,  I  should 
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have  had  no  healtation  upon  the  point,  for  in  genend 
the  witness  is  the  only  party  interested  in  the  motion* 
I  cannot  find  any  reported  case,  in  which  any  one,  except 
the  witness,  as  in  this  case,  has  appeared  upon  a  demurrer 
to  interrogatories,  or  upon  a  motion  for  the  analogous 
purpose  of  determining  whether  the  witness  b  bound 
to  produce  a  document  or  not.  Xt  might  bo  conve- 
nient, in  one  special  case,  that  a  party  should  be 
served, — that  is,  where  the  witness,  being  the  solici- 
tor of  a  party  in  the  cause,  claims  privilege  on  behalf 
of  his  client.  In  Sandford  v.  Remington  (a),  the  wit- 
ness gave  the  discovery,  instead  of  claiming  the  privi- 
lege, and  a  party  to  the  cause  moved  to  suppress  the 
depositions.  But  there  is  no  such  question  in  the  pre- 
sent case.  The  objection  of  the  witness  in  fact  does 
not  rest  upon  any  daim  of  privilege,  founded  upon  pro- 
fessional confidence,  and  Hammond  is  not  a  party  to  the 
suit  My  doubts  have  arisen  from  this :  that  the  appli- 
cation is  unavoidably  made  after  publication.  If  I  were 
at  liberty  to  deal  with  this  particular  case  on  its  merits, 
no  difficulty  would  exist.  The  witness  has  clearly  no 
right  to  require  service  upon  Smith,  or  any  party  in  the 
cause,  for  his  own  benefit  It  is  only,  as  amicus  curias, 
that  he  can  suggest  to  the  Court  that  those  parties  have 
an  interest  in  the  question  which  entitles  them  in  respect 
pf  such  interest  to  be  present  The  interest  of  all  par- 
ties, except  that  of  Smith,  is  identical  with  that  of  the 
executors,  between  whom  and  the  witness  the  contest  is. 
The  only  possible  interest  they  would  have  in  appearing 
upon  this  motion,  would  be  to  see  that  the  executors  do 
their  duty.  As  regards  Smith,  it  is  absurd  to  suppose 
that,  in  the  circumstances  of  this  case,  he  need  be  served. 
Smith  is  the  creditor,  whose  claim  is  to  stand  or  fall  by 
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the  evidence  taken  under  the  oommianon ;  under  his 
advice  the  witness  Bakrr  refuied  to  produce  the^guanm- 
tee ;  and  be  now  instructa^ AzA^«  oounseL  It  b  diffi- 
cult to  see  wbat  purpose  he  can  propose  to  himsdf  bj 
instructing  the  coun^  who  represents  his  own  client. 
Baker  J  that  he  (Smith)  ought  to  be  heard  upon  this  mo- 
tion* I  am  bound,  howeyer,  to  decide  the  case  upon 
what  I  suppose  to  be  the  strict  practice  of  the  Court ; 
and  my  opinion  is,  that  the  practice  of  the  Court  does 
not  re<|uire  any  but  the  witness  to  be  served.  That  this 
is  so  before  publication,  there  can  be  no  doubt.  ^Vhat 
is  the  difference,  then,  after  publication  in  a  case  like 
this?  The  jealousy  of  the  Cour:  as  to  allowing  a 
second  examination  of  a  witness,  after  publication,  is 
founded  upon  the  danger  of  the  witness  being  tampered 
with.  But  how  can  that  jealousy,  and  the  practice 
founded  upon  it,  apply  to  a  case  where  the  witness  and 
the  party  calling  him  are  hostile  to  one  another — and 
the  question  between  them  is,  whether  the  witness  shall 
be  forced  to  give  evidence  which  he  refuses  to  give? 
To  apply  to  such  a  case  a  rule  founded  on  the  possibility 
of  the  witness  being  tampered  with,  would  be  extrava- 
gant; and  if  that  danger  be  excluded,  the  case  is  free 
from  difficulty.  The  executors  making  this  application, 
are  not  asking  for  anything  new,  but  only  for  that  to 
which  the  previous  proceedings  give  them  a  right  In 
the  Master's  office  it  was  decided,  in  the  presence  of  all 
proper  parties,  that  a  commission  should  issue,  and  that 
the  executors  should  have  the  conduct  of  the  examina- 
tion of  witnesses,  and  examine  them  to  such  points  as 
they  should  be  advised.  The  executors  have  not  for- 
feited or  lost  the  trust  so  committed  to  them,  and  they 
arc  now  carrying  it  out.  I  do  not  say  that  special  cir- 
('uinstances,  evidencing  or  raising  a  suspicion  of  collu- 
nioi),  might  not  alter  the  case ;  but  such  supi)ositiou  is 
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excluded  in  tliis  case.  I  decide  this  upon  general  prin- 
ciples^ independently  of  the  special  circumstances  of  the 
case,  and  not  without  inquiry  from  the  oflScers  of  the 
Court.  Let  a  new  commission  issue,  and  let  the  witness 
attend  and  produce  the  document,  and  be  examined  on 
the  4th,  40th,  and  4l8t  of  the  interrogatories,  at  his 
own  expense,  and  pay  the  costs  of  such  new  commission, 
and  of  executing  it,  and  the  costs  of  this  motion. 
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Judgment, 


Mr.  Romilly  and  Mr.  Speed  were  of  counsel  for  the 
executors,  in  support  of  the  motion. 

Mr.  RoU  and  Mr.  Elmsley^  for  the  witness  Baker. 


The  reporter  has  been  informed  that  the  following 
authorities  were  referred  to  in  the  argument:  Park- 
hurst  y.  Lawten(a)i  Bradshato  v.  Brad8haw(b);  and 
Carpmael  v.  Powis  (c). 


(a)  2  Swans.  194.  {b)  1  Russ.  &  Myl.  358. 

(c)  1  PhU.  687. 


k 
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184B. 

151*  *  17a  PHILLIPSON  r.  GATTY. 

January, 

To  a  fait  bj  A  BILL  bj  eome  of  the  ce^tnia  que  trust  of  a  fund 

one  or  Diorc  *  1  «••/»• 

ecftiibqiie  against    toe  trustees,    complaining  of  an  inTestment 

^J^J2*^[J*  ^  alleged  to  have  been  made  by  the  latter  upon  inade- 

iog  that  the  quate  security.      The  fond  had  been  settled  upon  a 

tnut  fond  had  /  .  ... 

been  iiiTcated  husband  and  wife  for  their  successive  lives,  with  re- 

# 

^nriuTimd  nuunder  to  the  children  of  the  marriage,   and  their 


«d*2i*  ^^^»  subject  to  the  appointment  of  the  husband  and 
the  oestnis  que  wife,  and  in  default  of  appointment  to  all  the  children 
fondmiiftbe  equally.  The  husband  and  wife  had  appointed  the 
ST^^'^  fund  to  their  son  and  daughter  in  equal  shares,  and  in 
he!dintnut       the  event  of  either  of  the  appointees  dying  in  their 

for  a  ^riiifT  01 

penoni,  there  parents'  lifetime,  leaving  issue,  the  share  of  him  or  her 
tibe  came  ia  ^  ^J^^  ^o  he  equally  divided  among  such  issue ;  and 
heard  on  ^      jjj  ^^^^g^  ^f  ^^  death  of  either  in  their  parents'  lifetime, 

qoeation  oe*  *- 

tween  the  without  issue,  the  share  of  him  or  her  so  dying  to  go  to 

clamti^ni  ami 

the  tnisteea,  be  the  survivor.     At  the  hearing,  it  appeared  that  the  son 

aU  thememben  '^  children  who  were  not  parties^  and  the  cause  stood 
ofthe  daM  are   ^y^r^  ^\^  ig^y^  to  amend. 

oefore  toe 
Court. 

The  bill  was  accordingly  amended  by  introducing 
other  names,  averred  to  be  those  of  all  the  children  of 
the  son  then  living,  and  making  such  persons  Defend- 
ants. No  further  answer  was  filed  by  the  original 
Defendants.  Li  this  state  the  cause  was  again  set  down 
for  hearing. 


Arffwment.         Mr.  Walker  and  Mr.  Giffard^  for  the  Plaintiffs. 

Mr.  Bethelly  Mr.  Woody  and  Mr.  Smithy  for  the 
trustees,  submitted  that  the  objection  for  want  of  par- 
ties was  not  removed.  The  persons  introduced  as  De- 
fendants by  amendment  might  indeed  constitute,  as  the 
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bill  alleged,  the  whole  class  of  grandchildren  of  the  ap- 
pointors, but  of  that  there  was  neither  admission  nor 
evidence.  The  trustees  might  have  to  account  again  to 
other  parties,  who  were  not  now  before  the  Court: 
Hawkins  v.  Hawkins  (a). 


27 


1848. 


Phillipson 

V. 

Gattt. 
Argument, 


Mr.  Romilly  and  Mr.  Rasch  appeared  for  several  of 
the  Defendants,  the  cestuis  que  trust,  including  the 
children  who  had  been  made  parties  by  amendment, 
and  did  not  support  the  objection. 

Mr.  Walker  submitted,  that  the  cases  where  this 
question  arose  were  of  two  kinds,  one  where  the  object 
of  the  suit  was  the  distribution  of  the  fund,  and  the 
other  where  no  distribution  was  sought ;  but  the  suit 
was  instituted  merely  for  the  protection  of  the  trust 
property,  or  to  effect  an  object  plainly  beneficial  to  all 
the  cestuis  que  trust.  The  present  case  was  one  of  the 
latter  class.  The  bill  prayed  the  appointment  of  new 
trustees ;  but  this  part  of  the  prayer  the  Pluntiffs  were 
content  to  waive :  Montagu  y •  Nucella  (&),  Kimberly  y. 
Teio  (c),  Mcthne  v.  Malone  {d). 


Vicb-Chancellor  : — 

The  Plaintiff  is  one  amongst  many  cestuis  que  trust 
interested  in  property,  of  which  the  two  first-named 
Defendants  are  trustees.  Some  of  the  remaining  cestui 
que  trusts  are  classes  of  persons, — '^  children  and  grand- 
children.'' The  object  of  the  suit  is  to  compel  the 
trustees  to  replace  a  sum  of  money  alleged  to  have  been 
lost  by  a  breach  of  trust,  and  to  remove  the  trustees 


Judgment. 


(a)  1  Hare,  54.3. 
(ft)  1  Ross.  173. 


(c)  4  D.  &  War.  139. 

{d)  West's  Appeal  Cases,  637. 
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and  appoint  new  ones.  No  distribution  or  administra- 
tion of  the  trust-fund  nor  any  declaration  of  right  is 
asked* 

As  the  bill  was  originally  framed^  none  of  the  classes 
were  named  as  parties.  The  bill  was  framed  upon  the 
principle  that  it  was  enough  that  some  only  of  the 
parties  interested  were  parties  to  the  suit.  The  cor- 
rectness of  this  view  was  argued  at  the  hearing,  in 
July,  1847,  and  I  decided  against  it  It  may  be  true, 
that,  if  in  such  a  case  the  decision  be  to  the  full  ex- 
tent in  the  PlaintifTs  favour,  the  absent  cestuis  que 
trust  might  not  be  damnified,  unless,  indeed,  by  the 
transfer  of  their  fund  to  new  trustees,  in  the  choice  of 
whom  they  had  had  no  voice.  But  it  is  otherwise  if 
the  case  be  decided  against  them,  unless  they  were  held 
not  bound ;  but  as  the  trustees  have  an  interest  in  that, 
I  thought  the  trustees  had  a  right  to  insist  that  the 
suit  should  be  so  constituted  that  the  question  of  their 
liability  might  be  decided  once  for  alL  An  order  was 
accordingly  made  for  the  cause  to  stand  over,  with  leave 
to  add  parties. 


The  bill  has  now  been  amended  by  adding  parties 
who  are  said  to  constitute  the  classes  referred  to ;  but 
no  evidence  has  been  given  of  the  fact ;  and  the  trustees 
have  again  raised  the  objection. 

It  was  admitted  in  the  argument,  that,  if  the  suit 
were  for  distribution,  it  would  be  necessary  to  prove 
that  the  parties  constituting  the  class  were  before  the 
Court ;  but  this,  it  was  said,  was  not  necessary  for  the 
purpose  of  arguing  the  points  of  law  raised  in  this  case. 
In  support  of  this  distinction,  Malone  v.  Malone  was 
referred  to.  Now,  the  reason  why,  in  case  of  distribu- 
tion, it  is  necessary  that  all  the  parties  should  be  proved 
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or  shewn  by  the  Master's  report  to  be  before  the  Court, 
18,  that  the  Court  cannot  effectuaUy  save  the  rights  of 
the  absentees,  if  any  there  be.  The  distribution  amongst 
parties  not  entitled  to  the  fund  would,  or  might,  in- 
jure the  absentees.  The  decree  would  indemnify  the 
trustees,  and  the  absentees  (if  any)  who  by  the  dis- 
tribution had  lost  the  security  for  their  shares,  would 
have  to  pursue  their  rights  against  the  parties  who  had 
shared  in  the  distribution.  The  same  principle  must 
apply  in  all  other  cases  similarly  circumstanced.  There 
b  no  particular  force  in  the  word  "distribution."  Where 
the  mischief  is  the  same,  the  rule  must  be  the  same. 


1848. 
Phillipson 

V. 

Gattt. 
Judgment, 


In  Malane  v.  Mahne  the  observations  of  Lord  Cot- 
tenham  are  very  guarded.  He  says,  that  Lord  Eldan 
thought  that  the  universal  rule,  adopted  by  Sir  John 
Ijeachy  of  referring  it  to  the  Master,  in  the  first  instance, 
to  ascertain  who  were  next  of  kin,  occasioned  very  con- 
siderable expense,  which  possibly,  at  last,  might  be 
useless ;  and,  therefore,  he  observes,  "  finding  that  he 
had  a  next  of  kin  before  the  Court  who  was  entitled  to 
fill  that  character,  whether  jointly  with  others  or  not, 
he  thought  it  better  to  decide  the  question  of  law 
between  the  parties  than  first  to  put  them  to  the  ex- 
pense of  deciding  who  were  the  next  of  kin,  which 
might  become  useless ;  but  in  all  those  cases  there  was 
a  person  filling  the  character  which  he  assumed  (a)." 
All  I  understand  by  that  is,  that  Lord  Eldon  would 
sometimes  hear  the  case  de  bene  esse  in  the  absence  of 
parties  who  might  have  an  interest  in  the  property,  and 
be  governed  by  the  view  he  took  of  the  case  after  having 
heard  it.  If  his  view  was  favourable  to  the  absentees, 
probably  no  harm  would  arise  from  this  course ;  but  if 


(a)  Malane  Y,Malonf,  West's  Appeal  Cases,  p.  G56. 
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against  them,  be  oonld  not  give  his  judgment  in  their 
absence.  He  could  not  Innd  them,  being  absent ;  and 
the  trustees  had  a  right  to  require  the  suit  to  be  so 
constructed  that  the  question  might  be  finally  deter- 
mined The  same  course  I  hare  often  taken,  without 
knowing  that  it  was  sanctioned  by  Lord  EUUnCs  au- 
thority. I  have,  however,  felt  that  such  a  oourBe  of 
proceeding  is  liaUe  to  the  objection,  that  the  Court, 
by  requiring  the  absent  parties  to  be  brought  before  it 
after  the  argument,  although  its  judgment  may  iu>t  be 
formally  delivered,  has,  in  truth,  prejudged  the  case. 
The  Court  has  formed  its  o[Mnion  of  the  case,  and 
then  called  for  the  absent  parties  to  see  if  they  could 
change  it. 


In  this  case,  it  is  clear  that  the  point  which  has  been 
argued  for  the  Plaintiffs  on  the  amended  bill  was  heard 
and  dedded  at  the  original  hearing,  from  which  there 
has  not  been  any  appeaL 


Jim.  30.  Ex  PARTE  The  CORPORATION  OF  CAM- 
BRIDGE. IN  RE  The  EASTERN  COUNTIES 
RAILWAY  COMPANY. 

All  the  land!  of  J- HE  act  of  Parliament  empowering  the  Eastern 
0^^^  Counties  Railway  Company  to  make  their  railway, 
we  held  ""Pfo  provided  that  the  purchase-money  payable  by  them  in 

likeiiMfytnutf, 

or  purpoeee,"  within  the  sect.  69  of  the  Land  Clnues'  Consolidation  Act  (8  &  9  Vict. 
c.  18)y  so  that  money  paid  for  the  compolsory  purchase  of  one  part  of  the  lands  of  a 
Mnnieipal  Corporation  may  he  applied  in  the  redemption  of  an  incumbrance  upon  another 
part  of  the  buidt  of  the  lame  Corporation. 


^ 
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respect  of  any  lands  taken  from  corporations,  and  other 
parties  prevented  from  treating,  should  bo  paid  into  the 
Bank,  and  there  remain  until  it  should  be  applied  ^'  in  the 
purchase  or  redemption  of  the  land-tax,  or  the  discharge 
of  any  debt  or  incumbrance  affecting  the  land  in  respect 
of  which  such  money  shall  have  been  paid,  or  affecting 
other  lands  settled  therewith  to  the  same  or  the  like 
uses,  trusts,  or  purposes"  (a),  or  until  it  should  be  applied 
for  the  other  purposes  mentioned  in  the  act 


1848. 

Ex  parte 

Corporation 

or  Cam- 

BRIDOB, 

In  re 

Eastsrn 

countibs 

Railway  Co. 

Staiememi. 


The  Company,  for  the  purposes  of  the  railway,  took 
a  piece  of  land  belonging  to  the  Corporation  of  Cam- 
bridge. Other  lands  belonging  to  the  Corporation  had 
been  previously  charged,  by  way  of  mortgage,  with 
monies  borrowed  for  municipal  purposes.  The  petition 
prayed,  that  the  money  paid  into  Court  by  the  Railway 
Company,  in  respect  of  the  land  they  had  taken,  might 
be  applied  towards  the  redemption  of  the  other  lands  of 
the  Corporation. 

Mr.  HarCf  for  the  petition,  referred  to  the  Municipal      Argument, 
Corporation  Act,  5  &  6  Will.  4,  c  76,  s.  92. 

Mr.  Heai}\fieldy  for  the  Company,  submitted  to  the 
Court,  whether  the  incumbrance  could  be  said  to  come 
within  the  description  mentioned  in  the  act.  It  did 
not  affect  the  land  in  respect  of  which  the  money  was 
paid;  and  the  question  was,  whether  it  affected  other 
lands  settled  therewith  to  the  same  or  the  like  uses, 
trusts,  or  purposes.  The  different  lands  of  the  Cor- 
poration were,  it  was  probable,  acquired  at  various 
times,  under  divers  titles,  and  originally  devoted  to 
divers  objects* 


(a)  The  provision  is  the  same  as  that  of  the  Land  Clauses' 
Consolidation  Act,  8  &  9  Vict.  c.  18,  s.  69. 
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The  VICE-CHA^XEIXom  considered  the  knds  of  the 
Onporation  to  be  all  settled  and  held  for  the  same 
CoBroKATiojr  municipal  porpoees ;  and  ordered  the  money  to  be  ap- 
BftiDCB,       plied  in  redemption  of  the  nKRtgaged  lands,  as  sought 
bj  the  petition. 


CduwnmB 
Railway  Co. 

Jmdpmemt, 


1847. 
iVor.  23  4-  25.  SAVAGE  r.  L AXE  * 

Tbeadmbrimi    A  BILL  by  a  specialty  creditor  against  the  executors 
bj  lufl  answer,    and  devisees  of  the  testator  for  administration  of  his 

iD  «  credttor'f 
nit,  tbat  be 


personal 


liid  Mid  cer-     of  the  real  estate  de\i8ed  if  the  personal  estate  should  be 

uunlecaciet 

beyiearhed  bj     insufficient. 

the  teiUtor,  u  

not  an  admit- 
fioo  of  asaeta 

entitlin$tbe  ]VIr.    Romilfy  and   Mr.   Grenside  appeared  for   the 

decree  againat     PlaintiiT,  Mr.  Bichner  for  the  executors  and  some  of  the 
for  pi^^lot  of   ^^visees,  and  Mr.  Mab'ns  for  others  of  the  devisees. 

hit  debt  with- 

out  taking  tbe  

,  aoeoant,  when 
tfiebiUdoea 

not  apeciftcallj    ViCE-ChanceLLOR  : — 
charge  tbe  De- 

lendant  widi  Xhis  is  a  bill  by  the  assignee  of  a  bond  debt  for  pay- 

haTii^;  made  i  •  i  •         i 

himaelf  per-       mcnt  out  of  asscts^  upon  which  two  pomts  liave  been 
but  pnja  that     argued  before  me.     The  first  question  that  has  been 

anaoooimt  maj 

be  taken,  and  the  estate  administered  in  a  due  course  of  administration. 

Whether  such  admission  of  the  payment  of  legacies  bj  the  executor  is  a  conclusive  ad- 
mission of  assets  in  anj  case,  qtuere. 

Where  a  testator,  in  his  lifetime,  conveyed  to  trustees  the  mines  and  minerals  under  cer- 
tain lands  upon  trust  for  himself  (the  testator)  for  life,  and  after  his  death  upon  trust  for 
sale,  and  out  of  the  proceeds — firtt,  to  paj  all  his  debts,  so  as  to  discharge  his  real  and  per- 
sonal estate  therefrom  ;  secondly,  to  apply  3000/.  to  the  purposes  of  his  will ;  and,  lastly, 
to  dif  ide  the  surplus  amongst  certain  persons  therein  named — the  persons  to  whom  the 
iurpltts  is  thus  given  are  proper  parties  to  a  creditor's  suit  seeking  to  follow  the  real  as 
well  as  the  personal  estate  of  the  testator;  but  the  Court  may,  in  its  discretion,  make  a 
doaree  for  aoministration  in  their  absence. 

*  See  note,  p.  12. 
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raised  is,  whether  I  am  to  decree  an  account  of  the 
personal  and  real  estate  of  the  testator,  which  is  the 
relief  prayed  by  the  bill,  or  whether  I  am  at  once  to 
decree  payment  of  the  PlaintiflF's  debt  personally  by  the 
executor. 


1847. 


Judgment, 


The  ground  upon  which  I  am  asked  to  make  the 
latter  decree  is  an  implied  admission  of  assets  by  the 
executor,  by  having  paid  some  legacies  of  the  testator 
whilst  the  PlfundfTs  debts  remained  unpaid.  A  pas- 
sage from  the  answer  of  the  executor,  admitting  that 
such  payment  of  legacies  had  been  made,  was  read  by 
the  Plaintiff,  and  relied  upon  as  sufficient  to  entitle  him 
at  once  to  a  decree  for  payment  of  his  debt,  although 
the  answer  suggests  that  the  legacies  were  paid  tmder  a 
mistake  by  the  executor  as  to  the  amount  of  the  assets. 


Without  relying  upon  this  suggestion  in  the  answer, 
I  am  of  opinion  that  the  Plaintiff  is  entitled,  in  this 
stage  of  the  cause,  to  an  account  and  nothing  more. 
The  bill  does  not  make  the  point,  that  the  Defendant 
has  made  himself  personally  liable  to  pay  the  Plaintiff's 
debt  by  admission  of  assets,  or  on  any  other  ground, 
but,  on  the  contrary,  prays  an  account  of  the  testator's 
assets  and  payment  of  the  Plaintiff's  debt  in  a  due  course 
of  administration.  Admitting,  for  the  purposes  of  the 
argument,  (but  not  further  (a)  ),  that  payment  of  a  legacy 

(a)  POSTLETHWAITE  v.  MOUNSEY. 

JL  HE  testator  gave  all  his  free-     leasehold  estate)  with  a  legacy 
hold  and  leasehold  and  other 
personal  estate  to  his  son,  the 


ej  to  Defendant,  John  Mcunst^^  ab- 
"*"*  solntely,  but  he  charged  his 
lewiU  personal    estate    (except    the 


of  150/.,  which  he  bequeathed 
to  the  Plaintiff,  his  daughter, 
and  two  other  legacies  of  90/. 
and  60/.  to  the  two  other  De- 
fendants, her  children,  and  he 


e  M  an  admission  of  asieta  b j  the  executor ;  bnt  such  payment  ma j  be  explained 

ring  been  made  bj  mistake,  or  for  other  reasons  or  causes ;  and  in  that  case  the 

acecmnt  of  assets  may  be  directed  at  the  suit  of  parties  interested  in  the  estate. 


VOL.  VI. 


H.W. 
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of  5Ly  whilst  debts  remain  unpaid,  may  be  an  admission 
of  assets  to  pay  all  the  testator's  debts,  it  is  obvious  that 


Judgment, 


gave  the  interest  of  the  two 
latter  legacies  to  the  Plaintiff 
for  her  life,  and  appointed  the 
Defendant,  John  Mounsey,  sole 
executor.  The  testator  died  in 
February,  1826,  and  the  De- 
fendant, John  Mounse^y  proved 
the  will  in  September,  1826, 
and  paid  the  debts  and  funeral 
and  testamentary  expenses  of 
the  testator ;  he  also  paid  the 
Plaintiff  her  legacy  of  160/., 
and,  until  February,  1838,  in- 
terest at  4/.  per  cent,  on  the 
other  legacies  of  90/.  and  60/. 
The  bill  was  filed  in  1840,  and 
charged,  that  the  payment  of- 
the  legacy  of  160/.  by  the  De- 
fendant, John  Mounsey,  after 
he  had  proved  the  will,  and 
ascertained  the  state  of  the  tes- 
tator's affairs  and  property, 
operated  as  an  admission  of 
assets  received  by  the  Defend- 
ant, exclusive  of  the  leasehold 
estate,  sufficient  to  answer 
and  pay  all  the  legacies  be- 
queathed by  the  said  will ; 
and,  in  particular,  that  the 
payment  of  interest  by  the  De- 
fendant to  the  Plaintiff  on  the 
legacies  of  90/.  and  60/.  for  a 
period  of  twelve  years  and  up- 
wards since  the  death  of  the 
testator  was  sufficient  evidence 
that  the  Defendant  had  assets 
in  his  hands  or  power,  to  answer 
and  satisfy  the  said  last-men- 
tioned legacies.    And  the  bill 


charged,  that,  under  the  cir- 
cumstances, the  Defendant  had 
admitted  assets,  and  ought  to 
be  personally  decreed  to  pay 
the  said  legacies  of  90/.  and  60/. 
respectively,  without  reference 
to  the  amount  of  the  personal 
estate  of  the  testator  come  to 
his  hands,  or  the  accoimts  re- 
lating thereto.  The  bill  prayed, 
that  the  Defendant  might  be 
decreed  to  pay  the  said  legacies 
accordingly,  or,  if  the  Court 
should  be  of  opinion,  that,  un- 
der the  circumstances,  the  De- 
fendant had  not  admitted  assets 
sufficient  to  pay  the  same,  that 
the  usual  accounts  might  be 
taken. 

The  Defendant,  by  his  an- 
swer, said,  that  the  personal 
estate  of  the  testator,  exclusive 
of  the  leasehold  estate,  was  not 
sufficient  to  pay  the  debts  and 
legacies ;  and  that  he  had  paid 
the  legacy,  and  the  interest  on 
the  others,  under  mistake,  and 
also  in  ignorance  of  the  true 
construction  of  the  will. 

Mr.  Oirdlestone  and  Mr.  W, 
Rudall,  for  the  Plaintiff,  ai^ed 
that  the  payments  made  by  the 
Defendant  Mounsey  amounted 
to  an  admission  of  assets :  Cooi 
V.  Martyn  (a).  Corporation  of 
Sonsofthe  Clergy  YJSu>ain8on{h\ 
Bingham  v.  Bingham  (c),  Hors- 
ley  V.  Ch€Uoner{d)y  Barnard  y. 
Pumfrett{e),    WhiUle  y.  Hen- 


(a)  2  Atk.  2. 
\b)  1  Ves.  75. 
(c)  1  Ves.  126. 


(rf)  2  Ves.  83. 

(«)  5  Myl.  &  Cr.  63. 
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the  circumstances  under  which  such  payment  was  made 
may  be  material.     And,  unless  the  Plaintiff  makes  the 
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nin^{a)y  Foster  v.  Foster  {b)^ 
Philanthropic  Society  v.  Hcih 
son  (c)y  NiekolU  v.  Lesson  {d)j 
CUfUm  V.  Cocktmm  («),  Picker- 
ing V.  Pickering  (/),  Spode  v. 
Smith  (g). 

Mr.  Sharps  and  Mr.  Roh,  for 
the  Defendant  Momisi^y  said, 
that  the  payments,  at  the  ut- 
most, raised  nothing  more  than 
a  presumption  of  assets,  which 
was  not  conclusive,  hut  might 
he  rehutted  hy  proof  of  the  ac- 
tual facts.  It  did  not  amount  to 
an  admission:  OrrY.Kaines{h)y 
Young  Y.  WaUer{i). 

The  Yice-Chancbllor  said, 
that  there  might,  no  douht,  he 
a  case  in  which  an  executor, 
knowing  the  state  of  the  assets, 
and  assenting  to  a  legacy,  would 
he  bound  to  pay  it ;  but  it  did 
not  appear  to  him  that  this  was 
such  a  case.  It  would  be  diffi- 
cult to  hold  that  the  payment 
of  one  legacy  would,  of  itself, 
bind  the  executor  to  pay  all 
the  legacies  given  by  the  will. 
Suppose  a  case  in  which  small 
l^gadee  were  given  to  servants, 
and  the  executor  chose  on  his 
own  responsibility  to  pay  those 
legacies  at  once,  without  refer- 
ence to  the  state  of  the  assets, 
it  would  be  hard  to  say  that  he 
had  thereby  conclusively  bound 


himself  to  pay  all  the  legacies 
given  by  the  will.  The  Court 
allowed  an  executor  who,  from 
an  erroneous  conclusion  of  law 
or  fact,  had  paid  parties,  having 
claims  upon  the  assets  of  his 
testator,  out  of  the  order  in 
which  they  were  properly  pay- 
able, to  stand  in  the  place  of 
the  parties  whom  he  had  thus 
preferred ;  but  it  did  not  give 
to  the  erroneous  payment  the 
effect  of  rendering  the  executor 
liable  to  pay  all  claims  of  equal 
degree.  In  Bernard  v,  Pum- 
fretty  Lord  Cottenham  proceeded 
upon  the  issue  which  the  De- 
fendant had  taken,  that  the 
property  connected  with  the 
trade, — without  which  the  De- 
fendant said  the  estate  was  in- 
sufficient to  pay  the  legacies, — 
had  been  given  or  sold  to  him 
by  his  father,  the  testator,  in 
his  lifetime :  the  Defendant  ex- 
amined witnesses  to  prove  that 
case.  Lord  Cottenham  said,  that 
if  the  facts  had  been  proved 
they  would  have  been  material, 
but  no  importance  could  be  at- 
tached to  the  evidence  which 
the  defendant  had  given ;  and 
he  then  proceeded  to  examine 
the  other  circumstances ;  upon 
which,  taking  the  principal  case 
made  by  the  Defendant  to  be 
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(a)  2Beav.  396. 
{b)  2  Bro.  C.  C.  616. 
(c)  2  Myl.  &  K.  357. 
(J)  3  Atk.  573. 
(e)  3  Mjl.  &  K.  76. 


(/)  2  Beav.  31. 
Ig)  3  Ru88.  511. 
(A)  2  Ves.  194. 
(0   9  Ves.  365. 


d2 


36 


CASES  IN  CHANCERY. 


1847. 


Judgment* 


point  by  his  bill,  instead  of  praying  an  account,  the 
Defendant  has  no  opportunity  of  making  a  case  in 
answer  to  the  claim.  I  was  told,  however,  that  there 
were  two  authorities  shewing  that  it  was  unnecessary 
that  the  point  should  be  made  by  the  bill — Woodgate  v. 
Field  {a)  and  Rogers  v.  Soutten  (b).  But  in  both  those 
cases  the  executor  admitted  assets,  which  is  equivalent  to 
saying,  *  Do  not  go  to  the  expense  of  an  account,  for  I  admit 
that  which  it  is  the  object  of  the  account  to  establish.' 
In  Woodgate  v.  Fields  the  admission  was  an  admission  in 
terms.  In  Rogers  v.  Soutten,  the  Defendant  admitted 
the  receipt  of  2500Z.  personal  estate,  and  stated  the 
amount  of  debts,  which  lefl  a  balance  more  than  suffi- 
cient to  pay  the  legacies.  Stopping  there,  the  admis- 
sion of  assets  was  complete.  But,  notwithstanding  the 
above  facts,  the  executor  denied  assets ;  but  the  mean- 
ing of  that  denial  depended  upon  the  explanation  he 
gave  in  his  answer.  The  explanation  was  this, — that 
the  executor  had  claimed  to  be  entitled  to  the  testator's 
real  estate.  This  claim  was  opposed  by  others;  and  the 
dispute  ended  by  a  compromise,  according  to  the  terms 
of  which  the  executor  was  to  have  the  real  estate,  he 
undertaking  to  pay  the  testator's  debts,  and  funeral  and 
testamentary  expenses,  and  the  adverse  claimants  were 
to  have  the  2500/.  personal  estate ;  the  compromise  was 
carried  out,  and  the  executor  paid  them  the  2500^  ac- 
cordingly. The  question,  then,  which  the  Master  of 
tlie  Rolls  had  to  decide  was,  whether  the  expenditure  by 
the  executor  of  the  personal  estate  (which,  in  fact,  be- 


unsupported  by  evidence,  he 
held  that  the  Defendant  had 
made  himself  liable.  I  do  not 
think  I  can,  upon  this  case  as 
it  now  stands,  hold  the  De- 
fendant absolutely  bound  per- 
sonally to  pay  the  legacies. 


The  Decree  was  made  for  the 
usual  accounts,  without  preju- 
dice to  any  question  in  the 
cause. 

(o)  2  Hare,  211. 

lb)  2  Keen,  598. 
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longed  to  the  legatees)  for  his  own  private  purposes 
discharged  the  executor  from  the  admission  of  assets  he 
had  made  in  the  first  instance.  The  Master  of  the  Bolls 
held,  that  it  did  not  discharge  him ;  in  which  I  entirely 
agree.  The  denial  of  assets  was  not,  as  the  Master  of 
the  RoUs  observed,  a  denial  that  he  had  possessed  assets 
sufficient  to  pay  the  legacies,  for  that  he  had  admitted ; 
but  simply  a  denial  that  he  had  them  in  hand  at  the  time 
of  filing  his  answer,  which  he  had  not  only  because  he 
had  misapplied  them,  which,  of  course,  the  Court,  upon 
a  settled  practice,  could  not  regard:   Collis  v.  Collis  (a). 
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The  Plaintiff  is,  upon  this  view  of  the  case,  entitled 
to  a  decree  for  an  account  But  a  preliminary  objection 
was  taken  to  such  a  decree,  upon  the  ground  that  cer- 
tain persons  interested  in  parts  of  the  testator's  pro- 
perty, under  a  deed  executed  by  the  testator  in  his  life- 
time, were  necessary  parties.  The  deed  which  is  set  up 
by  the  answers,  and  proved  in  the  cause,  is  dated  the 
11th  June,  1830.  It  is  made  by  the  testator,  of  the 
first  part ;  the  Defendant,  ThomcLs  LaiUy  of  the  second 
part;  and  Thomas  Lane^  Henry  Bowyer  Lane,  and 
Farindan  Lane,  of  the  third  part.  By  this  deed  the 
testator  conveyed  the  mines  and  minerals  under  certain 
freehold  and  copyhold  lands  to  Thomas  Lane,  in  fee, 
upon  trust  for  testator  during  his  life,  and  after  his 
death  upon  trust  to  sell  the  same,  and  out  of  the  pro- 
ceeds— ^first,  to  pay  and  discharge  aU  the  debts  of  the 
testator,  so  as  to  relieve  and  discharge  all  the  real  and 
personal  estate  of  the  testator  from  the  same ;  and,  se- 
condly, to  pay  3000/.,  to  be  applied  for  the  purposes  of 
the  testator's  \vill ;  thirdly,  to  divide  the  surplus  into 
three  parts,  and  pay  it  to  the  persons  therein  mentioned. 
It  is  these  last-mentioned  parties  who,  the  Defendants 


(a)  2  Sim.  365. 
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contend,  ought  to  be  parties  to  the  suit.  Thomas  Lane, 
the  trustee  under  the  deed,  is  already  a  party  as  an  exe- 
cutor of  the  testator.  The  deed  contains  very  complex 
provisions  as  to  the  management  of  the  trust  until  a 
sale,  but  these  do  not  affect  the  present  question.  At 
the  time  of  the  argument,  I  stated  my  opinion  generally 
upon  the  law  applicable  to  this  objection.  The  argu- 
ment was  afterwards  addressed  to  that  point;  and  I 
will  re-state  my  opinion  upon  it. 


The  bill  is  to  be  paid  out  of  assets: — Ist,  the  per- 
sonal ;  2ndly,  the  real.  It  is  immaterial  for  the  present 
purpose  whether  the  interest  which  the  testator  had  in 
the  mines  and  minerals  comprised  in  the  deed  of  the 
11th  of  June,  1830,  was  real  or  personal  estate.  It  is 
sufficient  that  it  be  shewn  that  he  had  an  interest  in 
those  mines  and  minerals  which  at  his  death  constituted 
part  of  his  estate,  and  was  applicable  to  the  payment  of 
his  debts. 


Now,  nothing  can  be  more  clear  than  this, — that 
where  payment  of  a  debt  is  sought  out  of  the  assets  of 
a  deceased  debtor,  the  creditor  must  bring  before  the 
Court  the  persons  who  stand  in  the  place  of  the  testator 
in  respect  of  those  assets, — the  personal  representative, 
in  respect  of  the  personal  estate ;  the  heir,  in  respect  of 
real  estate  descended ;  and  the  devisee,  in  respect  of  de- 
vised estates.  The  assets  cannot  be  reached  or  mar- 
shalled without  this ;  and  the  only  question  in  this  case 
is,  whether  the  creditor  is  entitled  to  say  he  will  pursue 
the  particular  portion  of  the  assets  which  is  comprised 
in  the  deed  of  the  11th  June,  1830,  only  through  the 
testator's  representatives,  or  whether  he  is  not  com- 
pellable in  the  circumstances  of  this  case  to  pursue  that 
portion  of  the  assets  directly  in  conjunction  with  the 
other  assets  of  the  testator.     That  the  mines  and  mi- 
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nerals  in  question  are  assets  of  the  testator  cannot  be 
disputed.  Suppose  the  deed  of  the  11th  of  June,  1830, 
had  contained  no  gift  of  the  ultimate  surplus  of  the  pro- 
ceeds of  the  mines  and  minerals,  after  paying  the  debts. 
In  that  case,  according  to  modem  decisions,  the  whole 
would  have  been  a  trust  for  the  testator,  and  at  his 
death  the  mines  and  minerab  would  have  been  part  of 
his  assets.  How,  then,  is  the  case  affected  by  the  cir- 
cumstance that  the  ultimate  surplus  is  given  over  to 
volunteers?  The  only  effect  of  that  gift  is,  that  the 
testator  cannot  recall  the  interest  so  given.  The  deed 
is  binding  upon  him  quoad  hoc.  But  to  the  extent  of 
the  amount  of  the  testator's  debts,  his  interest  in  the 
mines  and  minerals  is  untouched  by  it. 
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Another  proposition  is  equally  clear,— that  the  Court, 
in  administering  the  assets  of  the  testator,  will  have  re- 
gard to  the  provisions  of  that  deed,  so  as  to  throw  upon 
the  mines  and  minerals  (if  that  be  the  effect  of  the  deed) 
the  testator's  debts,  in  exoneration  of  his  devised  and 
other  estates.  The  principle  of  marshalling  may  not, 
perhaps,  be  always  just  in  practice  towards  creditors ; 
but  the  principle  is  sound,  and  cannot  be  disputed. 
One  party  has  two  fimds  to  resort  to,  and  the  Court 
compels  him  to  resort  to  that  which  will  leave  the  rights 
of  others  inter  se  undisturbed. 


But  it  was  said  that  the  Plaintiff  did  not  claim  under 
the  deed  of  the  11th  of  June,  1830,  and  therefore  they 
might  disregard  it.  There  is  an  obvious  fallacy  in  this 
argument.  A  creditor  does  not  claim  under  the  exe- 
cutor, or  heir,  or  devisee :  he  claims  paramount  to  all. 
Yet  if  he  comes  for  payment  of  his  debt  out  of  assets, 
he  is  compelled  to  bring  all  parties  before  the  Court 
who  represent  the  different  portions  of  the  assets,  whidi 
the  Court,  professing  to  give  the  creditor  his  due,  will 
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marshal  in  favour  of  parties  claiming  as  volunteers 
under  the  testator.  The  Plaintiff,  if  bound  to  bring 
the  parties  interested  under  the  deed  of  the  11th  of 
June,  1830,  before  the  Court,  is  bound  to  do  so,  not 
on  the  ground  that  he  claims  under  the  deed,  but  be- 
cause the  parties  who  do  claim  under  it  are  interested 
in  the  course  of  the  administration  of  the  assets. 


The  real  question  is,  could  parties  interested  under 
the  deed  object  to  being  made  parties  to  this  suit? — or, 
in  other  words,  could  trustees  who  have  accepted  this 
particular  trust,  and  those  who  accept  benefits  under  the 
deed,  refuse  to  be  parties  to  a  suit  to  administer  the 
assets  of  the  testator,  the  object  of  the  deed  being,  bj 
means  of  its  provisions,  to  protect  the  testator's  other 
assets  from  his  debts  ? 

As  the  Plaintiff,  however,  has  contended,  and  I  think 
with  apparent  reason,  that  if  I  should  decide  that  the 
persons  interested  under  the  deed  of  the  11th  of  June, 
1830,  are  necessary  parties  to  the  suit,  the  payment  of 
the  testator's  debts  may  be  greatly  delayed ;  and  as  the 
delay,  which  may  possibly  result  from  my  making  a 
decree  which,  for  the  present  at  least,  will  avoid  that 
mconvenience,  will  (if  it  should  occur)  fall  upon  the 
Plaintiff,  I  will  endeavour  to  frame  inquiries  which 
may  possibly  enable  the  creditors  to  obtain  payment  of 
their  debts  agidnst  the  absent  parties,  through  the  pre- 
sent parties  to  the  suit,  without  injury  to  any. 


Minute.  "^^^  usual  directions  for  an  account  of  debts,  &c.,  and  of  the 

personal  estate,  &c.,  and  for  application  thereof,  in  a  due  course 
of  administration.  Refer  it  to  the  Master,  to  inquire  whether 
the  testator  died  possessed  of  any  and  what  real  estate ;  and  let 
the  Master  take  an  account  thereof,  and  inquire  whether  the 
same  or  any  part  thereof  is  affected  by  any  charge  or  incum- 
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brance;  and  in  making  the  last-mentioned  inquiry,  the  Master 
is  to  inquire  and  state  what  is  the  state  of  the  property  com- 
prised in  the  said  indenture  of  the  11th  day  of  June,  1830,  and 
whether  any  part  of  the  property  subject  to  the  trusts  of  that 
indenture  is  now  available  for  the  payment  of  the  testator's 
debts ;  and  if  so,  to  what  amount.  And  if  the  Master  shall  find 
that  there  is  such  a  fund,  and  the  same  shall  be  insufficient  for 
the  payment  of  the  testator's  debts,  let  the  Master  inquire 
whether  the  trustee  acting  in  the  trust  of  the  said  indenture  is 
willing,  by  sale  or  otherwise  of  the  mines  and  minerals  under 
such  trusts,  to  raise  a  fund  sufficient  for  the  payment  of  the 
testator's  debts ;  and  if  not,  whether  a  fund  may  be  so  raised  by 
sale  of  the  testator's  interest  in  the  mines  and  minerals,  subject 
to  the  trusts  of  the  said  indenture  ;  and  let  the  Master  inquire 
whether  the  Defendant,  Thanuu  Lane,  has  advanced  any  and 
what  sums  for  the  benefit  of  the  testator's  estate.  But  these 
inquiries  are  to  be  without  prejudice  to  the  rights  and  interests 
of  all  parties  claiming  under  the  said  indenture  of  the  11th  of 
June,  1830,  and  without  prejudice  to  any  question  in  thb  cause, 
or  to  the  question  whether  it  may  not  be  necessary  to  make 
parties  to  this  suit  the  persons  interested  under  the  said  inden- 
ture of  the  nth  of  June,  1830. 
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CURLING  V.  FLIGHT  *.  Nov.  17  ^  20. 

Dee.  20. 
facts  of  this  case  are  fully  stated  in  the  judg-  On  a  contract 

for  the  sale  of 
a  share  in  a 

mine  described 

as  **  one  192nd 
part  or  half 
share  of  the 
TYetttvean 
minci  in  the 
district  of 
Gwennapt  in 
the  county  of 
Comwali,"  it 
is  not  snfficient 
for  the  vendor 
to  shew  a  title 


Mr.  fFood  and  Mr.  TilloUan,  for  the  Plaintiff. 
Mr.  RamUly  and  Mr.  Rogers,  for  the  Defendant. 


Yige-Chakcbllor  : — 


This  is  a  biU  by  a  vendor  for  the  specific  perform-  ^  l^\^U 
ance  of  an  agreement  for  the  purchase,  by  the  Defendant.  *^^  <>'  ^ 

*  *^  mine  as  be- 

tween himself 
and  hisco-adyenturera,  without  shewing  some  title  in  himself  and  his  co-ad?enturers  to  the 
mine  of  which  he  had  contracted  to  sell  a  share.    As  to  the  title  he  most  shew,  gtunre, 

*  See  note,  p.  12. 
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of  shares  in  certain  mines  to  which  the  Plaintiff  says  his 
testator,  Daniel  Curlinff,  was  entitled. 

The  bill  alleges,  that,  in  conformity  with  a  custom 
well  known  in  mining  districts,  the  names  of  the  owners 
of  shares  in  mines  are  registered  in  a  book  kept  by  the 
managing  adventurers  in  the  mine,  called  the  ^^  Cost 
Book ; "  that  the  due  and  lawful  entry  of  the  name  of 
any  individual  in  such  cost  book  is  evidence  of  his  title 
to  the  number  of  shares  of  which  he  is  there  stated  to  be 
owner ;  and  that,  in  buying  and  selling  shares  in  mines, 
no  other  evidence  of  the  vendor's  title  is  required  beyond 
the  acknowledgment  of  his  title  as  owner  in  the  cost 
book ;  and  the  bill  prayed  a  decree  for  specific  perform- 
ance upon  that  principle.  To  this  bill  the  Defendant 
demurred ;  but  the  demurrer  was  overruled  (a).  The 
Defendant  then  put  in  his  answer ;  and  a  motion  was 
made  by  the  Plaintiff  for  a  reference  as  to  title,  upon  the 
ground  that  there  was  no  other  question  in  issue.  It 
was  then  argued,  that  special  directions  should  be  given 
as  to  the  mode  of  making  out  the  title.  There  was  no 
suggestion,  that  there  was  any  equivocation  or  ambi- 
guity in  the  terms  of  the  agreement  as  to  what  the 
subject  of  the  contract  was ;  and  it  appeared  to  me  that 
there  was  no  ground  for  making,  and  I  declined  to 
make,  any  such  special  reference. 

By  the  order  made  upon  the  motion,  it  was  referred 
to  the  Master  in  rotation  to  inquire  and  state  whether  a 
good  title  could  be  made  to  the  lots  sold  to  the  Defendant, 
according  to  the  contract  mentioned  in  the  pleadings ; 
and  in  case  the  Master  should  find  that  a  good  title 
could  be  made  to  the  said  lots,  then  he  was  to  inquire 
and  state  at  what  time  it  was  first  shewn  that  such  good 
title  could  be  made. 


(a)  See  Curling  v.  Flight,  6  Hare,  242. 
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It  is  important  to  observe^  that  the  only  question 
which  this  order  leaves  open  is  the  question  of  title ; 
and  upon  this  order  the  parties  proceeded  before  the 
Master.  The  Plaintiff,  by  his  state  of  facts,  insisted, 
as  he  did  in  the  bill,  that  he  was  not  bound  to  give  any 
evidence  of  title  except  the  cost  book  and  the  assign- 
ments to  Daniel  CurKng  the  testator, — apparently  enti- 
tling him  to  have  his  name  registered  in  the  cost  book 
as  the  proprietor  of  the  shares  referred  to. 


1847. 

Curling 
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Judgment, 


The  Master  has  made  a  special  report  in  favour  of  the 
title. 

[His  Honor  stated  the  Master's  Report,  by  which  it 
was  found  that  Daniel  Curling^  the  testator,  was  at  the 
time  of  his  death  possessed  of  certain  shares  in  mining 
concerns  or  partnerships;  that  he  made  his  will,  and 
appointed  the  Plaintiff  executor,  the  testator's  death 
and  proof  of  the  will  by  the  Plaintiff;  that  the  Plaintiff, 
as  such  executor,  proceeded  to  sell  the  shares  of  the 
testator  in  the  sidd  mining  concerns  or  partnerships; 
and  for  that  purpose  the  Plaintiff  employed  Mr.  Wharton^ 
an  auctioneer,  and  he,  by  the  directions  of  the  Plaintiff, 
prepared  and  circulated  particulars  and  conditions  of 
sale,  and  advertised  the  said  shares  to  be  sold  by  public 
auction  at  the  Auction  Mart,  London^  on  the  16th  day  of 
October,  1844;  that,  in  the  said  printed  particulars, 
lot  1  was  described  as  one  192nd  part  or  half-share  in 
the  celebrated  TreMioean  mine,  in  the  district  of  Gvoenr 
napy  in  the  county  of  Comtoall;  lot  7  was  described  as 
one  274th  part  or  share  in  Wheal  Jewell  copper  mine, 
in  Gwennap  ;  lot  8  was  described  as  one  274th  share  in 
ditto;  lot  10  was  described  as  three-fourth  parts  of  a  94th 
part  or  share  in  East  Wheal  Crofty  mine,  in  Camborne 
district;  lot  13  was  described  as  one  200th  share  in 
BatiaOack  tin  and  copper  mines,  near  LancTs-end;  lot  24 
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was  described  as  one  100th  part  or  share  in  the  Gagman 
lead  mine,  WeUhy  in  the  district  near  Aberystwith ;  lot 
25  was  described  as  one  100th  share  ditto;  and  lot  31 
was  described  as  five  1000th  parts  or  shares  in  Stray 
Park  and  Camborne  Vean  copper  mines ;  that  the  said 
printed  conditions  were, — 1.  The  highest  bidder  to  be 
the  purchaser:  2.  No  person  to  advance  less  than  51. 
per  cent. :  3.  The  purchasers  to  pay  immediately  20/. 
per  cent,  on  the  purchase-money,  and  sign  an  agreement 
for  payment  of  the  remainder  on  or  before  the  30th 
then  instant ;  but  if,  from  any  cause  whatever,  the  pur- 
chases should  not  be  completed,  the  purchaser  should 
pay  interest  on  the  balance  of  the  purchase-money,  at  the 
rate  of  51.  per  cent,  per  annum,  until  the  purchase 
should  be  completed,  without  prejudice  to  the  last  con- 
dition :  4.  That  the  vendors  would  make  proper  trans- 
fers or  assignments  on  stamps  upon  receiving  the  re- 
mainder of  the  purchase-money  agreeably  to  the  third 
condition ;  such  stamped  assignments  or  transfers  were 
required  to  be  prepared  by  and  at  the  expense  of  the 
respective  purchasers,  who  should  be  entitled  to  all 
dividends  which  should  be  declared  from  and  after  the 
day  of  sale :  5.  If,  through  any  mistake,  the  lots  should 
be  improperly  described,  or  any  error  or  misstatements 
should  be  inserted  in  the  particular,  such  error  or  mis- 
statements should  not  vitiate  the  sale;  but  a  propor- 
tionate compensation  to  be  paid  or  returned  either  way, 
to  be  settled  by  the  auctioneer  or  some  person  to  be 
agreed  upon  by  the  vendor  and  purchaser; — that  the 
shares  were  accordingly  put  up  for  sale,  when  the  De- 
fendant, Thomas  Flighty  became  the  purchaser  of  the 
said  eight  lots  at  the  respective  sums  mentioned,  amount- 
ing altogether  to  1504/.  10^.,  and  paid  a  deposit  of  300/. 
The  report  then  set  forth  the  requisitions  as  to  title  and 
the  answers  contained  in  the  correspondence  which  pre- 
ceded the  suit ;  and  the  Master  found  that  the  mines 
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were  acquired  and  managed  as  trading  concerns;  that 
they  were  conducted  on  the  "  cost-book  principle,"  the 
names  of  proprietors  and  numbers  of  shares  being  en- 
tered in  the  cost  book,  and  the  profits  divided  accord- 
ingly; that  such  entries  had  been  commonly  treated  as 
evidence  of  the  title  of  the  shareholders  to  their  shares ; 
that,  upon  purchases  or  transfers,  it  is  the  custom  to 
enter  the  name  of  the  purchaser  or  transferree  in  the 
cost  book,  in  the  place  of  the  vendor  or  transferror,  when 
the  title  of  the  purchaser  or  transferree  was  considered 
to  be  complete;  that  the  Defendant  had  been  furnished 
with  extracts  of  the  books  of  the  pursers  of  the  mines, 
and  from  the  cost  books,  certifying  the  rights  and  inter- 
ests of  the  testator,  and  that  his  name  stood  registered 
as  the  proprietor  of  the  shares  comprised  in  the  con- 
tract.    And  the  Master  reported,  that   the   Plaintiff 
submitted  before  him  that  a  good  title  could  be  made 
to  the  said  lots  so  sold  to  the  said  Defendant  accord- 
ing to  the  contract,  and  that  it  was  shewn  that  such 
good  title  could  be  made  in  the  month  of  May,  1845, 
and  before  the  institution  of  the  suit ;  and  the  Defend- 
ant contended  before  him,  that  a  good  title  had  not 
been  shewn  to  the  said  lots  according  to  the  contract ; 
and  he  did  not  find  that  the  sufficiency  of  such  title  was 
doubted  or  disputed  if  legally  and  fully  verified  and 
proved,  but  the  Defendant  contended  that  that  was  not 
done,  and  could  not  be  done  without  the  documents  re- 
ferred to  in  proof  thereof,  or  some  of  them,  were  pro- 
duced and  abstracted  for  the  purchaser,  and  lefl  with 
him  to  manifest  his  title,  as  usually  done  in  the  sale  and 
transfer  of  other  hereditaments,  which  the  vendors,  in 
the  case  of  property  of  the  kind  in  question,  denied  to 
be  usual  or  necessary,  and  declined  to  furnish  upon  the 
grounds  and  reasons  mentioned  in  their  said  state  of 
facts,  which  grounds  and  reasons  he  submitted  to  the 
Court;  and  whether  thereupon  the  Defendant  could  or 
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could  not  refuse  to  complete  his  purchase ;  but  he  was  of 
opinion  that  the  several  certificates  and  other  documents 
stated  in  the  said  state  of  facts  of  the  Plaintiff  fully 
shewed  that  a  good  title  could  be  made  to  the  lots  in 
question,  and  each  of  them;  and  he  submitted  that 
such  good  title  was  first  shewn  in  the  month  of  May, 
1845.] 


Bxeeptioni, 


To  this  report  several  exceptions  were  taken;  the 
substance  of  which  was,  that  the  Master's  finding  was 
erroneous,  and  that  he  ought  to  have  found  that  a  good 
title  had  not  been  shewn,  according  to  the  contract 


The  question  thus  raised  is  one  of  considerable  im- 
j)ortance.  The  evidence  (I  state  this,  of  course,  with- 
out prejudice  to  any  point  which  may  hereafter  arise 
upon  it)  appears  to  me  to  shew,  that,  as  between  the 
different  adventurers  in  the  mine,  all  of  whose  names 
are,  or  ought  to  be,  registered  in  the  cost  book,  the 
entry  of  a  name  is  evidence,  and,  primdfaciey  sufficient 
evidence,  of  the  right  of  the  party  whose  name  is  so 
entered  to  share  in  the  profits  of  the  adventure.  But, 
as  between  the  body  of  adventurers  on  the  one  side, 
and  strangers  who  may  possibly  claim  adversely  to  the 
adventurers  on  the  other,  the  cost  book  is  not  evidence 
for  any  purpose.  The  question  therefore  which  the  ex- 
ceptions raise  is,  whether  the  purchaser,  in  the  present 
case,  is  bound  to  accept  a  title  that  at  the  utmost  shews 
only  his  rights  to  certain  shares,  as  between  himself 
and  the  present  possessors  of  and  adventurers  in  the 
mines,  but  leaves  untouched  the  question,  whether  he 
and  those  possessors  and  adventurers  have  any  title  to 
the  mine,  of  which  the  Plaintiff  has  contracted  to  sell 
certain  shares. 


It  was  with  reference  to  this  question  that  I  referred 


CASES  IN  CHANCERY. 


47 


to  the  terms  of  the  agreement.  If  the  terms  of  the 
agreement  import  that  the  vendor  is  merely  to  retire 
from  the  adventure,  and  give  the  purchaser  the  place 
which  he  occupied  there,  and  in  the  cost  book,  as  the 
holder  of  shares  between  himself  and  the  other  share- 
holders, with  or  without  title  as  against  third  persons, 
that  may  possibly  entitle  the  Plaintiff  to  what  he  asks 
by  this  bill.  But  if  the  contract  be  not  so  limited, — ^if 
according  to  its  true  import  the  vendor  agrees  to  sell 
shares  in  a  mine, — I  cannot  understand  upon  what 
principle  he  can  ask  me  to  decide  that  he  is  not  bound 
to  tell  the  purchaser  what  his  interest  is  in  the  mines, 
shares  of  which  he  has  contracted  to  sell.  The  argu- 
ment has  been  carried,  and  must  be  carried  to  this 
length, — that  the  purchaser  has  no  right  to  inquire 
whether  the  interest  of  the  joint  adventurers  in  the 
mines  is  freehold  or  leasehold,  or  whether  they  work 
by  Ecense  or  by  trespass  only, — or  what  (if  any)  is  the 
title  they  have  acquired  by  trespass.  If  the  vendor  had 
stated,  in  the  particulars  of  sale,  that  he  had  by  pur- 
chase from  former  co-adventurers  acquired  a  title  to 
all  the  shares  in  the  mine,  and  had  offered  all, — that 
is,  the  mine  itself, — ^for  sale,  I  cannot  think  that  the 
Court  would  admit  the  proposition,  that  the  vendor 
had  nothing  to  do,  upon  the  question  of  title,  but  to 
shew  lus  own  name  lawfully,  as  against  all  former 
shareholders,  inserted  in  the  cost  book  as  sole  owner 
of  the  mine.  If  the  argument  of  the  vendor  be  well 
founded,  the  purchaser  paying  his  money  to-day  might 
be  evicted  to-morrow,  without  having  cause  of  com- 
plaint that  he  had  not  got  all  to  which  his  contract 
entitled  him.  I  do  not  say  that  such  a  contract  might 
not  be  made, — ^but  I  think  that  is  not  the  contract 
made  in  this  case.  I  think  the  subject  of  the  contract 
was  shares  in  mines;  not  such  interest  (if  any)  as 
Plaintiff  might  have;  and  that  being,  in  my  opinion. 
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the  construction  of  the  contract,  the  question  properly 
arises  upon  the  exceptions. 

It  was  said,  however,  that  inconvenient  consequences 
(to  which  Mr.  Wood*s  argument  was  pointed)  leading  to 
an  absurdity  will  follow  from  this  dedsion.  It  was 
said,  that  if  the  Court  once  holds  that  the  cost  book  is 
not  conclusive  upon  the  question  of  title,  it  does  in 
effect  decide  that  the  vendor  of  a  share  in  a  trading 
partnership  is  bound  to  make  out  a  marketable  title  to 
every  article  constituting  the  partnership  stock  in  trade; 
and  to  shew  the  absurdity  of  such  a  conclusion,  the  case 
was  suggested  of  a  partner  in  a  brewery,  with  the  con- 
sent of  his  partners,  retiring  from  the  concern,  and 
selling  his  share  {eo  nomine)  to  a  third  person ;  and  it 
was  asked  whether,  in  that  case,  the  purchaser  could 
require  that  a  marketable  title  should  be  shewn  to 
every  part  of  the  partnership  of  premises,  and  to  every 
public-house  which  the  concern  might  hold  as  part  of 
its  stock.  I  certainly  do  not  mean  to  decide  any  such 
point.  The  title  which  a  purchaser  is  entitled  to  re- 
quire may  vary  with  the  subject-matter  and  terms  of 
the  contract.  The  partners  in  a  brewery  might  well 
agree  amongst  themselves  to  purchase  as  part  of  their 
stock,  at  a  price  properly  regulated,  a  property  the  tide 
to  which  was  known  not  to  be  marketable,  or  to  acquire 
such  a  property  in  satisfaction  of  a  bad  debt  or  other- 
wise ;  and  it  might  well  be  that  a  purchaser  of  the  share 
of  a  retiring  partner,  eo  nominey  might,  in  the  absence 
of  special  circumstances,  be  bound  to  take  such  title  as 
his  vendor  had.  But  that,  if  admitted,  would  not  ex- 
cuse the  vendor  from  shewing  (beyond  the  question  of 
his  own  right  to  a  given  share  in  the  concern)  what,  in 
fact,  the  title  of  the  partnership  was  to  the  aggr^ate 
concern,  nor,  perhaps,  to  particular  property  so  ac- 
quired.     Suppose   the  partnership   to   have   no  title, 
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would  the  purchaser  be  compelled  to  complete  his  con- 
tract? This,  It  was  admitted^  he  could  not  be  bound  to 
da  But  if  the  vendor,  who  alone  can  know  what  the 
title  is,  is  not  boimd  to  shew  it,  how  is  the  purchaser  to 
know  that  he  gets  what  he  is  entitled  to  ?  I  do  not 
now  dedde  the  extent  to  which  the  purchaser  buying 
a  share  in  a  working  mine  can  compel  the  vendor  to  go 
in  making  out  a  marketable  title.  AU  that  I  decide  is, 
that  the  vendor  cannot  simply  refuse  to  give  any  ac- 
count whatever  of  the  right  of  himself  and  his  co- 
adventurers  to  the  mine,  shares  in  which  he  has  con- 
tracted to  sell.    I  decide  nothing  more. 
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The  arguments  of  Mr.  Wood  and  Mr.  TiUotson,  on 
behalf  of  the  Plaintiff,  ag^nst  the  exceptions  were, 
that  what  the  Plaintiff  had  contracted  to  sell  was  not 
an  interest  in  land,  but  a  share  in  an  adventure, — that 
it  was  not  practically  treated  by  the  owners  and  dealers 
in  such  property  as  anything  more  than  a  share  in  a 
partnership,  there  was  no  doubt ;  that  it  was  not  in  law 
considered  an  interest  in  land  was  shewn  by  many 
authorities.  In  Pickering  v.  Appleby  (a),  as  to  shares 
in  the  coppei^miners'  company;  Forster  v.  Hale(b)y  as 
to  colliery  shares ;  BUgh  v.  Brent  (c),  water-works'  shares ; 
Bradley  v.  HoMsworth {d)^  railway  shares;  Thompson 
V.  Thompson {e)y  gas-works  shares;  and  in  support  of 
the  same  point  they  also  cited  March  v.  The  Attorney^ 
General  {f\  Shepherd  v.  Keatley{y)y  and  Jones  v. 
Flint  {hy  If  the  subject  of  the  contract  had  been  a 
share  of  a  trade  or  business  carried  on  in  Fleet-street, 
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(a)  1  Com.  Rep.  354. 
\h)  6  Yes.  308. 
\e)  2  Y.  &  Coll.  2(58. 
\d)  3  M.  &  W.  422. 

VOL.  VT. 


(«)  1  CoU.  381. 

(/)  5  Beav.  433. 

\g)  1  Cr.,  M.,  &  Rob.  117. 

(A)  10  Ad.  &  EU.  763. 
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as,  for  exmnple,  in  the  Law  Life  Assurance  Society, 
the  contract  would  not  throw  on  the  vendor  the  neces- 
sity of  shewing  the  title  of  the  company  to  the  house 
in  which  the  business  was  carried  on.  It  might  be  said 
that  the  particular  house  in  that  case  was  not  essential 
to  the  business, — it  might  be  carried  on  elsewhere ;  but 
that  was  not  the  distinction.  It  would  be  the  same  in 
the  case  of  a  dock  company.  Suppose  the  contract  had 
been  for  the  sale  of  shares  in  the  St  Katharine  or  the 
Southampton  docks,  the  vendor  could  not  be  required 
to  shew  how  the  company  had  become  possessed  of  the 
site  of  their  docks,  or  what  was  the  duration  of  their 
title ;  this  exemption  did  not  depend  upon  the  act  of 
Parliament  ibr  constructing  such  works, — for  those  acts 
were  not  public  general  acts,  which  all  were  bound  to 
know,  but  were  local  only.  In  the  coal  districts,  several 
railways  had  been  made  entirely  by  contract  with  the 
landowners,  without  any  act  of  Parliament;  if  the  con- 
tract had  been  for  shares  in  a  railway  so  constructed, 
could  it  be  said  that  the  vendor  must  shew  a  valid  title 
to  every  parcel  of  land  over  which  it  passed  ? — and  yet 
a  failure  of  title  in  any  part  might  interrupt  the  whole 
progress  of  the  railway.  The  same  might  be  sidd  of  an 
interest  in  a  brewery.  The  question  in  all  cases  was, 
what  to  common  intent  was  the  subject  of  the  contract 
The  exigencies  of  commerce  had,  in  this  country,  ren- 
dered property  transferable  in  a  form  not  contemplated 
by  the  earlier  law,  and  the  courts  of  justice  had  always 
taken  notice  of  and  given  validity  to  such  contracts, 
according  to  the  course  of  mercantile  dealings. 
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X  HE  decree  made  at  the  hearing  of  this  cause  in  1841,  A,,  who  was  by 

directed  the  Master  to  inquire  who  was  or  were  the  lighmaii,  cmf- 

heir-at-law   or  co-heirs-at-law  of  the  testatrix,  Anne  ^J^^^^*, 

Taylor y  living  at  her  death,  with  liberty  to  state  special  ofAmeHea 

•  ftivcr  too  re* 

circumstances  relating  thereto.  cognition  of 

their  independ- 

The  Master  reported,  that  several  claims  to  be  the  £?^  ^^  ?i®  „, 

-    .  .  Treaty  of  1783, 

heir  or  co-heirs  had  been  made  before  him: — 1st,  that  and  took  the 
of  the  Defendant,  WilUam  fVillocky  who  claimed  to  be  dience  to  the 
heir-at-law ;  2nd,  that  of  the  Plaintiff,  James  Taylor  Q^^^^t, 
WiUoch,  who  claimed  to  be  heir-at-law  in  the  event  of  andofabjura- 
the  Defendant,  WilUam  WiUocky  failing  to  establish  his  allegiance,— 
said  daim;  3rd,  that  of  aU  the  Plaintiffs,  (namely,  a^^ 
Catherine  Fitchy  James  Taylor  Wilhck,  Emmeline  WiU  TT"**  "^^ 

^  '  ^  had  a  son  of 

hcky  and  Julia  Caroline   Willock)^  who  claimed  to  be  that  marriage 

deemed  and  conddered  co-heirs  in  the  event  aforesaid ;  the  United 

Mid,  4th,  that  of  the  Defendants,  Thomas  Dobbs  Butler  ^f  a'ion^(C.), 

and  Fanny  FgUnton.  who  claimed  to  be  such  co-heirs.  7^®  ?■*  *^ 

•^      "^  bom  m  Ame- 

The  Master  stated  the  pedigree,  which,  so  far  as  re-  Queen's  domi-* 

lates  to  the  several  parties  claiming  to  be  heirs  or  co-heirs  ^^fl;'"^''^' 

of  Anne  Taylor,  is  represented  in  the  following  table: —  capable  of  in- 
heriting real 
eitate  as  a  Britith  lubject  within  the  itatutea  13  Geo.  3,  c.  21,  and  4  Geo.  2,  c.  21. 

The  abjuration  by  a  Britith  lubject  of  his  allegiance  to  the  Crown,  and  his  promise  of 
obedience  to  a  foreign  state,  although  it  might  have  rendered  him  liable,  under  the  statute 
3  James  1,  c.  4,  ss.  22, 23,  to  the  penalty  of  high  treason,  does  not  therefore  disqualify  the 
children  of  such  Britiih  subject  from  inheriting,  in  the  absence  of  any  attainder  of  such 
BritUh  subject  by  judgment,  outlawry,  or  otherwise. 

The  exclusion  from  the  benefits  of  the  statute  4  Geo.  2,  c.  21,  s.  2,  of  the  children  of 
fiithers  who,  at  the  time  of  their  birth,  were  liable  to  the  penalties  of  high  treason  or  felony 
in  case  of  the  returning  into  this  kingdom  or  Ireland  without  the  royal  license,  is  not  to 
be  construed  as  requiring  the  Court  to  determine  incidentally,  aod  in  the  absence  of  the 
party  charged,  that  he  has  been  guilty  of  treason  or  felony ;  but  the  exclusion  must  be  con- 
strued as  restricted  to  that  class  of  offences  in  which  the  penalty  is  annexed  to  the  fact  of 
returning  without  license. 

*  The  pririleges  which  the  statutes  4  Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21,  confer  are  the 
priTileges  of  the  children,  and  not  of  the  father ;  and,  therefore,  acts  intended  by  a  Britith- 
bom  subject  to  have  the  effect  of  acts  of  abandonment  or  abjuration  of  his  rights  in  that 
character  do  not  deprrre  his  children  of  the  benefit  of  the  statutes  of  the  4  Greo.  2,  c.  21, 
and  13  Geo.  3,  c.  21,  unless  suoh  acts  bring  them  within  the  disqualifying  provisions  of 
those  statutes. 

A  person  claiming  the  benefit  of  the  statute  13  Geo.  3,  c.  21,  does  not  lose  that  benefit 
only  because  he  does  not  oonfonn  or  qualify  in  the  manner  prescribed  by  sect.  3  of  that 
itatute,  within  five  yean  from  the  accruer  of  his  right  or  interest. 

E  2 


52 


CASES  Cr  CHA5CEEY. 


S 
> 


-     I 


"  * 


I 


I   • 


a 


^liii 


«<  = 


^1 


» 

1 

z; 

^■4 

tf 

» 

*■• 

k*4 

H 

• 

< 

M 

;:> 

o 

Q 

s 

M 

S 

n) 

< 

^* 

^ 

I  I     i 


I 


I 


M 


1  II 


T 


n 


\i 


J 


r 


I  I 


l-i 


I 


•r-» 


I 


i 


Si 


ri 


J 


]E 


II 

3      3 


-      Il 


1  £ 


I* 


& 


rs 


I 


I 


I  i 


a 

K 
M 

•b 
as 


Statemeni. 


CASES  IN  CHANCERY.  53 

The  Master^  by  his  report,  found,  that  the  Defend-  ^847. 
ant,  WUHam  WUlock^  was  the  heir-at-law  of  the  testa- 
trix, Anne  Taylor,  Uving  at  her  death.  And  he  found 
that  a  statement  had  been  laid  before  him  on  behalf  of 
the  Defendants,  Thomas  Dcbbs  Butler  and  Fanny  EgKn' 
ton,  in  respect  of  the  claim  of  the  Defendant,  William 
WiUocky  as  heir-at-law  of  the  testatrix,  wherein  it  was 
alleged  that  Tliomas  fViUochj  the  grandfather  of  the 
Defendant,  WiUiam  WUhchy  the  claimant,  did,  in  or 
about  the  year  1784,  quit  England,  and  emigrate  to  the 
United  States  of  America  ;  that  he  made  his  domicile  in 
Norfolk  county,  in  the  state  of  Virginia,  in  the  said 
United  States,  and  did  not  retain  a  domicile  in  this 
country ;  that  he  married  a  native  of  Norfolk  county, 
and  did  all  necessary  acts  whereby  to  become  naturalised 
as  a  citizen  of  the  United  States,  and  that  he  did  ac- 
cordingly become  naturalised;  that  WUHam  WiUock, 
one  of  the  children  of  the  said  Thomas  WiUock,  was 
bom  in  Norfolk  county  aforesaid,  and  that  the  said  De- 
fendant, WiUiam  WiUock,  the  claimant,  was  bom  in  the 
island  of  Cuba;  and  it  was  by  such  statement  sub- 
mitted to  him,  that,  under  the  circumstances  aforesaid, 
the  said  Thomas  WiUock  ceased  to  be  a  subject  of  the 
Crown  of  Great  Britain,  and  was  not  a  subject  of  that 
Crown  at  the  time  of  the  birth  of  any  or  either  of 
his  children,  and  that  such  children  were  not  and  are 
not  children  of  a  natural-bom  subject  of  Great  Britain 
within  the  intent  and  meaning  of  the  acts  of  Parliament 
in  that  case  made  and  provided,  and  are,  therefore, 
aliens,  and  incapable  of  inheriting  real  property  in  the 
kingdom  of  Chreat  Britain, 

The  Master  also  reported,  that  a  statement  had  been 
laid  before  him,  on  the  behalf  of  the  Defendant,  Wil- 
Uam  WiUock,  in  respect  of  his  claim  as  heir-at-law 
of  the  said  testatrix,  whereby  it  was  stated,  that,  in 
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pursuance  of  the  provisions  of  an  act  of  Parliament, 
made  in  the  13  Geo.  3,  (c.  21)^  the  said  Defendant, 
WilUam  WUlocky  some  time  in  the  year  1846,  left  New 
Yorky  in  the  United  States  of  America^  where  he  was 
previously  residing,  for  the  purpose  of  removing  to  the 
kingdom  of  Great  Britain^  and  that  he  arrived  in  Eng- 
land in  the  month  of  June,  1846,  and  had  continued 
to  inhabit  and  reside  there  up  to  the  present  time ;  that, 
on  the  8th  day  of  November,  1846,  he  received  the 
Sacrament  of  the  Lord's  Supper  according  to  the  usage 
of  the  Church  of  Englandy  and,  on  the  21st  day  of 
November,  1846,  took  and  subscribed  the  oaths,  and 
made,  repeated,  and  subscribed  the  declaration  required 
by  the  provisions  of  an  act  of  Parliament  made  in  the  first 
year  of  Greo.  1,  (c.  13) ;  and  that,  at  the  time  and  place 
of  taking  and  subscribing  the  said  oaths,  and  of  making, 
repeating,  and  subscribing  the  said  declaration,  he  pro- 
duced a  certificate  signed  and  attested,  as  by  the  pro- 
visions of  the  last-mentioned  act  are  required,  of  his 
having  received  the  Sacrament  of  the  Lord's  Supper  as 
aforesaid.  And  the  Master  stated  the  evidence  sub- 
mitted in  support  of  the  said  statements. 


The  Defendants,  TTunnas  Dobbs  Butler  and  Fanny 
Efflintan,  who  claimed  to  be  co-heirs  of  the  testatrix 
through  her  sisters  EKzabeth  and  Alicey  and  the  Plaintiff, 
James  Taylor  WiUocky  the  second  son  of  Thomas  fVUlochf 
severally  excepted  to  the  report 


Argument, 


Mr.  RoU  and  Mr.  Roundell  Palmer  appeared  in  sup- 
port of  the  exceptions  of  Thomas  Dobbs  Butler  and 
Fanny  EgKnton;  Mr.  Walker  and  Mr.  Hardy  for  the 
exceptions  of  James  Taylor  Willock;  and  Mr.  Wood 
and  Mr.  Rogers  for  WUtiam  Willock,  in  support  of  the 
Master's  report. 
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The  arguments  in  support  of  the  exceptions,  so  far  as  IWJ. 
the  reporter  has  been  able  to  collect  them,  were  these : — 
The  fia^her  of  the  claimant,  found  by  the  Master  to  be 
the  heir-at-law,  and  the  claimant  himself,  were  both  bom 
in  a  foreign  country.  The  father  lived  and  died  there, 
and  the  claimant,  up  to  a  very  recent  period,  has  always 
lived  there.  The  Court  has  to  apply  the  law  of  alienage 
to  diis  state  of  things.  The  common  law  may  be  taken 
to  be  expressed  by  Littleton,  s.  198, — ^^an  alien,  which 
18  bom  out  of*  the  legeance  of  our  soveraigne  lord  the 
king."  This  being  the  principle,  and  the  claimant  (as 
well  as  his  father)  having  been  bom  out  of  the  King's 
allegiance,  it  lies  upon  the  claimant  to  shew  some  sta- 
tute by  which  he  is  relieved  from  the  effect  of  his  alien 
character.  The  first  statute  on  the  subject  is  the  25 
Edw.  3,  stat.  2,  which  prevents  mere  birth  out  of  the 
King's  allegiance  from  depriving  a  child  of  his  benefits 
as  an  English  subject  where  both  the  father  and  mother, 
at  the  time  of  the  child's  birth,  were  of  the  faith  and 
allegiance  of  the  King,  the  mother  not  being  abroad 
against  her  husband's  will.  This  statute  does  not  assist 
the  claimant.  Neither  his  mother  nor  his  grandmother 
were  subjects  of  the  King.  The  next  statute  (7  Anne, 
a  5)  was  made  for  the  naturalisation  of  foreign  Protest- 
ants ;  but  the  same  statute  (sect.  3)  gives  to  the  children 
of  all  natund-bom  subjects,  bom  out  of  the  Queen's 
all^iance,  the  rights  of  natural-bom  subjects  of  this 
kingdom.  The  other  parts  of  this  statute  were  repealed 
by  the  statute  10  Anne,  c.  5;  and  the  3rd  section  of  the 
statute  7  Anne,  c  5,  was  explained  and  qualified  by  the 
statute  4  Geo.  2,  c.  1.  By  that  act  all  children  bom  or 
to  be  bom  out  of  the  King^s  allegiance,  whose  fathers 
were  or  should  be  natural-bom  subjects  of  the  Crown  of 
England  at  the  time  of  the  birth  of  such  children,  were 
declared  to  be  natural-bom  subjects  of  the  Crown ;  but 
this  was  accompanied  with  the  proviso,  that  the  benefit 
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1847.  of  the  statute  should  not  extend  to  children  to  be  bom 
out  of  the  Ejng*s  allegiance  whose  Others,  at  the  time 
of  the  birth  of  such  children,  should  be  attdnted  of  high 
treason,  or  be  liable  to  the  penalties  of  high  treason  or 
felony  in  case  of  their  returning  into  this  kingdom  with- 
out license  from  the  Crown,  or  whose  fathers  should  be 
in  the  actual  service  of  a  foreign  state  at  the  time  of  the 
birth  in  enmity  with  the  Crown  of  England,  all  such 
children  being  left  to  the  effect  of  the  conmion  law.  The 
benefits  of  the  statute  of  Geo.  2  were  extended  by  the 
statute  13  Greo.  3,  c.  21,  to  all  persons  bom  or  to  be 
bom  out  of  the  King's  allegiance  whose  fathers  were,  or 
should  be,  under  the  statute  4  Geo.  2,  c.  21,  declared  to 
be  natural-bom  subjects  of  the  British  Crown,  and  all 
such  persons  were  thereby  declared  to  be  natural-bom 
subjects  as  if  they  had  been  bom  in  this  kingdom.  It 
followed,  first,  that,  upon  these  statutes,  and  the  prin- 
ciple of  the  common  law,  those  who  claimed  the  benefit 
of  the  provisions  in  favour  of  persons  bom  abroad  ought 
to  shew  that  they  had,  at  least,  accepted  the  benefit; 
while,  in  this  case,  on  the  contrary,  all  the  acts  of 
Thomas  WtUochy  the  person  in  favour  of  whom  the  cha- 
racter of  a  natural-born  subject  was  claimed,  (in  order  to 
admit  the  claim  of  his  descendants),  manifested  an  in- 
tention to  abandon  and  repudiate  the  advantages  which 
the  statutes  offered  him.  Thomas  WiUoch  took  the  oath 
of  allegiance  to  the  Gx)vemment  of  the  United  States, 
and  thereby  expressly  renounced  and  abjured  his  alle- 
giance to  the  Crown  of  Great  Britain.  He  did  every 
act  necessary  to  constitute  him  an  American  citizen ;  he 
married  a  native  and  subject  of  that  foreign  state ;  he 
held  civil  ofiices,  and  served  in  the  militia  of  that  coun- 
try ;  he  was  domiciled  there  during  the  war  with  JSr^- 
land  in  1813,  and  he  died  there.  It  was  impossible  to 
imagine  a  more  perfect  abandonment  of  the  privileges  of 
a  British  subject    Nor  could  it  be  reasonably  contended, 
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that  a  statute  passed  in  this  country  could  have  the  ^1847. 
effect  of  rendering  his  children,  who  were  bom  in  a 
foreign  country,  British  subjects  contrary  to  the  whole 
tenor  of  his  acts  and  intentions.  Secondly,  it  was  in- 
fflsted  that  the  effect  of  the  treaties  between  this  country 
and  America  was  to  absolve  Thomas  from  his  allegiance 
to  the  British  Crown.  The  treaty  of  1 783  dissolved  the 
ties  of  allegiance  which  had  formerly  subsisted  between 
the  inhabitants  of  what  constituted  British  America  and 
the  Sovereign  of  this  country ;  Doe  v.  Acklam  {a) ;  and 
the  claimant,  William  WiUoch^  is  not  within  the  treaty 
of  1794:  Sutton  v.  Sutton  {b)^  Doe  dem.  Stanbury  v. 
Arkwriffht{c).  Thirdly,  if  TTiomas  was  not  absolved 
by  the  effect  of  the  compact  between  the  two  countries, 
the  acts  which  he  had  done  had  made  him  liable  to  the 
penalties  of  high  treason  in  case  he  had  returned  to 
England  without  license.  The  oath  of  obedience  to  the 
United  States^  and  the  solemn  renunciation  and  abjura- 
tion of  his  allegiance  to  this  country  by  Thomas  fViliock, 
brought  him  strictly  within  the  statute  3  Jac.  1,  c.  4, 
ss.  22,  23,  whereby  promising  obedience  to  any  other 
prince,  state,  or  potentate  subjected  the  person  so  doing 
to  be  adjudged  a  trutor,  and  to  suffer  the  penalty  of 
high  treason.  The  liability  to  such  penalty  excluded 
the  party  from  the  benefit  of  the  statute  of  4  Geo.  2, 
and  of  the  subsequent  statute.  And,  lastly,  even  if  it 
could  be  held,  that  Thomas  had  neither  effectually 
thrown  off  his  alle^ance,  nor  become  liable  to  the  pe- 
nalty of  treason,  still  he  would,  by  his  conduct,  have 
forfeited  all  right  to  be  deemed  a  British  subject: 
CaimCs  case  (rf),  Drumm&nis  case  (e).  If  William  Wil- 
lock,  the  claimant,  had,  in  a  period  of  war,  been  taken 
in  arms  against  this  country,  there  was  no  principle  of 

(a)  2  B.  &  C.  779.  (d)  7  Rep.  1 . 

(b)  1  RuBB.  &  Myl.  663.         (e)  2  Knapp,  P.  C.  C.  295. 

(c)  6  Car.  &  Pa.  575. 
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international  law  upon  which  he  could  be  regarded  as  a 
British  subject. 

On  behalf  of  the  Plaintiff,  James  Taylor  WiUock,  in 
support  of  his  exception,  it  was  said  that  WUUam  Wilr 
lock  had  not  perfected  his  title  by  conforming,  according 
to  the  statute  13  Geo.  3,  c  21,  s.  3,  within  five  years 
from  the  time  the  title  accrued,  and  that,  owing  to  such 
omission,  the  estate  would  descend  on  the  next  heir-at- 
law  of  the  testatrix  not  disqualified. 

The  arguments  in  support  of  the  report  may  be  un- 
derstood &om  the  judgment:  several  authorities  were 
cited,  and,  in  particular,  as  to  the  construction  to  be 
given  to  the  words  ^^  any  other  prince  or  state,"  in  the 
statute  3  Jac  1,  c  4,  ss.  22,  23 :  4  Black.  Cohl  pp.  87, 
88.  The  statute  9  &  10  Vict  c  59,  repealing  the 
statute  3  Jac.  1,  c  4 ;  Foster's  Cr.  Law,  MacdonaMs 
casey  p.  59  ;  Id.  183.  And,  as  to  conditions  which  the 
party  has  during  his  life  to  perform,  Co.  Litt.  208.  b., 
209.  a. 


Judgmtni.       ViCE-CkANCELLOR  : — 

The  Master  has  found,  that  WtUiam  fFillock,  the 
grandson  of  Thomas^  who  was  the  only  brother  of  the 
testatrix,  Anne  Taylor^  who  left  any  issue,  was  the  heir- 
at-law  of  the  testatrix  living  at  her  death ;  and  accord- 
ing to  the  pedigree,  the  correctness  of  which  is  not  in 
dispute,  there  is  no  question  but  that  the  Master  is 
right.  The  question  raised  by  the  exceptions  has  been, 
whether,  in  the  circumstances  of  the  case,  the  status  of 
ThomaSy  of  William  the  son,  and  of  WiUiam  the  grand- 
son, were  such  as  to  incapacitate  William  the  grandson 
from  taking  by  descent  from  Anne  Taylor. 
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The  exoeptants  are^  first,  the  descendants  of  two 
sisters  of  Anne  Taylor^  who  claim  to  be  her  co-heirs 
on  the  exclusion  of  the  descendants  of  Thomas  the 
brother ;  secondly,  the  second  son  of  Thomas  the  bro- 
ther, who  claims  to  be  admitted  as  the  heir-at-law  of 
Anne  Taylor^  if  for  the  reasons  which  he  assigns  the 
son  of  the  eldest  son  of  Thomas  should  be  excluded. 


1847. 
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The  argument  against  the  claim  of  William  the 
grandson,  which  I  shall  first  notice,  is  that  which  was 
founded  upon  the  two  treaties  between  this  country 
and  America^  namely,  the  treaty  of  the  3rd  of  Septem- 
ber, 1783,  and  that  of  the  month  of  November,  1794. 
I  am  clear  there  is  nothing  in  either  of  those  treaties 
to  affect  the  right  of  William  the  grandson.  The 
treaty  of  1783  empowered  British'hom  subjects  tlien 
settled  in  America  to  become  American  citizens.  It 
did  not  empower  British-hom  subjects  who  never  had 
previously  been  in  America  to  emigrate  there  at  any 
time  thereafter,  and  throw  off  their  natural  allegiance 
to  the  Crown  of  these  realms.  On  this  point  the  case 
of  Doe  d.  Aclimuty  v.  Mulcaster(a)  is  an  authority. 
Thom/os  Willock  never  was  in  America  until  1784,  and 
therefore  was  not  a  subject  of  the  treaty  of  1783.  The 
treaty  of  November,  1794,  so  far  as  it  empowered 
British-horn  subjects  to  become  American  citizens,  was 
a  local  act,  and  Thomas  Willock  was  not  within  the 
localities  affected  by  that  treaty.  The  correctness  of 
the  Master's  conclusion  must  therefore  depend  upon  the 
statutes  which  were  referred  to  during  the  argument ; 
Hoe  statutes  of  the  7th  of  Anne,  c.  5 ;  the  4th  of  Geo.  2, 
c.  21 ;  and  the  18th  of  Geo.  3,  c.  21. 

Thomas  Willock,  as  I  have  before  observed,  went  to 


(a)  5  B.  &  C.  771. 


60 


CASES  IN  CHANCERY. 


1847. 


Judpmeni, 


America  in  1784^  aod  his  son  and  grandson  were  both 
bom  there — ^the  son  in  1788.  The  son  not  having 
been  bom  within  the  King^s  all^iance,  his  capacity  to 
take  by  descent  depends  upon  the  statute  of  7th  of 
Anne^  c  5,  explained  by  the  4th  of  Grea  2,  c.  21. 
Now  by  the  former  statute  (s.  3)  it  is  declared  that  all 
the  children  of  natural-bom  subjects  bom  out  of  the 
all^iance  of  her  Majesty^  her  heirs  and  successors, 
shall  be  deemed,  adjudged,  and  taken  to  be  natural- 
bom  subjects  of  this  kingdom,  to  all  intents,  construc- 
tions, and  purposes  whatsoever.  The  statute  of  the 
4th  of  Greo.  2,  c.  21,  explaining  that  of  Anne,  requires 
that  the  fathers  of  the  children  entitled  to  the  benefits 
of  the  act  shall  be  natural-bom  subjects  of  the  Crown 
of  England  or  of  Chreat  Britain  at  the  time  of  the  birtii 
of  such  children  respectively.  The  only  question,  there- 
fore, up  to  this  point  in  the  case  would  be,  whether,  in 
1788,  at  the  time  of  the  birth  of  William^  the  son  of 
Thamasy  Thomas  had  ceased  to  be  a  natural-bom  sub- 
ject of  the  Crown  of  England  or  of  Great  Britain.  The 
next  statute  is  that  of  the  13th  of  Greo.  3,  c.  21,  which 
provides  that  all  persons  bom,  or  who  should  thereafter 
be  bom  out  of  the  allegiance  of  the  Crown  of  England 
or  of  Chreat  Britain^  whose  fathers  were  or  should  be 
**  by  virtue  of  the  statute  of  4th  Geo.  2,  made  to  ex- 
plain a  clause  in  the  act  of  the  7th  of  Anne,"  entitied 
to  all  the  rights  and  privileges  of  natural-bom  subjects 
of  the  Crown  of  England  or  Great  Britain^  *^  shall  and 
may  be  adjudged  and  taken  to  be,  and  are  thereby  de- 
dared  and  enacted  to  be  natural-bom  subjects  of  the 
Crown  of  England  or  Great  Britain^  to  all  intents,  con- 
stractions,  and  purposes  whatsoever,  as  if  he  and  they 
had  been  and  were  bom  in  this  kingdom."  From  the 
language  of  this  act,  it  is  clear  that  the  capacity  of 
fFUliam,  the  grandson,  to  inherit  depends  upon  the 
question,  whether  William  the  son  at  the  time  of  his 
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birth  was  entitled  to  the  rights  and  privileges  of  a 
natural-bom  subject  of  the  Crown  of  England  or  Great 
Britain  hj  virtue  of  the  statute  of  Geo.  2^  made  to 
explain  the  dause  in  the  statute  of  Anne  relating  to 
natural-bom  subjects. 


1847. 


Judgment, 


The  inquiry^  then^  as  to  the  capacity  of  William  the 
grandson  must  be  answered  by  transferring  the  in- 
quiry in  the  first  instance  to  the  capacity  of  William 
the  son.  Was  he  entitled  at  his  birth  to  the  rights 
and  privileges  of  a  nattiral-bom  subject  of  the  Crown 
of  England  or  Great  Britain^ — ^not  generally,  but  by 
virtue  of  the  explanatory  statute  of  Grea  2  ?  And 
here  the  first  question  is,  as  to  the  disqualifications 
expressed  in  the  2nd  section  of  the  4th  of  Geo.  2. 
Those  disqualifications  are  three;  and  they  extend,  first, 
to  children  whose  fathers  at  the  time  of  their  births 
respectively  were  or  should  be  attainted  of  high  treason, 
by  judgment,  or  outlawry,  or  otherwise,  either  in  this 
kingdom  or  in  Ireland;  secondly,  children  whose  fathers 
at  the  time  of  the  birth  of  such  children  respectively 
were  or  should  be  liable  to  the  penalties  of  high  treason 
or  felony,  in  case  of  their  returning  into  this  kingdom, 
or  into  Ireland,  without  the  license  of  his  Majesty,  his 
heirs  or  successors,  or  of  any  of  his  Majesty's  royal 
predecessors;  and,  thirdly,  to  children  whose  fathers 
at  the  time  of  the  birth  of  such  children  respectively 
were  or  should  be  in  the  actual  service  of  any  foreign 
prince  or  state  then  at  enmity  with  the  Crown  of 
England  or  Great  Britain.  The  first  and  third  of  these 
disqualifications  give  rise  to  no  question  in  this  case. 
There  was  no  attainder  by  judgment,  or  outlawry,  or 
otherwise,  and  there  was  no  service  by  Thomas  Willock 
with  any  foreign  prince  or  state  at  enmity  with  the 
Crown  of  England. 


C2  CASES  a  CRASCESLY. 

1017.  Witii  respect  to  the  ieoood  groond  of  Asqnalifica- 

tion,  I  think  it  was  wdl  vgoei  on  the  part  of  IFlffiffM 
the  gnuiddoii,  that  the  words  of  the  Snd  eecticn,  **  in 
case  of  their  retomii^  into  this  Idngdom,  or  into  Irt- 
lamd,  without  the  liooise  of  his  ^fa^estr,"  &cl  are  em- 
phatic and  restrictiTe,  and  deariv  point  at  a  known 
dasB  of  ofiencesy — that  of  retomii^  under  certain  cir- 
comstancee  into  this  kingdom  or  Irdamd  without  the 
fioense  of  the  Crown.     The  fiict  that  such  a  distinct 
daas  of  offences  existed,  and  that  it  sab|ected  the  of- 
fenders to  the  penalties  of  treason  or  fek>nT,  is  soflicient, 
in  mj  opinion,  to  induce  any  coort  of  justice  to  restrain 
the  words  of  the  statute  within  the  fimits  contended  for. 
No  construction  of  a  statute  can  be  more  improbaUe 
than  that  which  requires  courts  of  justice  to  determine^ 
inddentall J  and  in  the  absence  of  the  party  charged, 
that  he  had  actuaUy  been  guiltj  of  treason  or  fUcmy, 
without  eyer  haying  come  into  the  kingdom. 

An  argument  of  another  kind,  howeyer,  was  resorted 
ta  It  was  Hud  that  Thonuu  WUlocky  under  the  dr- 
cumstances  found  by  the  Master,  had  solemnly  abjured 
his  all^iance  to  the  Crown  of  Great  Britain^  and  had 
by  his  acts  become  an  American  citizen ;  and  that  he 
had  therefore  ceased  altogether  to  be  a  subject  of  Eng- 
land or  of  Great  Britain  before  the  Urth  of  his  son 
WUUam  in  1788. 

I  think  this  argument  is  fallacious.  The  privilege 
conferred  by  the  statutes  in  question  upon  the  children 
of  natural-bom  subjects,  bom  out  of  the  king's  alli- 
ance, is  the  privilege  of  the  children  and  not  of  the 
father,  and  is  conferred  upon  the  children  for  the  be- 
nefit of  the  state.  If  the  parents  do  an  act  which 
brings  them  within  the  disqualifying  proyieions  of  the 
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statute,  the  children,  no  doubt,  may  lose  the  rights  and 
privileges  otherwise  conferred  upon  them  by  the  statute. 
The  father  may  do  acts  short  of  this,  by  which  he  may 
subject  himself  to  penalties  or  forfeitures.  But  if  the 
question  be,  whether  by  the  acts  of  the  father  the  chil- 
dren have  lost  the  rights  and  privileges  conferred  upon 
them  as  the  children  of  a  natural-bom  subject  of  England 
or  Greai  Britain^  it  is  not  enough  to  shew  that  the  fa- 
ther has  done  an  act  which  he  may  possibly  have  in- 
tended should  have  a  given  effect, — ^it  must  be  shewn 
that,  by  the  laws  of  these  realms,  such  act  of  the  father 
had  the  effect  which  the  argument  ascribes  to  it ;  and 
without  that  I  apprehend  the  rights  and  privileges  of 
the  children  will  be  unaffected  by  the  acts  of  the 
father. 


1847. 


Judgment. 


Now  nothing,  I  apprehend,  can  be  more  certain  than 
that  a  natural-bom  subject  cannot  throw  off  his  allegi- 
ance by  any  such  acts  as  the  Master  has  found  in  this 
case  to  have  been  done  by  Thomas  WiUock.  I  do  not 
deny  that  Thomas  ffiUock  may  have  subjected  himself 
to  pains  and  penalties;  but  that  is  not  the  question. 
The  question  is  upon  the  rights  and  privileges  of  the 
children ;  and  whilst  the  obligation  of  allegiance  as  a 
subject  remained  upon  the  father,  I  cannot  understand 
how  the  rights  or  privileges  of  the  children  would  be 
affected  by  the  acts  relied  upon. 


I  am  not  now  called  upon  to  say  how  far  an  act  of 
the  Le^slature  of  Great  Britain  can  for  all  purposes 
make  a  man  bom  out  of  the  king's  allegiance  a  British- 
horn  subject  against  his  will.  All  that  I  am  called 
upon  here  to  decide  is,  that  a  man  entitled  under  the 
statutes  in  question  to  the  rights  and  privileges  of  a 
Briiish'hom  subject,  cannot  be  deprived  of  those  rights 
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Judgment, 


and  privileges  by  such  acts  of  his  father  as  have  been 
relied  upon  in  the  present  case. 

With  regard  to  the  effect  of  the  statute  of  the  3rd  of 
James  1,  c  4^  ss.  22,  23,  there  is  no  doubt  that  it 
creates  an  offence ;  but  in  the  absence  of  attainder  bj 
judgment,  outlawry,  or  otherwise,  the  case  falls  under 
the  observations  I  have  already  made.  This  appears  to 
me,  in  substance,  to  dispose  of  the  question  as  between 
the  descendants  of  the  sisters  of  Anne  Taylor  and  WU- 
Uam  the  grandson  of  Thomas. 

It  was,  however,  contended,  upon  an  exception  on 
the  part  of  James  Taylor  ffiUock,  the  second  son  of 
Thomas  WiUochy  that  he  must  be  preferred  to  William 
the  grandson.  The  ground  of  this  exception  was,  that 
William  the  grandson  had  not,  within  five  years  fiom 
the  time  of  the  accruer  of  his  title,  qualified  himself  by 
receiving  the  sacrament,  taking  the  oaths,  and  conform- 
ing in  the  way  which  is  required  by  the  statute  of  the 
13th  of  Greo.  3.  The  question  made  was,  whether  those 
qualifying  acts  could  be  well  performed  after  the  five 
years  had  expired. 

It  appears  to  me,  that  it  is  impossible  to  read  the  act 
and  not  to  see  that  a  reasonable  time  must  be  allowed 
after  the  accruer  of  the  title  before  the  party  can  be 
required  to  do  the  acts  referred  to.  The  meaning  of 
the  statute  cannot  be,  that  the  party  shall  have  done 
them  in  the  lifetime  of  the  person  upon  whose  death 
the  title  accrued.  If  a  reasonable  time  is  allowed,  the 
case  is  then  brought  within  the  reasoning  of  Lord  Coke, 
and  of  the  other  authorities  cited,  where  the  party, 
being  in  other  respects  entitled  to  the  estate,  has  time 
allowed  him,  within  which  the  acts  necessary  to  perfect 


t 


CASES  IN  CHANCERY. 

his  title  are  to  be  done.  It  is  not  necessary  to  decide 
whether  a  party^  whose  title  depends  upon  the  provisions 
of  the  statute  of  Geo.  3,  could  claim  the  judgment  of 
the  Court  in  his  favour  before  he  had  qualified  in  the 
manner  which  the  act  prescribes.  The  Master  finds 
that  the  qualifying  acts  in  this  case  have  been  done. 
Upon  this  point  it  may  also  be  observed,  that  if  a  party 
be  entitled  imder  the  statutes  to  all  the  rights  and  pri- 
vil^es  of  natural-bom  subjects,  the  question  as  to  the 
acts  which  he  should  do  to  give  him  a  better  qualifica* 
tion  cannot  arise. 
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Judgment, 


I  think  the  Master  has  come  to  the  right  conclusion, 
and  the  exceptions  must  be  overruled. 


PLUNKETT  V.  LEWIS.  Jan.  27th. 

Xn  the  suit  for  the  administration  of  the  estate  of  Deeds  brought 

-r       »        n     1      /   \     -i         •11"!        ^1  ^^  Court  by 

Lyndim  Evelyn \a)  the  title-deeds  ot  the  estates  com-  the  ezecator 
prised  in  the  settlement  of  the  28th  of  December,  1838,  ^^oSL"?"' 
and  thereby  conveyed  to  the  use  of  Lyndon  Evelyn  for  prod«c^  o^ 

y  </  •/  ^  docaments 

his  life,  with  remainder  to  the  use  of  the  Plaintiff  for  made  in  a  cre- 

his  life,  with  other  remainders  over  (i),  were  brought  will,  after  the 

in  and  deposited  under  the  common  order  for  produo-  be ordcrefto ' 

tion.     The  Plaintiff  now  applied,  by  petition,  that  the  ^  dcUTcred 

/.  ,  outtotheparty 

deeds  might  be  delivered  out  to  him,  as  the  next  tenant  by  whom  they 
for  life  of  the  estate.  I^the^Swirt ' 

reftised  to  order 
.^_.i.^  luch  deeds  to 

bedeliTeredto 

Mr.  BamSly  and  Mr.  Calvert,  for  the  petitioner,  cited  the  cauae,  al- 

thoagh  he  was 
the  tenant  for  life  of  the  estate  comprised  in  the  deeds. 


(a)  See  3  Hare,  316, 320. 
VOL.  VI.  F 


{b)  Id.  318. 


H.  W. 


<6 


1847. 


Argumeni. 
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fFebb  V.  Lard  Ljfminffton  (a),  Buncombe  v.  Mayer  (6), 
and  said  that  the  deeds  in  question  were  not  brought 
into  Court  for  safe  custody:  2  Sugd.,  V-  &  P.,  110,  ed. 
10,  was  also  mentioned. 

Mr.  Kenyan  Parker^  who  appeared  to  oppose  the  peti- 
tion, was  not  heard. 


Judgment. 


The  Vice-Chancellor  said,  that  the  order  could  not 
be  made  in  this  suit  It  was  a  creditor's  suit,  and  so 
soon  as  the  debts  were  paid,  the  suit,  so  far  as  concerned 
the  Plaintiff,  was  at  an  end.  The  Court  would  only 
deliver  the  deeds  out  to  the  party  who  had  depodted 
them. 


(a)  1  Eden,  8. 


{h)  8  Yes.  620. 


Jan.2fHh. 


WOLFE  V.  FINDLAY. 


Afirmin/iMffo  ^JV.  D.  PARKINS,  the  intestate  in  this  cause,  died 

collected  the 

eitate  of  a  de-     On  his  passage  from  India  to  England  in  the  year  1825. 

in  that  ooon^,  Letters  of  administration  of  his  estate  were  procured  by 

^^±^^^^7^    JjaJefla  Findlayy  the  wife  of  George  Findlay,  from  the 

Prerogative  Court  of  Canterbury,     In  pursuance  of  a 

direction  to  that  effect,  accompanied  by  a  power  of  at- 


Calcuttay  collected  the  assets  of  the  intestate  in  IndiOf 


from  the  ad- 
ministratrix in 
England,  and 

amo^UoOieir  ^^"^^7  ^^^°^  *^®  administratrix,  Messrs.  Cohin §•  Co., of 

agents,  a  firm 
bk  London, 
with  an  order 

to  pay  it  to  the  administratrix  upon  receiving  a  proper  discharge.  The  London  firm  declined 
to  pay  orer  the  fond  to  the  administratrix,  on  tlie  ground  that  the  letters  of  administration 
which  she  had  obtained  did  not  bear  a  sufficient  stamp.  A  sait  was  soon  afterwards  insti- 
tuted bj  other  persons,  claiming  to  be  next  of  kin  of  the  intestate,  for  the  adainistration 
of  the  estate,  and  to  restrain  the  payment  to  the  intestate.  The  London  firm  were  Defend- 
ants to  the  soit.  No  application  was  made  to  pay  the  money  into  Court  for  upwards  of  ten 
years,  and  during  the  whole  of  this  period  it  remained  in  the  hands  of  the  London  firm, 
mixed  with  their  own  monies : — Held,  that  the  Jjondon  firm  was  not  liable  to  pay  interest 
on  such  monies. 
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and  they  then  remitted  the  amount  to  their  agents  in 
Ldmdan^  Messrs.  Bassett  Sf  Co.,  who  were  represented  in 
this  suit  by  the  Defendants,  JV.  Crawford  and  «/.  Cdvin, 
Messrs.  Bassett  ^  Co.,  on  receiving  the  money,  amount- 
ing to  about  2000il,  from  Indian  declined  to  pay  it  over 
to  IsabtUa  Findlay,  the  administratrix,  until  she  pro- 
duced letters  of  administration  bearing  a  probate  stamp 
sufficient  to  cover  the  amount ;  but  they  advanced  to  her 
1002.  for  the  purpose  of  paying  the  proper  stamp  duties. 
In  the  month  of  March,  1830,  while  the  money  was  still 
in  the  hands  of  Messrs.  Bassett  ^  Co.,  a  bill  was  filed  by 
other  persons,  claiming  to  be  next  of  kin  of  the  intes- 
tate, against  the  administratrix  and  her  husband,  and 
also  against  Messrs.  Bassett  ^  Co.  The  bill  prayed  an 
account  of  the  personal  estate  of  the  intestate ;  an  in- 
junction, on  the  ground  of  the  alleged  insolvency  of  the 
administratrix,  to  restrain  her  from  interfering  with  the 
estate,  and  Messrs.  Bassett  Sf  Co.  from  paying  over  to 
her  the  money  in  their  hands ;  and  for  a  receiver.  The 
injunction  was  granted. 
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Siatemeni, 


The  answer  of  Messrs.  Bassett  ^  Co.,  in  the  suit  of 
1830,  stated  that  the  sum  of  1985^  9s.,  the  assets  of  the 
intestate,  had  been  remitted  to  them  by  Messrs.  Colvin 
^  Co,  in  two  bills  of  exchange,  which  became  due  in 
November,  1829,  and  which  remittance  had  been  ac- 
companied by  directions  to  pay  over  the  proceeds  to  the 
administratrix  of  the  said  fV.  D.  Parkins,  upon  having 
a  {MToper  discharge  for  the  same;  that  it  appeared  to 
them  the  letters  of  administration  which  had  been  granted 
to  the  administratrix  did  not,  for  want  of  a  sufficient 
stamp,  enable  her  to  give  a  discharge  to  the  Defend- 
ants (Bassett  8f  Co.),  and  to  the  said  Messrs.  Colvm  ^ 
Co.,  and  they  (the  Defendants)  had  therefore  refused 
to  pay  over  the  amount  of  the  bills  to  the  administra- 

f2 
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Simiemeni, 
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trix ;  that,  in  order  to  enable  the  said  Gtarge  Findlajf, 
and  Isabella  his  wife,  to  pay  the  stamps  upon  proper 
letters  of  administration,  they  advanced  to  them,  at  their 
request,  the  sum  of  100^  for  that  purpose ;  that,  ailer 
deducting  the  sum  payable  to  the  Defendants  as  East 
India  agents  by  way  of  commission  in  respect  of  the 
said  bills,  amounting  to  30^  llj.  6J.,  and  the  sidd  lOOiL, 
they  were  ready  to  pay  the  balance  into  Court,  or  to 
dispose  of  the  same  as  the  Court  should  direct,  upon 
being  indemnified,  and  paid  their  costs.  The  suit 
afterwards  abated,  and  the  proceedings  remained  in  the 
same  state  until  the  year  1841,  when  a  bill  of  reviyor 
and  supplement  was  filed,  and  an  order  was  made  for 
the  payment  of  the  balance  into  Court,  without  preju- 
dice to  any  question  as  to  interest  thereupon.  Inquiries 
were  also  directed  as  to  the  next  of  kin  of  the  intestate; 
and  the  Master  having  made  his  report,  the  cause  now 
came  on  for  further  directions. 


Mr.  Hamilly  and  Mr.  Hubback  for  the  Plaintiffs,  and 
Mr.  BaffsJuxWy  Mr.  MaHns,  Mr.  WUlcockj  and  'hIir.Moxan 
for  Defendants  interested  in  the  estate  of  the  intestate, 
contended  that  it  was  the  duty  of  Messrs.  Bassett  Sf  Co. 
to  have  obeyed  the  directions  under  which  the  money 
had  come  to  their  hands.  They  were  informed  that  it 
was  received  by  their  Indian  correspondents  by  virtue  of 
a  power  of  attorney  which  Mrs.  Findlay  had  given  them. 
The  person,  therefore,  to  give  the  discharge  was  Mrs. 
Findlay  J  their  principal.  If  they  had  apprehended  any 
danger  in  paying  the  money  to  her,  they  might,  after  the 
institution  of  the  suit,  have  discharged  themselves  of  the 
fund  by  paying  it  into  Court  to  the  credit  of  the  cause. 
Bassett  ^  Co.^  knowing  the  fund  consisted  of  trust 
money,  kept  it  in  their  hands,  undistinguishable  from 
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their  own  monies ;  and  they  were>  therefore,  liable  to 
account  for  interest  upon  it :  Browne  y.  Southouse  (a), 
JVenes  v.  Tawnshend{b\  Perkins  v.  Baynton{c).  Treat- 
ing it  as  a  simple  contract  debt,  they  were  also  liable  to 
pay  interest :  Amott  v.  Redfem  {dy 


1847. 


Argument. 


Mr.  Wood  and  Mr.  Goldsndd  for  the  Defendants, 
fF.  Crawford  and  J.  Colvin,  submitted  that  Messrs.  Bas^ 
sett  ^  Co.  were  merely  the  bankers  in  the  transaction. 
It  was  no  part  of  their  duty  to  apply  to  the  Court  for 
an  order  to  pay  the  money  into  Court  They  were 
ready  to  pay  over  to  any  person  competent  to  give  them 
a  discharge,  or  as  their  correspondents  in  India  should 
direct :  Lord  Chedtoorth  v.  £dwards  {e)y  Edwards  v. 
Vere{f)j  Higgins  v.  Sargent  {g). 


The  Vice-Chancellor  : — 

I  do  not  think  that  the  fact  of  Messrs.  Colvin  §f  Co.y 
the  Indian  house,  having  departed  from  the  authority 
which  they  had  originally  received  from  Mrs.  Findlayj 
can  affect  the  London  house  of  Messrs.  Bassett.  The 
fund  was  remitted  to  the  latter  house  from  the  former, 
accompanied  by  a  direction  to  apply  it  in  a  particular 
manner,  and  the  London  house  was  bound  to  comply 
with  that  direction.  Their  instructions  were  to  pay  it 
to  the  person  who  could  give  a  legal  discharge,  and  such 
payment  must  of  course  be  preceded  by  a  demand  by 
the  person  so  entitled.  No  such  demand  was,  however, 
made,  for  Mrs.  Findlay  was  not  the  party  entitled  to 
receive  the  money.  There  is  no  rule  of  law  which  could 
render  the  agent  liable  for  interest  until  demand  of  the 


(a)  3  Bro.  C.  C.  107. 
\b)  1  Bro.  C.  C.  884. 
(c)  Id. 375. 
Id)  3  Bing.  353. 


(e)  8Ve8.48. 

(/)  5  B.  &  Ad.  282. 

{g)  2B.  &C.  348. 


Jmdgment. 
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1BI7.  pfliicifl  had  been  made.  Sappoong  the  dda j  to  hare 
arisen  fitm  the  neglect  of  a  dnlr  qizafified  adiQJnwtiator, 
aldxMigii  SQcli  adonnbtzator  migiii  be  liaUe  to  tlioeefo 
wiMmk  he  i§  aoeoimttble,  it  br  oo  means  fidowe  that  the 
agent  will  be  liable  to  him. 

It  hae  been  eaid,  that  the  DefeodaBts  o«ght  to  haye 
paid  the  money  into  Court.  The  bill  was  filed  for  an 
injonction  to  i^stnin  them  fnm  paying  it  orer  to  Mn. 
FmdJay.  No  order  was  made  diverting  Messrs.  Bassett  to 
pa  J  the  money  into  Coort,  akhoogfa  the  Plaintifb  might 
hare  a^tplied  for  soch  an  ovder  if  they  had  been  so  ad« 
vised.  In  that  suit  there  was,  at  that  time*  no  pn^eriy 
constituted  personal  lepfesentatxre ;  and  it  is  imposn- 
ble  to  say,  that  a  party  is  chargeable  with  default  for 
not  haying  brought  money  into  Court  in  a  cause  so 
constituted. 

The  question  is,  what  are  the  liabilities  incurred  by 
the  London  house  in  consequence  of  the  undertakii^ 
they  had  come  under?  that  undertakii^  was  to  pay 
oyer  the  money  upon  demand  to  the  party  entitled,  and 
to  do  that  they  were  bound  to  have  the  money  ready. 
If  they  had  inyested  it  eyen  in  those  securities  which 
are  recognised  by  the  Court,  a  fidl  in  the  funds  would 
haye  been  no  answer  to  the  party  applying  for  the  full 
amount  of  the  remittance ;  and  it  does  not  appear  to 
me,  that  the  parties  in  the  cause  can  have  any  right 
greater  than  that  which  the  administratrix  hersdf  would 
haye  had  against  the  London  house.  In  a  case  like  the 
present,  where  there  was  no  administrator  of  the  intes- 
tate, and  no  hand  to  receiye  the  money  until  the  year 
1842,  I  think  the  Defendants,  Crawford  and  Colvin, 
cannot  be  held  liable  for  interest  upon  the  fund  trans- 
mitted to  them  and  lefl  in  their  hands. 
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HUGHES  V.  Wn^LIAMS.  Feb.  24ih. 

X  UBLICATION  in  this  case,  which  would  have  An  order  made 
passed  (m  the  6th  of  November,  had  been  enlarged  for  aUhoagh  ob^*^' 
a  further  time,  which  expired  on  the  7th  of  January,  ^y^,^^' 
On  that  day,  Lawrence,  one  of  the  Defendants,  served  parte  as  to  some 

of  the  parties  in 

the  Plaintiff  with  a  warrant  to  attend  the  Master,  for  the  cause,  can. 
the  purpose  of  obtaining  further  time,  by  again  en-  by  them  as  a 
larging  publication;  and  on  the  11th  of  January  the  ^^^^*"^u 
Master  enlarged  publication  until  the  20th  of  February,  one  Defendant 
The  other  Defendants  were  not  served  with  the  war-  notice  to  his  Co- 
rant,  but  were  on  the  18th  of  January  informed  of  the  talniSi  an^Vder 
order  made  by  the  Master  on  the  1 1th  of  January,  ^^  the  Mas- 

•'  ''      ter  to  enlarge 

The  other  Defendants  replied  that  they  were  not  bound  publication, 
by  the  order,  and  that  against  them  publication  had  enlarged  time 
passed.    Lawrence^ s  witnesses  were  aflerwards  examined,  ^f^dant°***^ 
and  were  cross-examined  by  the  Plaintiff.    Between  the  knowing  of  the 

_^       order,  set  down 

examination  and  the  cross-examination  the  other  De-  the  cause  for 
fendants  set  down  the  cause  for  hearing,  imder  the  cauMTwasor- 
General  Order  CXVL,  of  May,  1845,  and  served  the  ^!^^y'^  , 

'  •"  '  struck  out  of 

Plaintiff  with  the  subpoena  to  hear  judgment  the  registrar's 

book,  with 

costs  to  be  paid 

by  the  Defend- 

Mr.  Wood  and  Mr.  Shapter,  for  the  Plaintiff,  moved  ant  who  had 

'^  set  It  down. 

that  the  cause  might  be  ordered  to  be  struck  out  of  the 
B^strar's  book,  as  having  been  improperly  set  down 
before  publication  had  passed,  and  that  the  subpoena  to 
hear  judgment  issued  in  the  cause,  together  with  service 
thereof  respectively,  might  be  set  aside,  and  that  either 
the  Defendants  at  whose  instance  the  cause  had  been 
set  down,  or  the  Defendant  Lawrence^  might  pay  the 
costs  of  the  application.  They  did  not  dispute  that  the 
Master  had  no  jurisdiction  to  make  the  order  of  the 
11th  of  January,   Cair  v.  Applet/ard{a\  or  that  if  he 

(o)  2  Myl.  &  Cr.  476. 
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had  jurisdiction,  the  order  was  irregularly  obtained, 
owing  to  the  omission  to  serve  the  other  Defendants 
with  the  warrant:  Brydges  v.  Branfill{d).  The  order, 
however,  had  been  made,  and  under  that  order,  until  it 
was  set  aside,  the  Plaintiff  was  bound  to  act :  Chttck  v. 
Cremer  (i).  It  was  impossible  he  could  bring  the  cause 
to  a  hearing  with  a  partial  publication.  The  present 
motion,  therefore,  was  necessary. 


Mr.  Freelingy  for  the  Defendants  who  had  set  down 
the  cause. — These  Defendants  were  entitled  to  treat  the 
order  of  the  11th  of  January  as  a  nullity,  for  the  two 
reasons  which  had  been  mentioned — the  want  of  juris- 
diction, and  the  proceeding  ex  parte.  They  had  accord- 
ingly disregarded  what  had  been  done  before  the  Mas- 
ter in  their  absence,  and  had  set  down  the  cause,  not  as 
between  the  Plaintiff  and  all  the  Defendants,  but  only 
as  between  the  Plaintiff  and  themselves.  The  Plaintiff 
had  the  conduct  of  the  cause,  and  if  any  irregular  step 
was  taken  by  other  parties,  it  was  for  the  Plaintiff,  and 
not  for  Defendants,  to  apply  to  the  C!ourt  to  relieve 
himself  from  the  consequence  of  such  irregularities. 

Mr.  Chandlessy  for  the  Defendant  Lawrence,  submit- 
ted that  he  was  entitled  to  his  costs  of  the  motion ;  hb 
order  was  either  a  valid  order  or  a  nullity.  If  valid,  he 
ought  not  to  be  subjected  to  the  costs;  if  a  nullity, 
it  was  not  necessary  to  serve  him  with  the  notice  of 
motion. 


Judgment.       ViCE-ChANCELLOR  : — 

I  do  not  think  it  is  material  for  the  purpose  of  this 
motion  to  determine  whether  the  order  made  by  the 


(a)  9  Sim.  643. 


(b)  2PhU.  113. 
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Master,  on  the  1  ]  th  of  January,  was  or  was  not  re- 
gular, and  within  his  jurisdiction;  and  I  certainly 
cannot  enter  into  the  question,  whether  the  irregu- 
larity of  the  order  was  more  or  less  obvious.  Here 
is  an  order,  of  which,  on  the  18th  of  January,  these 
Defendimts  had  notice;  and  until  they  set  aside  that 
order,  they  must  respect  it.  The  solicitor  of  a 
party  in  a  cause  is  not  to  act  upon  his  own  opinion 
of  the  validity  of  an  order  made  by  any  judge  of  the 
Court 
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It  was  not  necessary  to  serve  the  Defendant  Lav>- 
rence  with  the  motion.  It  is  true  he  obtained  the 
order,  but  that  order  is  good  until  it  shall  be  set  aside ; 
and  the  Plaintiff  is  not  now  moving  to  set  it  aside,  but 
is  proceeding  upon  it  as  a  valid  order.  As  Lawrence 
is  unnecessarily  brought  here,  the  Plaintiff  must  pay 
his  costs.  I  make  the  order,  with  costs  (excepting  those 
of  Latorence),  to  be  paid  by  the  Defendants  who  set 
down  the  cause. 


Affirmed  by  the  Lord  Cbancblloii,  on  appeal,  26th  of  March, 
1847. 


LANDER  V.  INGERSOLL.  24iA  Feb.  s^ 

k  4th  March^ 

At  the  hearing  of  the  cause  the  bill  was  ordered  to  ^  Dcfendtnt 

be  dismissed  with  costs,  as  against  one  of  the  Defend-  Jg^^Jj  ^**™ 

ants,  such  costs  to  be  paid  by  the  next  friend  of  the  been  dismined 

with  costs,  to 
be  psid  by  the 
PLuntifr,  mnd  received  bj  the  Plaintiff  oat  of  the  estate  to  be  administered  in  the  caose,  is 
not  bound  to  serve  the  parties  interested  in  the  estate  with  a  warrant  to  attend  the  taxation, 
but  may  prooeed  with  the  taxation,  serving  the  Plaintiff  only  with  the  warrant. 
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IMT.  Plahrtii&  ixt  the  caorae,  wko  was  to  recover  diem  over, 
Ij^sm^  frran  the  esure.  Tbe  ctma  of  the  DrfriMknt,  who 
dioniaBedr  were  aceordmeiT  taxed,  warrmtH  to 
goch  taxadoa  having  been  s^^ed  oa  the  Pfaintii& 
ooIt.  Alter  the  Maacer  hod  made  hk  oertifieate  of 
the  amomit. 


Mr.  CoffijUy  for  the  Defrndanta  inteicgted  in  the 
estate,  mored  that  the  certilicate  might  be  taken  off 
the  file,  and  a  reference  directed  to  tbe  Master  to  re- 
tax  the  cijetd.  He  sobmiued  that  the  Defendants^  who 
were  entitled  to  foor-fifths  of  the  estate  <Might  to  have 
been  parties  to  the  taxation ;  and  that,  a^  the  j  were  not 
•enred  with  the  warrantar  the  certificate  waa  irr^nlar. 

Mr.  Koe  and  Mr.  Cainu,  contra. 


The  Vice-Chancellob,  after  conunnnicatii^  with 
the  Taxing  ^^lasters,  said,  that  be  understood  that  it  was 
nsoal  to  require  service  of  the  warranto  to  attend  tax- 
ation of  costs  on  the  parties  beneficiaDv  interested  in 
the  fond  bv  which  the  costs  were  to  be  borne;  but 
where  costs  were  ordered  to  be  paid  to  a  Defendant  by 
a  Plaintiff,  it  was  not  stricrfv  necessarv  that  the  De- 
fendant  should  serve  anv  party  other  than  the  Plaintiff 
He  would,  for  the  purpose  of  trying  the  present  mo- 
tion, assume  that  the  other  Defendants,  or  the  funds  in 
which  they  were  interested,  were  not  liable  to  pay  or 
bear  the  costs  which  had  been  taxed,  unless  they  had 
been  served  with  warrants  for  taxation,  and  that  if  these 
parties  should  think  proper  hereafter  to  challenge  the 
correctness  of  the  certificate,  they  would  not  be  bound 
by  it; — he  would  assume  this  to  be  so,  without  express* 
hig  any  opnion  upon  the  pcHUt ; — still  the  party  who 
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was,  under  the  decree  of  the  Court,  entitled  to  receive        1847. 
the  costs  from  the  Plaintiff,  had  nothing  to  do  with  the       Lander 
ultimate  liabilities  of  the  other  parties.    It  was  sufficient     ,     ^' 

^  ^  Ingersoll. 

for  him  to  serve  the  Plaintiff,  by  whom  he  was  to  be 
paid. 

Motion  refused,  with  costs. 


Judgment. 


J 


============  1847. 

23rrf,  24/A,  S^ 
25th  Feb.y 
6th  March* 

BATCHELOR  v.  MIDDLETON.  i848. 

QthFeb. 

OHN  BATCHELOR  the  elder,  the  mortgagor  of  in  1816,  the 
two  estates  at   Temple   Tysoe^   in    Warwickshire^ — the  undcfa  mort- 
first  originally  demised  by  a  mortcrage  deed  of  1798,  g*g«  created 

o  y  J  o  o  ^    some  years  bc- 

and  the  second  by  a  mortgage  deed  of  1799,  devised  fore,  entered 

.  T        1  .  1        "'^^o  possession 

his  estates  (subject  to  the  mortgages,  and  subject  also  of  the  mort- 
to  several   legacies  to  his   younger  children)   to   the  Md*in^l82rhe' 
Plaintiff,  his  eldest  son,  and  died  in  1813.     Other  in-  executed  a 

transfer  of  his 

cumbrances  and  charges  had  been  made  on  both  estates ;  mortgage  to 
but  it  will  be  suflScient  for  the  statement  of  the  principal  transferee 
point  in  this  case  to  say,  that,  at  the  death  of  the  mort-  ^^^^^^^^^  p^;. 
ficaffor,  John  Baskett  was  the  mortgagee  of  the  first'  (1798)  session,  and  in 

^^  ,  1       1  f   .      A       .,  \    1^28  executed 

estate,  under  a  mortgage-deed  made  in  Apnl,  1806,  and  a  transfer  of  his 
Samuel  Blencotve  of  the  second  (1799)  estate,  under  a  ^^?^ans-' 
mortgage  made  in  1802.     The  second  estate  was  also  ^^^f^*  who  then 

o^  entered  into 

subject  to  a  subsequent  mortgage  for  300/.  to  Daniel  possession. 

The  moitgagor 
iVarren*  was  not  a  partj 

to  either  trans- 

In  1816,  John  Baskett^  the  mortgagee,  entered  into  not,  from  the 
possession  of  the  first  (1798)  estate,  and  continued  in  ^"almort^gce 

entered  into 
possession,  received  any  acknowledgment  in  writing  of  his  equity  of  redemption.  In  1833, 
the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27,  s.  28)  was  passed,  and  barred  all  suits 
for  redemption  after  twenty  years*  possession  by  the  mortgagee,  and  no  acknowledgment 
in  the  meantime  of  the  rij(ht  of  redemption  given  to  the  mortgagor  or  his  agent,  in 
writing,  signed  by  the  mortgagee.  In  1845,  the  representative  of  the  mortgagor  filed  hii 
bill  for  redemption  against  the  representatives  of  the  second  transferee  : — heldf  that  the 
statute  operated  retrospectively,  by  taking  from  the  mortgagor  the  benefit  of  the  acknow- 
ledgment whidi  had  already  Iwen  made  of  the  mortgage  title  in  the  transfers  of  1827  and 
18^  ;  and  that  the  suit  (as  to  that  estate)  was  therefore  barred. 
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possession  down  to  the  3rd  of  June^  1826,  when 
782/.  4^.  Zd,y  the  amount  due  upon  that  security,  ac- 
cording to  an  account  then  prepared,  was  paid  to  John 
Bdskett  by  F.  F.  Finden,  to  whom  the  possession  was 
then  delivered.  By  indenture,  dated  the  24th  of  No- 
vember, 1827,  in  consideration  of  782/.  4^.  3d.  paid  by 
FindeUy  the  first  (1798)  estate  was  assigned  to  him  by 
John  Baskett,  "  subject  to  such  right  of  redemption  as 
was  or  might  be  subsisting  in  the  same  premises  by 
virtue  of  the  mortgage  of  April,  1806,  and  of  the  same 
indenture  of  November,  1827.  The  possession  of  the 
estate  was  delivered  to  Finden,  but  the  time  when  he 
entered  into  such  possession  did  not  appear;  the  bill 
alleged  that  it  was  contemporaneous  with  the  execution 
of  the  conveyance. 


Samuel  Blencowe,  the  mortgagee,  entered  into  pos- 
session of  the  second  (1799)  estate,  and  died  in  1814, 
and  thereupon  J,  J,  Blencowe,  his  executor,  entered 
into  possession.  In  consideration  of  140L  paid  to  fV. 
Warreny  the  executor  of  Daniel  WarreUy  by  Finden, 
W,  Warren,  by  a  deed  of  the  2l8t  of  October,  1825, 
assigned  his  interest  in  the  second  (1799)  estate,  and 
the  principal  sum  of  300/.,  and  165/.  then  stated  to  be 
due  as  interest  thereon,  to  Finden,  his  executors,  &c., 
for  his  and  their  own  use  and  benefit.  By  an  inden- 
ture dated  the  27th  of  April,  1826,  J.  J.  Blencowe  and 
the  Plaintiff  assigned  the  same  (second,  or  1799)  estate 
to  Finden,  his  executors,  &c.,  in  consideration  of  700/. 
principal  money,  and  194/.  interest  due  on  the  mort- 
gage paid  by  Finden  to  J.  J*  Blencowe,  at  the  request 
of  the  Plaintiff,  subject  to  the  equity  of  redemption  to 
which  the  premises  were  then  liable.  Possession  of  the 
second  (1799)  estate  was  thereupon  given  to  Finden. 

By  an  indenture  dated  the  11th  of  October,  1828, 
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made  in  pursuance  of  an  agreement  of  the  29th  of  May 
preceding,  between  Finden  of  the  one  part,  and  Thomas 
Middleton  of  the  other  part,  reciting  the  charges  on  the 
two  estates  from  1798  and  1799  downwards,  that  Fin- 
den  had  been  for  some  time  past  in  receipt  of  the  rents 
and  profits  of  the  said  several  mortgaged  premises,  (com- 
prising both  estates),  and  that,  upon  an  account  stated, 
there  appeared  to  be  due  to  him,  upon  or  by  virtue  of 
the  said  recited  mortgage  securities,  the  principal  sums 
of  782i  4*.  3(£.,  700/.,  and  300/.,  making  1782/.  4«.  SJ., 
together  with  240/.  10«.  Id.  for  interest,  amounting 
to  2022/:  14«.  \0d.  in  the  whole,  the  said  F.  F.  Finden, 
in  consideration  of  1850/.  paid  to  him  by  Thomas  Mid- 
dletaUf  assigned  to  the  said  Thomas  Middleton  the  said 
mortgage  debts  and  the  stud  several  mortgaged  premises, 
for  the  residue  of  the  respective  terms  of  years,  but  sub- 
ject to  such  right  or  equity  of  redemption  as  was  or 
might  be  subsisting  in  the  same  premises  respectively. 
Thomas  Middleton  thereupon  entered  into  possession  of 
both  estates,  and  continued  in  such  possession  until  his 
death.  Thomas  Middleton  died  in  February,  1829, 
haying  by  his  will  devised  and  bequeathed  his  monies 
and  securities  for  money  to  the  Defendants,  and  ap- 
pointed them  his  executors;  and  one  of  the  Defendants 
entered  into  possession  of  the  mortgaged  property  under 
the  will. 


1847. 

Batchblor 

V, 
MlDDLBTOW. 

Siatemeni. 


The  bill  was  filed  on  the  15th  of  August,  1845, 
against  the  Defendants,  the  representatives  of  Thomas 
Mtddtetoriy  the  purchaser,  only,  praying  a  declaration 
that  the  Defendants  were  not  entitled  to  stand  as  mort- 
gagees, under  the  assignment  by  Finden  to  Middleton, 
for  any  larger  amount  of  principal  money  than  the 
140/.,  expressed  in  the  indenture  of  the  21st  of  October, 
1825,  and  that  an  account  might  be  taken  of  the  prin- 
cipal and  interest  due  upon  the  several  mortgage  se- 
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19C.         evhiei.  aad  of  die  rents  aad  pcntn  vteawtd  by  Fmdem 

Uim^irtifw  ^^^  ymmtmifMii ; — dnty  if  ceccaeanr,  aa  ocenpttioo  lent 
mistt  be  aet  oprjo  tbe  preasiHs  — «ad  reic»  Bade  when 
the  rmU  ao4  yrrjh*  and  tbe  ytrAuot  of  tke  dmber  ex- 
tttAA  the  iDtcrfast  in  aircar: — tint  the  daoMge  to  the 
VbiouS  hrjtn  the  want  of  Rpizrs  m^fat  be  nBcertained 
and  deducted  firom  vfaat  Aaaid  ht  f  jiumI  due  fiom  the 
Plamtiff: — and  fi>r  FEsdemptkA  opon  pajment  of  the 


The  Defendants  br  their  answer  claimed  the  benefit 
fif  the  Statute  of  Limiutions,  3  &  4  WiU.  -I,  c.  27,  &  28, 
whkji  enacu,  ^  that  when  a  mortgagee  ehaU  hare  ob- 
tained the  poaeeaaon  or  receipt  of  the  profits  of  anj 
land,  or  the  receipt  of  any  rent  ocHnprised  in  his  mcMrt- 
gage,  the  mortgagor,  or  any  person  rfaiming  throij^ 
him,  shall  not  bring  a  suit  to  redeem  the  mortgage  bnt 
within  twenty  years  next  after  the  time  at  whidi  the 
mortgagee  obtained  soch  pooeeaaon  ar  receipt,  unlees 
in  the  meantime  an  acknowledgment  of  the  title  of  the 
mortgagor,  ch-  of  his  r^ht  of  redemption,  shall  have 
been  given  to  the  mortgagor,  cr  some  perscm  daiming 
his  estate,  or  to  the  agent  of  soch  mortgagix'  or  persoo, 
in  writing,  rigned  by  the  mortgagee  or  the  person 
claiming  through  him ;  and  in  such  case  no  suit  shall 
be  brought  but  within  twenty  years  next  after  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  ac- 
knowledgments if  more  than  one,  was  given." 


Arfmmemi.  At  the  hearing, — 


Ifl  a mdc bjtfae       ^Ir.  Bomilly  and  Mr.  Heathfuldy  for  the  Defendants, 
taon^p^to      objected  that  the  l^atees  of  John  Batehelor  the  elder, 


VMM^tf^^dlB    tf  1^^ 


;,  where  the  Defendant,  the  alleged  mortgagee,  cUims  an  abaolvte  title  by 
Tfatoe  of  the  Statete  of  limitatioas,  legatee!  wboae  legacies  are,  under  the  will,  of  the  mort- 
figor,  ditrfed  on  the  oMittgaged  premises,  are  neoeasary  parties. 


^ 
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whose  l^acies  were  charged  upon  the  estates  in  ques- 
tion, were  necessary  parties  to  the  suit  If  any  right 
of  redemption  existed,  the  legatees  were  interested  in 
the  estates,  and  would  be  entitled  to  redeem  ;  and  the 
Defendants,  who  denied  the  existence  of  the  equity  of 
redemption,  were  entitled  to  have  that  question  deter- 
mined in  a  suit,  by  which  all  parties  entitled  to  raise 
the  question  would  be  bound. 


1847. 

Batch  BLOR 

V, 
MiDDLETON. 

Argument. 


Mr.  Molt  and  Mr.  Bird^  for  the  Plaintiff,  submitted, 
that  the  necessity  of  making  the  legatees  parties  was 
obviated  by  a  statement  respecting  them  introduced 
into  the  bill  by  amendment  It  was  alleged  by  the 
bill,  and  not  denied  by  the  answer,  that  all  the  lega- 
tees survived  the  testator,  "  and  that  a  present  right 
to  receive  the  said  legacies  accrued  to  the  legatees 
respectively,  and  they  respectively  were  capable  of 
giving  discharges  for  or  releases  of  the  same  more  than 
twenty  years  before  the  filing  of  the  bill  in  this  cause ; 
and  that  no  part  of  the  principal  of  the  said  legacies,  or 
any  of  them,  nor  any  interest  thereon,  has  been  paid, 
nor  has  any  acknowledgment  of  the  right  thereto,  or  to 
any  part  thereof,  been  given  in  writing  by  the  Plaintiff 
or  his  agent,  to  the  swd  legatees  respectively,  or  any  of 
them,  or  their  or  any  of  their  agents  or  agent,  within 
twenty  years  next  before  the  filing  of  the  bill ;  and  that 
the  said  legacies  are  not,  nor  are  or  is  any  of  them,  or 
any  interest  in  respect  thereof,  now  chargeable  upon  or 
payable  out  of  said  mortgaged  premises  or  any  part 
thereofl** 


Mr.  RomiUyy  in  reply,  said,  that  the  allegation  was 
insufficient  ydthout  proof  that  all  the  legatees  were 
bound  by  the  lapse  of  time :  they  might  have  been  in- 
fants, or  beyond  sea,  or  under  some  incapacity  which 
would  prevent  the  time  from  running. 


80  CASES  IS  CHA5CERT. 

leC.  Tbe  cues  0F  Skipkard  r.  Lmintfye*a),  Hmrynmta 

UMmwjmm     were  miartioocd,  apm  ilie  c&ct  crf*  tibe  di«^ 
ofKo  the  eqmtj  of  redenqitioD. 


k 


The  Vice-Chasczxi/m  hdd.  that  the  kgslee?  were 


The  argnment  of  the  case  aftenrards  proceeded  upon 
the  midertakiiig  of  the  Plaintiff  to  remove  the  objection, 
bj  pajring  a  ram  of  nKHier  into  Cotut. 


^Ir.  Aift  and  Mr.  Bird^  for  the  Plaintiff 

The  deed  of  the  27th  of  April,  1826,  to  whidi  the 
Plaintiff  was  a  party,  constitutes  an  ex{He95  acknowledg- 
ment of  the  mortgage  by  both  Bltmccwe  and  Fimden,  the 
mortgagee  and  the  transferree,  within  twenty  years  next 
before  the  bill  was  filed.  There  u  no  question,  there- 
fore, of  the  title  of  the  Plaintiff  to  redeem  the  prenuses 
[the  second  or  1799  estate]  comprised  in  that  asdgn- 
ment.  The  defence  founded  upon  the  statute,  if  it  has 
any  application,  can  only  apply  to  the  premises  [the  first 
or  1798  estate]  comprised  in  Basketfs  mortgage  of  1806. 
But  these  premises  were  assigned  by  Baskett  to  Fmden 
by  the  deed  of  the  24th  of  XoTember,  1827,  subject  to 
the  equity  of  redemption.  The  effect  of  that  deed  was 
to  prevent  the  possession  by  the  mortgagee  from  becom- 
ing adverse  for  twenty  years, — ^that  is,  until  November, 
1847.     The  statute  would  not  be  construed  to  have  a 

(a)  8  Vcs.  26-  (c)  12  Sim.  472. 

\h)  6  Madd.  326.  {d)  5  Hai«,  39. 
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retrospective  operation.  The  law,  before  the  statute, 
gave  the  mortgagor  the  benefit  of  an  acknowledgment 
of  the  existence  of  the  mortgage,  whether  made  to  him- 
self or  to  any  other  person — ^in  other  words,  in  trying  a 
fact,  mortgage  or  no  mortgage — the  Court  received  evi- 
dence of  any  clear  admission  by  the  mortgagee  that  he 
was  not  entitled  to  the  absolute  interest,  although  that 
admission  might  not  be  addressed  to  the  mortgagor. 
The  statute  of  1833  enacts,  that  such  admissions  are  no 
longer  to  be  received,  unless  the  acknowledgment  be 
^ven  to  the  mortgagor  or  his  agent.  But  this  will  not 
be  construed  to  exclude  the  legal  effect  of  acknowledg- 
ments which  had  been  made  when  the  act  was  passed, 
and  were  then  attended  with  a  certain  legal  effect,  and 
had  conferred  a  certain  legal  right  In  the  year  1833, 
when  the  statute  passed,  the  Plaintiff  had,  by  the  then 
existing  law,  a  right  to  redeem  the  estate  which  would 
continue  until  the  year  1847.  Can  it  be  supposed  that 
the  Legislature  intended  to  take  away  eleven  years  of 
this  period,  and  conclude  the  Plaintiff  absolutely  in  the 
year  1836,  when  the  twenty  years,  reckoning  from  the 
entry  of  Basketty  would  expire  ?  Or,  which  would  be 
another  mode  of  shewing  the  injustice  of  such  a  con- 
struction, suppose  the  first  mortgagee  had  entered  in 
1812,  and  several  subsequent  transfers  of  the  mortgage 
had  been  made,  always  recognising  the  existence  of  the 
equity  of  redemption,  the  mortgagor  not  being  a  party; 
suppose,  also,  that  the  last  of  such  acknowledgments  had 
been  made  in  1832;  this  would  give  the  mortgagor 
until  1852  to  redeem.  In  the  year  1833  the  act  passed; 
would  the  Court  so  construe  the  act  as  to  make  it  con- 
vert immediately  the  estate  of  the  last  transferree  of  the 
mortgage  into  an  absolute  interest  ? 


1847. 

Batchblor 

V. 
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[The  Vice-Chakcellor  called  the  attention  of  coun- 
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sel  to  the  case  of  Tawler  v.  Chattertan  (a),  in  which 
a  party  had,  in  February,  1828,  received  an  oral  pro- 
mise by  a  debtor  to  pay  a  debt.  Lord  TenterdeiCs  Act 
(9  Geo.  4,  c.  14)  passed  on  the  9th  of  May,  1828,  and 
came  into  operation  on  the  1st  of  January,  1829.  The 
action  was  brought  in  Hilary  Term,  1829,  when  it  was 
held,  that,  the  promise  not  being  in  writing,  the  debt 
which  had  accrued  more  than  six  years  before  was  barred 
by  the  statute.] 


The  Court  would  not,  unless  it  was  ineyitable,  come 
to  a  conclusion  upon  the  effect  of  the  statute  which 
would  lead  to  consequences  so  palpably  unjust  It  was 
not  absolutely  necessary  to  adopt  that  conclusion,  for 
the  word  "mortgagee"  did  not  of  necessity  include 
"  transferree ; "  the  statute  might,  therefore,  well  be 
held  not  to  apply  to  a  case  in  which  the  transferree  of 
the  mortgagee  had  obtained  and  held  possession  for 
twenty  years;  or,  if  the  statute  applied  to  that  case, 
then  the  transferree  might  be  regarded  as  a  new  mort- 
gagee, and  the  time  of  his  entry  into  possession  might 
be  considered  as  the  time  from  which  the  statute  was  to 
nuL  Thus,  the  entry  of  Finden  into  possession  in  1827 
would  give  the  Plaintiff  until  the  year  1847  to  redeem. 
This  construction  would  satisfy  the  words  of  the  act 
The  year  1827  was,  in  fact,  the  time  at  which  Finden^ 
the  mortgagee,  obtained  such  possession. 

Mr.  Romilhf  and  Mr.  Heath/ield,  for  the  Defendants* 

The  oases  of  Lucas  y.  Dennison  (6),  and  Trulock  v. 
Robey  (c),  were  cited. 


(a)  6  Bing.  268.  {b)  13  Sim.  684. 

(c)  12  Sim.  402. 


k 
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The  Vice-Chancellor: — 

In  this  case  the  bill  is  filed  by  the  mortgngor  to 
redeem  two  different  estates.  In  respect  of  that  which 
I  will  call  the  first  estate,  it  is  objected  by  the  De- 
fendants, that  more  than  twenty  years  having  elapsed 
since  the  mortgagee,  or  those  under  whom  he  claims, 
have  been  in  possession  without  acknowledgment  of 
the  mortgagor's  title,  the  property  is  not  redeemable. 
With  respect  to  the  second,  the  right  to  redeem  is  ad- 
mitted ;  but  it  is  said,  on  the  part  of  the  Plaintiff,  that 
inasmuch  as  one  mortgage  on  that  property  of  300/.  was 
bought  by  a  mortgagee,  whom  I  will  presently  mention, 
for  140/.,  the  property  is  now  redeemable  on  payment 
of  that  140t  instead  of  the  300/.  A  further  claim  is 
made  also  in  respect  of  dilapidations,  which,  it  is  admitted, 
must  be  matter  for  inquiry. 
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I  will  first  state  the  conclusion  to  which  I  have  come 
with  regard  to  the  operation  of  the  Statute  of  Limita- 
tions on  the  first  estate.  Assuming  that  the  statute  does, 
in  some  cases,  deprive  the  mortgagor  of  his  right  to  re- 
deem, where  it  does  not  appear  that,  in  justice,  there  is 
any  necessity  for  such  a  provision ;  it  must  be  observed, 
that  the  statute  did  not,  in  this  case,  immediately,  nor 
until  after  a  considerable  lapse  of  time,  deprive  the 
Plaintiff  of  his  equity  of  redemption.  The  mortgagor 
had  nearly  three  years  to  insist  upon  his  right  to  re- 
deem, after  the  statute  had  passed.  The  statute  passed 
in  July,  1833,  and  it  was  not  till  1836  that  the  twenty 
years  expired ;  therefore,  at  all  events,  there  were  three 
years  in  which  the  mortgagor  might  have  redeemed  the 
estate  after  the  passing  of  the  act.  Why,  however,  the 
mortgagee  should  not  be  allowed  to  make  an  admission 
(in  writing  signed  by  himself)  of  his  mortgage-title  to 
a  third  person,  of  which  the  mortgagor  may  have  the 
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benefit^  I  do  not  know ;  but  the  statute  requires  that 
the  admission  should  be  made  to  the  mortgagor  himself^ 
and  by  that  I  am  bound. 

N0W9  it  appear8  to  me^  and  the  conclusion  to  which 
I  have  come  in  this  case  is^  that  the  statute  applies 
to  and  includes  the  case  of  a  mortgagee  in  possession  at 
the  time  when  the  act  passed.     I  referred  to  some  sec- 
tions at  the  time  of  the  argument  which  appeared  to  me 
to  shew  that  this  must  be  the  case.     The  20th  section 
appears  to  put  this  beyond  dispute^  for  that  section 
contemplates,   among  other  cases,   a  case   where   the 
twenty  years  had  actually  run  when  the  statate  passed, 
and  in  some  of  those  cases  the  right  to  redeem  is  saved. 
In  this  case>  it  appears  that  Baskett  took  possession 
of  the   first   estate  in  1816.     He   was  a  mortgagee 
within  the  act,  and  the  Defendant,  who  is  in  the  situa- 
tion of  a  purchaser  of  that  mortgage,  is  entitled  to  the 
same  benefit.     I  think  the  right  to  redeem  was  barred 
when  the  bill  was  filed,  unless  there  had  been  an  ac^ 
knowledgment  such  as  the  act  requires.     It  appears  to 
me,  that  there  had  been  no  such  acknowledgment ;  and, 
therefore,  as  regards  the  first  estate,  that  it  is  not  now 
redeemable.     It  is  impossible  to  hold,  that  this  case  is 
not  within  the  statute,  for  the  Plaintiff's  interest  is  an 
equity  of  redemption,  which  is  the  very  interest  the 
statute  bars. 


The  second  property  is  admitted  to  be  redeemable. 
The  question  is  as  to  the  140/.  On  the  21st  of  Oc- 
tober, 1825,  a  mortgage  for  300/.  was  assigned  by 
Warren  to  Finden,  who  gave  only  140/.  for  it.  The 
allegation  in  the  bill  is,  that  Finden  at  that  time  was 
acting  as  solicitor  as  well  for  the  Plaintiff  as  for  fFar- 
reuy  and  Warren  having  agreed  with  the  Plaintiff  to 
accept  payment  of  the   140/.  in  full  discharge  of  all 
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principal  and  interest  monies,  owing  upon  the  security, 
and  the  Plaintiff  being  in  want  of  money  for  that  pur- 
pose, Finden  advanced  to  the  Plaintiff  140/.,  by  paying 
the  same  to  Warren  on  the  Plaintiff's  account,  and 
thereupon  the  assignment  of  the  2l8t  of  October,  1825, 
was  made  to  Findeny  as  trustee  for  the  Plaintiff.  The 
bill  alleges  that  an  actual  agreement  was  come  to  be- 
tween the  Plaintiff  and  Warren^ — Finden  having  acted 
as  his  friend  and  solicitor,  in  lending  the  money,  and 
having  become  his  trustee  in  carrying  out  the  trans- 
action. This  is  the  case  on  the  pleadings,  but  the  case 
relied  on  at  the  bar  was  not  founded  upon  any  proof  of 
Finden  being  a  trustee.  It  was  argued,  that  Finden 
being  at  that  time  the  solicitor  of  the  mortgagor,  was 
not  in  a  condition  to  buy  up  the  mortgage  at  a  reduced 
price  for  his  own  profit.  The  two  cases  might  possibly 
lead  to  the  same  result,  but  different  defences  might  be 
made  to  them;  and  the  cases  are  obviously  different. 
[His  Honor  then  stated  the  evidence  as  to  the  alleged 
contract,  remarking  that  Finden  had  not  been  examined 
to  prove  the  transaction,  and  concluded  by  giving  the 
Plaintiff  the  option  of  taking  an  inquiry  before  the 
Master,  whether  it  was  agreed  between  the  Plaintiff 
and  Warren  that  the  Plaintiff  should  pay  140/.  in  full, 
for  principal,  interest,  and  costs,  on  the  security  of  the 
two  indentures  of  May,  1809,  and  October,  1810;  and 
whether  it  was  agreed  between  the  Plaintiff  and  Finden 
that  Finden  should  be  a  trustee  of  the  indenture  of  Oc- 
tober, 1825,  for  the  Plaintiff.] 
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As  to  the  dilapidations,  I  have  looked  into  the  forms 
of  the  Decrees,  and  I  cannot  find  any  distinct  form  on 
that  subject.  It  appears  to  me,  that  the  only  inquiry 
can  be,  whether  the  mortgagee,  to  the  damage  and  in- 
jury of  the  Plaintiff,  allowed  the  buildings  to  fall  down. 
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There  must  be  liberty  to  state  special  drcumstances  as 
to  both  iDquiries. 


The  undertaking  with  regard  to  the  payment  into 
Court  was  not  fulfilled,  and  the  cause  was  ordered  to 
stand  over,  with  liberty  to  amend  by  adding  parties. 
The  legatees  were  made  parties  by  amendment,  and 
disclaimed.  The  cause  was  again  set  down  for  hearing, 
and  the  Decree  pronounced  on  the  former  hearing  was 
taken  without  re-arguing  the  case. 


Mr.  Torriano  appeared  for  the  legatees. 


A  plaintiff, 
ffning  in  fonni 
panperis, 
brought  his  bill 
to  redeem  two 
estates,  but  was 
held  to  be  en- 
titled  to  redeem 
one  estate  onlj, 
and  the  mort- 
gagee  was  al. 
lowed  to  add 
his  costs  of  the 
sait,  in  respect 
of  both  estates, 
to  the  principal 
and  interest 
dae  to  him  on 
the  security  of 
the  redeemable 
estate. 


The  Plaintiff  sued  in  form&  pauperis ;  and  the  Decree 
gave  him  leave  to  redeem  the  second  estate,  on  pay- 
ment of  the  principal,  interest,  and  costs. 

Mr.  Rolt  submitted,  that  the  costs  of  so  much  of  the 
bill  as  related  to  the  first  estate,  with  respect  to  which 
relief  was  refused,  ought  not  to  be  added  to  the  costs 
of  the  redemption  of  the  second  estate.  The  second 
estate  should  not  be  charged  with  more  than  its  own 
burden. 

The  Vice-Chancellor  said,  that  the  costs  of  the 
suit,  as  to  both  properties,  must  be  added  to  the  prin- 
cipal and  interest  due  upon  the  redeemable  estate,  to  be 
ptdd  by  the  Plaintiff  in  case  of  redemption. 
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lOM,  IIM, 
MOSLEY  r.  BAKER.  17M,  6^  mh 

YYy  February. 

1  HE   suit  was  brought  to  redeem  certain  premises  The  Plaintiff 
situated  at  Hoxton,  which  under  a  deed  of  the  1 1th  of  ^er  of,  and 
April,  1845,  had  been  conveyed  to  the  Defendants,  the  f^^J^^^J'^.f^  ^ 
trustees  of  the  Equitable  Provident  Association   and  half  shares  in 

,  a  building 

Savings  Funa  society,  con- 

stituted under 
the  statute 

The  Equitable  Provident  Association  was  established  ^  ^J  Will.  4, 

^  ^  c.  32,  and  the 

in  September,  1844,  under  the  act  for  the  regulation  of  society  ad- 
benefit  building  societies  (a).     The  objects  of  the  asso-  of  750/.  in  re- 
ciation  were  by  the  prospectus  thus  described  : — first,  'J^^l^^  ^^^^^  ^ 
to  raise  a  fund  to  lend  to  the  members  such  sums  as  conveyance  of 

certain  pro- 

they  may  from  time  to  time  require,  to  enable  them  to  perty  to  the 
purchase  freehold  or  leasehold  property;  to  buy  land  society  by  way 
for  building  purposes ;  and  to  assist  them  to  complete  ^^^^ordin'/to 
unfinished  houses,   or  to   erect  others.     Secondly,   to  the  rules  of  the 

m     ^  11  1     •  society,  10*. 

afford  persons  who  do  not  desire  to  purchase  property  per  mouth  sub- 

J  /».ii«  ,  a/»  i_  scription,  and 

a  secure  and  profitable  investment  lor  such  sums  as  4,.  ^r  month 
they  may  think  proper  to  deposit,  by  monthly  payments  ademption 
of  lOs.;  all  monies  thus  received  being  lent  out  to  other  payable  on  each 
members,  on  the  security  of  the  property  purchased  by  sum  of  120/. 
them.     Thirdly,  to  enable  persons  who  have  obtained  g^VJlJI^ed'for^ 
advances,  by  way  of  mortgage  upon  their  property,  to  ^^  non-pur- 
pay  off*  such  incumbrances,  and  to  liquidate  the  debt  hers.    On  a 

«  ...  1  <  I  bill  airainst  the 

to  the  association  by  easy  monthly  payments,  so  that  at  tmst^s  for 
the  termination  of  the  association  such  members  will  ^*^?T^»V°?'^ 

tieldf  tbat, 

find  themselves  relieved  from  a  heavy  debt,  during  the  «pon  the  terms 
existence  of  which,  while  owing  to  a  private  individual,  gage. deed  and 
they  were  in  constant  dread  of  a  foreclosure  of  the  [ociety!'the  ^  * 

Plaintiff  was 
entitled  to  re- 
deem only  upon  payment  of  all  the  future  subscriptions  on  his  shares  until  the  dissolution  of 
the  society, — the  probable  duration  of  the  society  to  be  ascertained  by  calculation,  and  the 
future  payments  to  be  treated  as  if  immediately  due. 

(a)  Stat.  6  &  7  Will.  4,  c.  32. 
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mortgage,  and  a  forced  sale  of  their  property, — a  pro- 
ceeding wliich  cannot  take  place  while  the  money  is 
owing  to  this  association,  so  long  as  the  members  are  not 
in  arrear  with  their  payments  six  consecutive  months. 

The  first  thirty-five  articles  of  the  society  regulated 
the  appointment  and  duties  of  the  ofiBcers.  37.  Every 
member  to  pay  his  or  her  subscription  of  10^.  per  share 
per  month,  commencing  at  the  first  monthly  meeting 
in  October,  1844,  and  all  fines  which  may  become  due 
from  him,  until  the  objects  of  the  association  shall  be 
fully  accomplished.  Any  member  (not  having  exe- 
cuted a  mortgage  to  the  association  as  after  mentioned) 
neglecting  the  payment  of  his  subscriptions  until  the 
fines  thereby  incurred  shall  equal  the  monies  advanced 
by  him  or  her,  exclusive  of  the  entrance  fees,  to  cease 
to  be  a  member  of  the  association,  and  forfeit  all  his 
interest  therein.  40.  Persons  admitted  after  the  third 
monthly  meeting  to  pay  the  monthly  subscriptions  from 
the  commencement  of  the  association,  together  with 
such  further  sum  as  the  directors,  from  a  calculation  of 
profits,  shall  deem  reasonable. 


**  42,  That  at  every  general  meeting  for  advancing 
to  shareholders  the  amount  of  their  shares,  the  directors 
shall  offer  for  general  competition  one  share  or  sum  of 
120/.,  at  such  premium  as  they  may  determine,  and  the 
member  who  offers  the  greatest  premium  beyond  the 
sum  so  fixed,  shall  be  declared  entitled  to  the  advance, 
and  shall  be  at  liberty  to  take  such  number  of  addi- 
tional shares  as  the  chairman  of  the  directors  may  de- 
termine, at  the  same  rate,  provided  he  immediately 
declares  his  intention  so  to  do,  and  provided  the  sum 
to  be  advanced  upon  such  shares  shall  be  within  the 
amount  which  the  directors  shall  declare  they  have  to 
dispose  of  at  such  meeting.     The  directors  shall  have 
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power  to  sell  an  additional  quarter,  half,  or  three-quarter 
share  at  the  same  premium  as  the  last  purchase,  if  re- 
quired, and  such  sale  shall  take  place  about  half-past 
eight  o'clock  in  the  evening." 

'^  44.  That  every  member  who  purchases  a  share 
shall  be  bound  to  provide  a  good  and  sufficient  mort- 
gage of  real  property  within  three  months  from  the  date 
of  the  meeting  at  which  such  shares  shall  have  been  so 
purchased ;  and  in  default  of  his  doing  so,  the  shares  so 
purchased  by  him  shall  be  again  put  up  to  sale  at  the 
first  monthly  meeting  next  after  the  expiration  of  the 
said  three  months,  and  he  shall  be  liable  to  any  loss 
consequent  upon  such  re-sale,  and  in  addition  thereto 
he  shall  pay  to  the  association  a  fine  of  one  guinea  for 
every  share  so  purchased  by  him,  and  again  put  up  for 
sale.  Provided,  nevertheless,  that  the  directors  may 
extend  such  period  for  an  additional  term  of  three 
months,  upon  the  member  paying  interest  at  5L  per 
cent,  for  the  accommodation,  on  the  net  sum  he  is 
actually  to  receive  after  deducting  premiums  only." 


1848. 


StaitmmUJ 


*^  48.  That  when  any  member  shall  be  entitled  to 
receive  the  amount  of  the  value  of  his  or  her  share  or 
shares,  pursuant  to  Kule  42,  he  or  she  shall  give  notice 
to  the  manager  of  the  nature  and  situation  of  the  pro- 
perty intended  to  be  oflfered  as  security  for  the  futiu^ 
payments  in  respect  of  such  share  or  shares,  and  deposit 
with  him,  for  the  surveyor,  the  fee  specified  in  these 
rules  for  making  such  survey ;  and  the  manager  shall 
forthwith  transmit  such  notice  to  the  surveyor,  and 
each  of  the  directors  respectively,  and  the  surveyor 
shaU,  within  seven  days  after  the  receipt  thereof^  ex- 
amine the  premises  mentioned  in  such  notice,  and  make 
his  report  in  writing  to  the  directors." 


90 


CASES  IN  CHANCERY. 


1848. 


Statement, 


^^  50.  That  when  the  directors  are  satisfied  that  the 
property  so  offered  is  a  sufficient  security  to  the  asso- 
ciation, they  shall  pay,  or  order  to  be  paid  to  such 
member,  the  sum  or  sums  of  money  which  he  or  she 
shall  be  entitled  to  receive,  on  such  member  executing  a 
mortgage  of  such  property,  as  the  solicitor  to  the  asso- 
ciation shall  require,  and  depositing  the  same,  and  all 
other  necessary  title-deeds  relating  thereto,  with  the 
trustees  as  a  security  to  the  association  for  so  much 
money  as  shall  be  therein  expressed  to  be  secured.'' 


"  58.  That  in  the  mortgage,  the  usual  covenants  for 
insurance  shall  be  inserted,  it  shall  be  specified  that  in 
case  the  said  member  shall  at  any  time  thereafter  fail, 
neglect,  or  refuse,  for  six  monthly  nights,  to  pay  all  or 
any  of  his  or  her  subscriptions,  payments,  and  redemp- 
tion-money, or  to  observe  and  perform  all  or  any  of  the 
regulations  on  his  or  her  part  respectively  to  be  paid, 
observed,  and  performed,  then  the  trustees  for  the  time 
being  shall  appoint  a  person  or  persons  to  collect  the 
rents  and  profits  of  the  premises  therein  mentioned; 
but  should  the  same  be  insufficient  to  satisfy  the  pur- 
pose aforesaid,  then  the  said  trustees  shall,  without  the 
concurrence  or  consent  of  such  member,  absolutely  sell 
and  dispose  of  all  or  any  part  of  the  said  premises, 
either  by  public  auction  or  private  contract,  for  the 
most  money  that  can  be  had  or  gotten  for  the  same, 
and  shall  receive  the  purchase-money  arising  therefrom; 
and  at  such  public  sale  the  trustees,  or  one  of  them,  or 
some  other  person  to  be  appointed  by  them,  or  him,  in 
writing,  shall  be  allowed  to  buy  in  the  premises  on  be- 
half of  the  association,  and  to  re-sell  the  same  without 
being  answerable  for  any  loss  to  be  occasioned  by  such 
re-sale,  but  that  if  any  loss  should  be  occasioned  by 
such  re-sale,  it  shall  be  borne  by  the  mortgagor ;  and 
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out  of  the  money  to  arise  from  such  collection  of  rents 
and  profits,  or  such  sale  as  aforesaid,  the  trustees  for  the 
time  being  shall,  in  the  first  place,  discharge  all  costs, 
cliarges,  and  expenses  which  may  be  incurred  on  ac- 
count of  such  collection  of  rents,  or  sale  or  sales,  or  in 
anywise  relating  to  the  trusts  therein  contained;  and, 
in  the  next  place,  shall  retain  and  reimburse  themselves 
and  the  said  association,  all  such  principal  subscriptions, 
and  other  payments  as  shall  be  then  due,  owing,  and 
payable  by  such  member,  under  and  by  virtue  of  these 
rules  and  the  mortgf^e ;  and  the  monies  so  retained  for 
the  said  association  shall  be  immediately  placed  at  the 
bankers,  to  the  account  and  for  the  use  and  benefit  of 
this  association ;  and  they  shall  pay  the  surplus  (if  any) 
arising  from  such  sale  or  collection  of  rents,  to  the  said 
member,  or  to  such  other  person  or  persons  as  he  or  she 
shall,  by  writing  under  his  or  her  hand,  direct  or  ap- 
pcmit  to  receive  the  same.  That  in  case  any  mortgagor 
shall  be  himself  the  actual  occupier  of  any  premises 
mortgaged  to  this  association,  then  and  in  such  case  the 
mortgage  deed  shall  contain  a  stipulation  that  he  shall 
become  tenant  to  the  trustees,  at  a  rent  which  shall  be 
sufficient  to  cover  the  amount  of  his  yearly  payment ; 
and  the  trustees  shall  have  power  of  distress,  as  in 
cases  of  landlord  and  tenant ;  and  with  the  money  to  be 
produced  by  such  collection  of  rent,  issues,  and  profits 
on  such  sale,  the  trustees  for  the  time  being  shall,  in 
the  first  place,  discharge  all  costs  and  expenses  which 
may  be  incurred  on  account  of  such  collection  of  rents, 
or  sale  or  sales,  or  in  anywise  relating  to  the  same. 
And  in  the  said  mortgage  it  shall  be  declared,  that  the 
receipt  or  receipts  of  the  trustees  for  the  lime  being, 
acting  under  that  deed,  shall  be  a  sufficient  discharge 
and  discharges  to  all  tenants  and  purchasers  paying  any 
money  to  such  trustees,  without  being  accountable  for 
the  misapplication  or  non-application  thereof;  and  that 
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the  purchaser  or  purchasers  shall  not  be  required,  or 
under  the  necessity  of  inquiring  into  the  propriety  of 
such  sale  or  sales,  or  whether  any  such  default  or  de- 
ficiency shall  have  taken  place." 

'^  59.  That  any  member  having  purchased  a  share  or 
shares  shall  pay  the  sum  of  4«.  as  and  towards  the  re- 
demption thereof  for  each  and  every  share,  and  in  pro- 
portion for  every  fractional  part  of  a  share,  he  or  she 
may  hold  at  the  then  next  general  meeting  of  the  asso- 
ciation after  receipt  thereof,  and  shall  continue  paying 
the  same  during  the  continuance  of  the  association,  at 
every  succeeding  meeting,  with  and  in  addition  to  the 
monthly  subscriptions ;  and  such  member  shall  be  liable 
to  the  payment  of  one  half  of  the  fines  for  the  non- 
payment of  his  or  her  redemption  money,  per  share,  at 
the  periods  above  specified,  as  he  or  she  would  be  liable 
to  according  to  Rule  37,  for  non-payment  of  his  or  her 
regular  subscriptions." 


'^  62.  That  if  any  member  of  this  association  shall  be 
desirous  of  paying  off  and  redeeming  any  security  or  secu- 
rities which  he  or  she  shall  have  given  to  this  association, 
and  shall  give  notice  of  such  his  or  her  desire  to  the 
manager,  the  directors  shall  allow  such  member  the 
profits  of  his  share  or  shares  made  up  to  such  time,  and 
shall  make  a  deduction  of  such  profits,  and  of  the  amount 
of  subscriptions  paid  in  by  such  member,  from  the  full 
amount  expressed  to  be  secured  in  and  by  the  mortgage; 
and  the  directors  are  hereby  authorised  and  empowered 
to  receive  the  balance,  either  in  one  payment,  or  by  such 
instalments  as  the  directors  and  the  member  shall  agree 
upon ;  and  on  payment  of  the  balance,  together  with  all 
fines  due  in  respect  of  such  share  or  shares,  the  directors 
shall  authorise  the  trustees  to  deliver  all  deeds  and  other 
documents  in  their  custody,  relating  to  the  mortgage  so 
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redeemed^  to  the  member ;  and  at  his  or  her  cost  indorse 
a  receipt  or  acknowledgment  of  payment  on  such  mort- 
gage, according  to  6  &  7  Will.  4,  c.  32." 

**  65.  That  any  person  who  shall  be  desirous  of  with- 
drawing from  this  association  any  share  or  shares  which 
shall  not  have  been  purchased  according  to  Rule  42,  shall 
be  aUowed  to  do  so  on  giving  one  month's  previous  notice 
in  writing  of  such  his  or  her  intention  to  the  manager  at 
any  general  meeting  of  the  association,  and  the  money 
subscribed  in  respect  of  such  share  or  shares  shall  be  re- 
paid to  such  member,  subject  only  to  the  forfeitures  next 
hereafter  mentioned;  that  is  to  say,  if  application  to 
withdraw  shall  be  made  within  the  first  year  from  the 
first  meeting  thereof,  a  forfeiture  of  one  guinea  per  share, 
in  addition  to  the  entrance  fee;  if  within  the  second  year 
from  the  said  first  meeting,  a  forfeiture  of  lOs.  6d.  per 
share,  in  addition  to  the  entrance  fee ;  that  if  the  appli- 
cation to  withdraw  be  made  within  the  third  or  fourth 
year  from  the  holding  of  the  said  first  meeting,  he  shall 
take  out  the  net  amount  of  subscriptions  paid,  exclusive 
of  entrance  fee  only ;  that  if  the  application  to  withdraw 
any  such  share  or  shares  shall  be  made  within  the  fifth, 
or  any  subsequent  year  from  the  holding  of  such  first 
meeting,  the  directors  are  hereby  empowered  to  allow 
the  members  so  desirous  of  withdrawing,  out  of  the  pro- 
fits which  the  association  shall  have  realised,  such  bonus 
for  the  withdrawal  of  each  share  as  they  shall  from  time 
to  time  determine." 


1848. 


Statement. 


"  103.  That  when  the  amount  or  value  of  120L  shall 
have  been  realised  for  each  share,  aft;er  all  expenses  and 
liabilities  of  this  association  have  been  fully  paid  and 
satisfied,  the  accounts  shall  be  finally  audited,  printed, 
and  sent  to  each  member,  in  manner  hereinbefore  men- 
tioned^  and  this  association  shall  terminate,  and  the  trus- 
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tees  shall,  upon  the  authority  in  writing  of  the  directors, 
signed  by  the  chairman  and  attested  by  the  manager, 
deliver  up  to  each  member,  or  his  or  her  legal  represen- 
tatives, the  title  deeds  and  other  documents  which  shall 
have  been  deposited  with  them  by  such  member,  as  a 
security  to  this  association,  and  shall  and  will,  at  his, 
her,  or  their  request  and  expense,  indorse  on  his  or  her 
mortgage  and  security  a  receipt  for  all  the  monies  in- 
tended to  be  secured  thereby,  pursuant  to  the  6  &  7 
WiU.  4,  c.  32,  s.  5." 


The  Plaintiff,  in  1845,  with  the  view  of  obtaining  an 
advance  of  money  to  erect  some  houses  on  the  land  at 
Hoxtofiy  became  a  member  of,  and  subscribed  for  twelve 
and  a  half  shares  in  the  association,  by  becoming  a  pur- 
chaser of  that  number  of  shares  in  the  manner  prescribed 
by  the  42nd  article,  and  the  premises  at  Haxton  and  in 
the  Edgeware  Road  were  accepted  by  the  association  as 
a  mortgage,  in  conformity  with  the  44th  article. 

The  mortgage-deed,  dated  the  11th  of  April,  1845, 
recited  the  title  of  the  Plaintiff  to  the  premises,  the  in- 
stitution of  the  association,  and  that  the  shares,  on  being 
realised,  would  amount  to  120/.  each. ;  that  the  Plaintiff 
had  become  entitled  to  twelve  and  a  half  shares,  and 
was,  according  to  the  rules  of  the  association,  entitled  to 
receive  out  of  the  funds  thereof  750Z.,  in  respect  of  the 
said  shares ;  and  that,  for  securing  the  due  and  regular 
payments  of  the  subscriptions,  redemption  fee,  and  other 
monies  which  should  become  payable  by  the  Plaintiff, 
in  respect  of  his  shares,  it  had  been  agreed  that  the  said 
premises  should  be  assigned  and  demised  to  the  Defend- 
ants, the  trustees  of  the  association,  upon  the  trusts 
thereinafler  declared ;  and  in  consideration  of  the  sum 
of  750/.,  the  parties  thereto  of  the  first  and  second  part 
assigned  and  transferred  the  messuages  and  premises  to 
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the  trustees  of  the  association  for  the  residue  of  the  terms 
therein  mentioned,  upon  trust,  if  the  Plaintiff,  his  heirs, 
executors,  &c.,  should  from  time  to  time  duly  pay,  observe, 
and  perform  all  the  subscriptions,  payments,  redemption- 
money,  and  regulations,  on  his  and  their  part  to  be  paid, 
observed,  and  performed,  according  to  the  articles  of 
the  association,  in  respect  of  the  said  twelve  and  a  half 
shares,  to  permit  the  Plaintiff,  his  heirs,  executors,  &c., 
to  hold  and  enjoy  the  said  premises,  and  receive  the 
rents  and  profits  thereof,  for  his  and  their  own  benefit. 
But  if  the  Plaintiff  should  fail,  neglect,  or  refuse,  for  six 
monthly  meetings,  to  make  and  pay  all  or  any  of  the 
subscriptions,  payments,  and  redemption-monies,  to  ob- 
serve and  perform  all  or  any  other  regulations  on  his  or 
their  parts  to  be  paid,  observed,  and  performed,  or  should 
not  keep  the  premises  in  good  repair,  pay  the  rent,  and 
perform  the  covenants  in  the  lease  on  which  they  were 
held,  and  insure  the  premises  from  fire,  or  if  he  should 
become  bankrupt  or  insolvent,  then  in  any  or  either  of 
such  cases  the  trustees  of  the  association  should  appoint 
a  collector  of  the  rents,  and  thereout  pay,  satisfy,  and 
effect  all  the  said  purposes ;  and,  if  the  rents  should  be 
insufficient  for  such  purposes,  upon  trust  to  sell  the  said 
premises,  and  out  of  the  monies  to  arise  from  such  rents 
and  profits  or  sale,  in  the  first  place  to  retain  and  pay 
the  expenses  incurred  in  the  execution  of  the  trust,  and 
then  to  retain  for  the  association  all  such  subscriptions 
and  other  payments  as  should  be  then,  and  should  there- 
after become^  due,  and  owing,  and  payable,  in  respect  of 
the  said  shares,  by  the  Plaintiff,  his  executors,  adminis- 
trators, and  assigns,  calculating  the  probable  duration  of 
the  said  association,  it  being  thereby  declared  and  agreed 
that,  in  case  such  sale  as  aforesaid  should  take  place,  all 
monies  which  should  at  any  time  afterwards  become  due 
in  respect  of  the  stud  shares  should  be  considered  as  due 
at  the  time  of  such  sale,  and  that  the  same  should  be 
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fully  deducted  and  paid  out  of  the  monies  raised  by  vir- 
tue of  the  said  powers  or  trusts,  and  that  the  trustees  or 
directors  of  the  association  should  calculate  the  amount 
accordingly ;  and  upon  trust  to  pay  the  surplus  money, 
if  any,  to  arise  from  such  sale  and  rents  as  aforesaid,  to 
the  PlaintifiP,  his  heirs,  executors,  administrators,  and 
assigns. 


The  Plaintiff  fell  into  arrear  in  respect  of  his  monthly 
subscriptions,  and  the  trustees  exercised  their  power  of 
sale  as  to  part  of  the  property  comprised  in  the  security. 
The  Plaintiff,  on  the  30th  of  April,  1847,  tendered  to 
the  trustees  690L,  the  sum  which  he  calculated  to  re- 
main due  in  respect  of  the  mortgage,  but  this  sum  the 
trustees  refused  to  receive,  except  as  a  payment  upon 
account.  The  Plaintiff  also  offered  to  pay,  in  addition, 
the  costs  of  the  solicitor  of  the  association.  The  bill, 
which  was  filed  in  May  1847,  prayed  that  an  account 
might  be  taken  of  what  was  due  to  the  Defendants,  as 
such  trustees,  on  the  mortgage  security,  and  that  it 
might  be  declared  that,  in  taking  such  account,  the  Plain- 
tiff should  not  be  charged  with  any  sums  for  redemp- 
tion-monies, subscriptions,  fines,  or  other  payments  on 
the  said  shares,  accruing  afler  the  tender, — the  Plaintiff 
confirming  the  sale  which  had  been  made,  and  paying 
what  should  be  found  due  from  him.  And  that,  upon 
such  payment,  the  Defendants  might  deliver  up  to  the 
Plaintiff  the  deeds,  and  indorse  an  acknowledgment  or 
receipt  on  the  mortgage  security,  according  to  the  62nd 
rule,  or  execute  such  deeds  as  might  be  necessary  to  re- 
invest the  premises  in  the  Plaintiff. 


The  answer  of  the  trustees  denied  the  title  of  the 
Plaintiff  to  redeem  the  mortgaged  property,  except  upon 
payment  of  all  the  future  subscriptions ;  and  said  that  the 
amount  of  such  subscriptions  must  be  ascertained  on  the 
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same  principle  as  the  mortgage-deed  directed  in  cases 
where  the  mortgaged  premises  were  sold  by  the  associa- 
tion owing  to  the  default  of  the  mortgagor. 


Mr.  Bolt  and  Mr.  I^rior,  for  the  Plwitiff,  prindpally 
relied  on  the  62nd  section  of  the  articles,  in  which 
the  terms  of  redemption  are  expressed  to  be,  that  the 
profits  of  the  share  up  to  the  time  of  redemption,  and 
the  amount  of  subscriptions  paid  in  by  the  member, 
are  to  be  deducted  from  the  full  amount  expressed  to 
be  secured  by  the  mortgage,  and,  upon  payment  of  the 
balance,  the  deeds  are  to  be  delivered  up.  They  con- 
tended that  this  clause  of  the  articles  was  not  reconcile- 
able  with  the  chdm  of  the  society,  that  the  payment  of 
the  subscriptions  must  be  continued  until  the  dissolution 
of  the  society.  As  an  association  formed  under  the 
statute,  they  must  adhere  to  the  regulations  which  gave 
them  the  benefit  of  the  statute.  Departing  from  the 
proyiaions  of  its  constitution,  the  contract  of  a  building 
society  might  become  usurious,  and  illegal.  The  mort- 
gage-deed in  this  case  would  be  clearly  tainted  with 
usury,  unless  it  were  protected  by  the  statute. 


Argununi, 


They  asked  for  such  a  declaration  or  direction  to  the 
Master,  as  to  the  principle  upon  which  the  account  was 
to  be  taken,  as  would  obviate  the  expense  of  deter- 
mining that  question  upon  exceptions,  and  of  then  going 
a  second  time  before  the  Master. 


Mr.  Bamilfy  and  Mr.  Beavcm,  for  the  trustees  of  the 
association,  insisted,  that  the  plain  meaning  of  the  rules 
of  the  assodation  was,  that  a  party  who  became  a  pur- 
filiOTPg  member,  by  that  means  received  the  amount  of 
his  share  immediately,  without  waiting  for  the  termina- 
tion of  the  society ;  he,  in  fact,  discounted  his  share, 
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and  tbei'd>7  incnrred  the  obligatkm  of  oontiiniiiig  a 
member,  or,  at  least,  of  continiiii^  to  pay  his  sobecrip- 
tioofl  so  long  as  the  society  should  endure,  or  so  long  as, 
according  to  the  then  state  of  its  fonds,  its  probable  dura- 
tion might  by  calcniadon  be  ascertained.  This  contract 
was  distinctly  shewn  by  the  terms  of  the  mortgage- 
deed 


On  the  suggestion  that  the  contract  was  usurious, 
they  cited  Beete  v.  Bidgood{a\  Floyer  t.  Edwards(b\ 
and  Spurrier  y.  Mayors  (r),  as  shewing  that  usury  arose 
only  in  cases  of  loan,  and  not  of  purchase.  This  was, 
in  fact,  the  purchase  of  an  annuity  by  the  aasodatiiHi^ 
such  annuity  being  paid  in  the  shape  of  monthly  sub- 
scriptions. 


Jndpmeni.      The  Vicb-Chahcellor: — 

The  Plaintiff  is  the  owner  of  twelve  and  a  half 
shares  in  '^The  Equitable  Provident  Association  and 
Sayings  Fund,"  established  on  the  6th  September,  1844, 
under  the  statute  6  &  7  Will.  4,  c  32,  intituled  ^  An 
Act  for  the  Kegistration  of  Benefit  Building  Societies.* 
The  first  three  Defendants  are  the  trustees  of  the  sodety, 
and  represent  the  society  upon  the  record.  Ann  Masky, 
the  remaining  Defendant,  is  the  Plaintiff's  wife,  and  ifl 
made  a  Defendant  in  respect  of  an  interest  she  has  in  the 
property  comprised  in  the  mortgage  in  question. 

The  bill  is  for  the  redemption  of  the  mortgage  exe- 
cuted by  the  Plaintiff  to  the  trustees,  in  April,  1845 ;  and 
the  only  question  is,  as  to  the  principle  upon  which  the 
mortgage  account  is  to  be  taken.     This,  it  is  conceded, 


(a)  7  B.  &  C.  453.  (b)  1  Cowp.  112. 

(c)  1  Ves.  jun.  627;  S.  C,  4  Bro.  C.  C.  28. 
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must  depend  upon  the  construction  of  the  mortgage- 
deed,  affected  or  not  (as  the  case  may  be)  by  the  articles 
of  the  assodation  to  which^  for  some  purposes^  the  deed 
refers. 

The  Phuntiff  has  contended^  that,  in  taking  the  ac- 
count, he  is  to  be  charged  with  the  capital  monies,  750L, 
advanced,  and  also  with  certain  fines  to  which  he  has 
become  liable  to  the  society,  and  is  to  have  credit  for  all 
the  monthly  subscriptions  of  lOs.  and  monthly  sums  of 
4^.,  which,  under  name  of  redemption-monies,  he  has  paid 
since  the  advance ;  and  that,  upon  payment  by  him  to  the 
assodation  of  the  balance  due  upon  the  account  so  stated, 
he  is  entitled  to  redeem  the  mortgage.  The  trustees 
have  contended,  that  the  Plaintiff  is  a  shareholder  who  has 
received  the  value  of  his  shares  in  advance,  and  is  boimd 
to  continue  his  monthly  payments  so  long  as  those  who 
have  yet  to  receive  their  shares  shall  be  bound  to  pay 
them ;  and  (applying  this  to  the  mortgage)  that,  by  the 
terms  of  the  mortgage-deed,  the  mortgage  was  to  be 
paid  by  monthly  payments  of  lOs,  each,  by  way  of  sub- 
scription, on  the  Phuntiff  s  twelve  and  a  half  shares,  and 
further  monthly  payments  of  4«.  each,  under  the  name  of 
redemption-monies;  that  such  payments  were  to  con- 
tinue until  the  dissolution  of  the  society,  which  was  to 
take  place  as  soon  as,  by  its  operations,  the  shares  should 
be  of  tiie  value  of  \20L  each ;  and  that  the  Plaintiff  is 
entitied  to  redeem  the  mortgage  only  upon  payment  of 
the  future  montiily  subscriptions  and  redemption-monies. 
Some  further  claims  are  made  on  behalf  of  the  associa- 
tion; but  these  do  not  affect  the  question  in  dispute 
between  the  parties,  and  may,  therefore,  be  excluded 
from  consideration.  I  shall,  for  the  same  reason,  ex- 
clude frcHU  consideration  any  question  with  respect  to 
profits,  for  the  disposal  of  which  some  provision  is  made 

in  the  artioles. 
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Now,  if  the  matter  in  dispute  is  to  be  settled  by  what 
appears  upon  the  mortgage-deed,  that  is,  if  there  be 
nothing  in  the  articles  of  the  association  which,  bj  re- 
ference in  the  mortgage-deed,  affects  its  oonstnicdcm,  it 
is  clear,  in  mj  apprehennon,  that  the  claim  of  the  asso- 
ciation is  well  founded.  Thaye  read  the  articles,  and, 
although  the  language  in  which  the  dauses  bearing  upon 
the  matters  in  question  are  expressed  do  not  in  all  re- 
spects appear  to  contempUte  a  mortgage  in  the  form  of 
that  which  Plaintiff  seeks  to  redeem,  there  is  nothing  in 
the  62nd  clause,  or  any  other,  which,  as  I  understand 
them,  is  inconsistent  with  such  a  contract  as  I  suppose 
the  Plaintiff  to  have  made  by  the  mortgage-deed.  And 
if  (as  I  think  is  the  case)  the  construction  of  the  mort- 
gage-deed is  free  from  ambiguity,  it  cannot  be  invali- 
dated, nor  can  its  effect  be  controlled,  by  any  ambiguous 
expressions  in  the  articles  of  the  association. 


The  £sust8  necessary  to  explain  the  transaction  are 
these : — The  object  of  the  association  was  to  raise  a  fund 
by  monthly  subscriptions  for  the  purpose  of  being  lent 
upon  security  to  such  of  the  members  of  the  association 
(not  to  strangers)  as  should  be  desirous  of  borrowing 
money;  and  these  operations  were  to  be  continued  until, 
by  the  monthly  payments  of  the  members,  and  the  pro- 
fits of  the  association,  the  value  of  each  share  should 
amount  to  120L  The  monthly  subscription  of  llie 
non-borrowing  members  was  to  be  lOf.  per  share,  and 
with  this  and  the  subscriptions  and  payments  of  the 
borrowing  members,  and  certain  fines,  it  was  calculated 
or  expected  that  the  value  of  the  shares  would  amount 
to  120^  in  something  less  than  ten  years.  When  this 
was  accomplished,  the  funds  were  to  be  divided  amongst 
the  shareholders,  and  the  association  was  to  be  dissolved. 
Whetherthe  calculations  of  the  association  were  aocuratei 
or  their  expectations  justified  by  tbem,  or  whether  the 
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bai^ain  was  provident,  is  not  now  the  question.  The  bill 
asks  for  the  execution  of  the  mortgage-contract,  and  does 
not  impeach  it  on  any  ground,  whether  of  illegality  or 
impracticability ;  and  the  only  question  before  me,  upon 
these  pleadings,  is,  what  was  the  contract  between  the 
association  and  the  Plaintiff  as  a  borrowing  member? 
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Now,  the  principle  upon  which  the  association  ap- 
pears to  have  proceeded  in  making  advances  to  its  mem- 
bers, as  shewn  by  the  42nd  and  subsequent  articles,  was 
not  that  of  a  simple  loan  to  a  stranger  upon  a  security. 
No  one  could  be  a  borrower  except  a  shareholder,  and 
the  loan  to  him  was  to  be  effected  by  paying  him  the 
present  yalue  of  his  share  in  advance, — that  is,  the  pre- 
sent value  of  a  share  which  was  treated  as  worth  120^ 
at  a  future  time.  In  applying  this  principle  the  follow- 
ing course  was  pursued : — It  was  taken  for  granted  that 
\20L  would  be  the  value  of  each  share  at  the  time  ap- 
pointed ;  the  monthly  subscription  of  \0$.  on  each  share, 
payable  by  non-borrowing  members,  was  fixed;  the 
same  monthly  subscription,  and,  by  sect.  59,  a  further 
monthly  payment  of  4«.  per  share,  (under  the  name  of 
redemption-monies),  by  borrowing  members,  were  also 
fixed ;  as  were  the  fines  payable  by  each  class  of  mem- 
bers in  case  of  default  in  paying  the  sums  to  which  they 
were  liable.  In  this  state  of  things,  the  transaction 
being  between  the  members  of  the  association  inter  se, 
every  thing  material  being  fixed  or  agreed  upon,  and  the 
association  having,  by  its  directors,  ascertained  they  had 
a  fund  to  dispose  of,  the  directors  offered  one  share,  or 
sum  of  1202.,  for  competition  amongst  all  members  de- 
sirous of  borrowing,  at  such  premium  as  the  directors 
thought  fit ;  and  the  member  who  offered  the  greatest 
price  above  the  sum  so  fixed  was  to  have  the  ad- 
vance, and  also  such  additional  shares  as  the  chairman 
of  the  directors  should  determine,  within  the  amount 
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which  the  directors  should  declare  they  had  to  dispose  of 
at  such  meeting. 

[His  Honor  read  the  clauses  42  and  48.] 

Bearing  these  things  in  mind^  and  that  the  question 
is^  whether  the  Plaintiff^  having  at  the  time  and  in  con- 
sideration of  the  advance  become  a  shareholder  in  the 
association,  and  received  the  value  of  his  share  in  ad- 
vance,  is  not  bound  to  continue  his  monthly  payments 
imtil  the  other  shareholders  (continuing  their  subscrip- 
tions also)  shall  have  received  the  value  of  their  shares 
also, — that  is,  during  the  continuance  of  the  assodation; 
or  whether  the  Plaintiff  has  a  right  to  treat  the  advance 
to  him  as  a  mere  loan  to  a  stranger  who  has  paid  certain 
instalments  towards  satisfaction  of  his  debt  Bearing  (I 
say)  these  things  in  mind,  the  deed  itself  will  be  easily 
understood. 

[His  Honor  stated  the  material  parts  of  the  mortgage- 
deed.] 

Is  there,  then,  anything  in  the  articles  of  the  asso- 
ciation to  invalidate  or  alter  the  effect  of  the  deed,  as 
mere  matter  of  construction  ?  The  circumstance  that 
the  association  had  an  option,  under  clause  58,  to  sell 
the  property  in  case  of  the  Plaintiff's  default,  will  not 
alter  this  question.  It  was  an  option  which  they  might 
exercise  or  decline.  But  the  clause  is  manifestly  so  in- 
accurate, that  it  cannot  furnish,  by  implication,  an  infer- 
ence from  which  to  conclude,  that  the  deed  that  is  fiee 
from  ambiguity,  and  consistent  with  the  articles,  does 
not  express  what  the  parties  intended.  The  clause 
stricdy  admits  of  interpretation  in  conformity  with  the 
deed.  If  there  was  any  doubt  upon  this  (which  there 
is  not),  the  suit  should  have  been  to  impeach  or  correct 
the  deed,  which  the  pleadings  do  not  seek  to  da     Nor 
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does  the  bill  suggest  any  difficulty  in  ascertaining  the 
future  duration  of  the  society^  so  that  the  amount  of  the 
payments  may  be  settled.  I  cannot,  in  such  a  case,  treat 
the  deed  as  invalid  for  any  purpose  within  the  contract, 
or  consider  its  construction  as  altered  by  the  terms  of 
the  articles.  It  is  not  necessary  to  remark  upon  all  the 
articles  which  may  be  the  subject  of  comment;  but  I 
may  observe  that  the  59th  and  the  65th  clauses  tend  to 
support  the  claim  upon  which  the  Defendants  insist. 
The  non-purchasing  members  have  power  to  retire  from 
the  association,  but  there  is  no  corresponding  right  re- 
served to  the  purchasing  members. 


1848. 


Judgmeni, 


It  was  said,  however,  that  the  case  made  by  the  as- 
sodation  was  objectionable  in  itself.  It  was  admitted 
that  the  right  of  the  Plaintiff  to  make  for  himself  such 
a  contract  as  he  pleased  could  not  be  disputed;  but  it 
was  sud  that  the  contract,  as  insisted  upon  by  the  asso- 
dation,  was  of  such  a  character  that  the  Court  would 
not  give  effect  to  it.  I  cannot  take  that  view  of  the 
case.  To  me  it  appears  that  every  shareholder,  whether 
purchasing  or  non-purchasing,  must,  prim&  facie,  stand 
in  the  same  position, — ^must  be  liable  to  pay  all  the 
future  contributions  until  the  association  terminated; 
and  that  the  position  of  the  two  classes  of  members 
must  be  and  continue  in  this  respect  the  same,  whether 
he  receives  the  value  of  his  share  before,  or  awaits  the 
receipt  of  it  at,  the  termination  of  the  association. 


The  advance,  as  I  have  said,  was  not  a  mere  loan  to 
a  stranger  out  of  the  funds  of  the  society, — it  was  an 
advance,  at  its  then  present  or  conventional  value,  of  the 
value  of  the  Plaintiff's  interest  in  the  shares  he  held, 
at  the  termination  of  the  association.  He  was  therefore 
in  the  position  of  a  member  who  had  received  by  an- 
ticipation the  120L  which  the  non-purchasing  members 
were  not  to  receive  until  the  termination  of  the  asso- 
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ciation.  In  other  respects, — or  at  least  in  one  im- 
portant respect, — the  position  of  the  two  classes  of 
members  was  the  same.  Each  had  to  pay  (acoordii^ 
to  the  rules  of  the  assodation)  the  price  of  his  shares, 
so  far  as  the  future  monthly  payments  were  concerned. 
And  if  the  transaction  were  left  to  work  itself  out  in  a 
regular  course,  there  can  be  no  doubt  that  the  Plaintiff 
was  as  much  bound  to  pay  his  future  monthly  pay- 
ments as  any  non-purchasing  member.  The  circum- 
stance that  he  had  discounted  his  share  and  received 
its  value  in  advance  would  not  alter  his  liability  in  this 
respect  He  is  a  purchaser  of  shares  who  has  received 
the  value  of  his  shares,  but  whose  purchase-money  is 
unpaid.  It  is  not  in  dispute  that  the  Plaintiff  might 
claim  the  privilege  of  settling  his  account  with  the 
association  in  that  way,  and  that  the  assodation  could 
not  (unless  the  plaintiff  were  in  default)  make  any  de- 
mand upon  him,  except  in  respect  of  his  monthly  con- 
tributions. The  question  is,  whether  the  association 
had  not  a  corresponding  right  to  say  that  the  transao* 
tion  should  be  worked  out  in  the  same  way. 


The  Plaintiff,  in  fact,  by  what  he  now  asks,  insists 
upon  a  right  to  rescind  the  transaction  which  made  him 
a  shareholder,  and  to  be  as  it  were  a  stranger  to  the 
association  from  the  beginning.  This  it  is  not  open  to 
him  to  do.  I  desire  it,  however,  to  be  understood,  that 
I  proceed  upon  the  stringent  words  of  the  deed,  and  tiie 
insufficiency  of  anything  in  the  articles  to  affect  its  con- 
struction. 


On  the  minutes  of  the  order  a  question  arose,  whether 
upon  taking  the  account  of  the  future  subscriptions  to 
be  paid  by  the  Plaintiff,  the  amount  was  to  be  ascer- 
tained by  mere  addition  of  the  sums,  or  by  determining 
the  present  value  of  the  future  payments. 
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The  Vicb-Chancellor  : — 

My  decision  upon  the  principle  upon  which  the  ac- 
count in  this  case  ought  to  be  taken  was  in  favour  of 
ibe  claim  of  the  association.  I  so  decided  upon  con- 
struction of  the  mortgage-deed.  And  in  order  that  the 
Plaintiff  might  have  a  groimd  of  immediate  appeal^  I 
proposed  to  insert  in  the  decree  a  direction  to  the  Master 
to  ascertain  the  amount  of  the  Plaintiff's  present  lia- 
bility in  respect  of  future  payments  under  the  mortgage- 
deed.  This  has  given  rise  to  a  new  question  which  had 
not  before  been  adverted  to.  Is  the  faster,  in  ascer- 
taining such  present  liability^  to  charge  the  Plaintiff 
with  the  present  value  of  his  future  monthly  contribu- 
tionsy  or  with  their  actual  amounts  as  if  the  same  were 
now  due? 


1848. 


Judgment. 


At  the  time  of  expressing  my  opinion  upon  the 
prindpal  case,  I  suggested  (what  appeared  to  me)  ob- 
jections to  the  contract  contidned  in  the  mortgage- 
deed,  and  otiiers  have  since  occurred  to  me.  My  ob- 
servations upon  that  subject,  however,  must  not  be 
pressed  too  far.  To  some  extent  all  other  shareholders 
will  suffer  from  miscalculations  and  losses  as  well  as 
the  purchasing  shareholder.  To  some  extent  he  is 
only  in  the  position  of  a  partner  who  participates  in 
the  losses  which  happen  to  the  whole  concern.  But  as 
I  cannot  but  think  that  a  contract  like  that  contained 
in  the  mortgage-deed  is  not  free  from  observation,  I 
must  repeat  what  I  before  stated,  that  in  the  decision 
I  have  already  pronoimced,  I  have  proceeded  exclusively 
upon  the  mortgage-deed.  If  the  articles  to  which  the 
deed  refers  had  been  inconsistent  with  the  deed,  I  might 
have  been  bound  to  consider  whether  the  deed  was  au- 
thorised by  the  articles,  or  to  have  modified  the  lan- 
guage of  the  deed  in  construction,  with  reference  to  the 
language  of  the  articles  to  which  the  deed  refers.     But 
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being  satisfied  that  there  was  no  inconsiBtency^  I  held 
myself  bound  to  look  to  the  deed  as  evidence  of  the 
rights  of  the  parties.  I  shall  pursue  the  same  course 
for  the  purpose  now  before  me.  What  then  is  the 
principle  upon  which  in  the  abstract  a  mortgagor  is 
entitled  to  redeem  his  security  ?  Is  it  not  that  of  pay- 
ing "  the  fiill  amoimt  of  what  is  secured  by  the  mort- 
gage,"— ^the  very  words  of  the  62nd  clause  in  the  arti- 
cles. What,  then,  is  the  full  amount  secured  by  the 
mortgage  in  the  present  case  ?  The  prindple  of  my 
decision  is,  that  the  Plaintiff  is  a  shareholder  who  has  re- 
ceived in  advance  the  present  value  of  his  share,  which 
(value  of  their  shares)  non-purchasing  shareholders  will 
not  receive  until  120Z.  each  has  been  realised.  His 
future  monthly  payments  constitute  the  purchase-money 
which  he  is  to  pay  for  what  he  has  received ;  and  those 
payments  are  therefore  the  amount  which  the  mortgage 
was  created  for  the  purpose  of  securing.  That  alone, 
however,  would  leave  the  present  question  open,  fiut 
in  the  deed  I  find  a  clause  which  decides  what  in  fiict 
the  rights  of  the  parties  are,  in  the  case  of  realising 
(not  indeed  by  foreclosure,  for  that  would  decide  the 
very  point)  by  sale  the  amount  secured.  [His  Honor 
read  the  clause  in  the  mortgage-deed,  providing  that 
the  monies  which  should  at  any  time  afterwards  become 
due  should  be  considered  as  due  at  the  time  of  sale  (ay] 
I  do  not  think  that  the  right  would  be  different  in  case 
of  redemption,  and  I  must  therefore  direct  the  ac- 
count to  be  taken  of  what  is  due  to  the  Defendants, 
in  respect  of  the  future  subscriptions  and  payments, 
according  to  the  terms  of  the  mortgage-deed. 


(a)  Supra,  p.  05. 
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1847. 
21si  Nov.. 

WRIGHT  V.  ANGLE  ♦.  m  and  m 

O  December, 

N  the  29th  of  October,  the  Defendant  served  his  The  omission 

notice  of  motion,  for  the  first  day  of  Michaebnas  Term,  scrve^aottcc^ 

to  dbmiss  for  want  of  prosecution.     The  Plaintiff  on  ^^^^q 

the  same  day  filed  his  replication,  and  on  the  30th  of  neral  Order  of 

October  he  served  the  Defendant  with  notice  thereof,  of  filing  a  re.  ' 

The  31st  of  October  was  Sunday.      On  the    1st  of  SemuJJe^fc 

November,  the  Plaintiff's  clerk  went  to  the  ofiSce  of  the  ^^  ^«  opposite 

Tx  •  •  •  party  on  the 

Defendant's  solicitor,  for  the  purpose  of  tendering  the  tame  day  that 

_,        r  •  J  •         ai_  jj        X      j*       •  *^c  replication, 

costs  of  prepanng  and  serving  the  notice  to  dismiss,  piea,  demurrer 

The  Defendant's  solicitor  said  he  should  not  accept  the  ^,v  •"  ^* 

*^^  will,  m  ordinary 

costs  if  tendered,  inasmuch  as  the  replication  ^was  irre-  <«««»f  be  cor- 

gular  and  ineffectual,  from  notice  of  it  not  having  been  rendering  the 

given  on  the  same  day  that  it  was  filed,  as  directed  by  ^J^^  demn'rrcr, 

Order  XXIII.  of  the  26th  of  October,  1842.  &c./inope.     ' 

rative,  or  taking 

it  off  the  file 

for  irregularity, 

Mr.  BamU,  for  the  Defendant,  moved  that  the  ser-  !»"*  JT  "i^^' 

^  ^  ...  mg  the  tune 

vice  of  notice  of  the  replication  might  be  set  aside  for  ailowwi  to  the 

irr^ularity,  and  the  replication  might  be  taken  off  the  for  taking  the 

file,  on  the  groimd  of  the  omission  to  give  the  notice  ^Je**^  u  to* 

until  the  day  after  the  replication  was  filed,  in  breach  gi^c  Wm  the 

^  ^     ,  benefit  of  the 

of  the  General  Order.     He  cited  Johnson  v.  Tucker  (a),  time  which  he 

Matthews  v.  Chichester {b).  wise loSe bythe 


Mr.  Swifty  contrft. 


delay  in  the 
senrice. 


The  ViCE-ChANCELLOR  : —  Judgment. 

The  object  of  the  23rd  General  Order  of  October, 
1842,  obviously  is,  that  the  party  against  whom  a  step 
is  taken  may  have  the  benefit  of  the  full  time  allowed  by 

*  See  note,  p.  12. 

(a)  F.  C.  ofEnglandy  June  12th,  1847;  H  Jurist,  466. 

(b)  6  Hare,  207. 
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1847.  the  pnctioe  of  the  Court  fm  prooeediiig  to  the  next  st^ 
in  the  caoBe.  Where,  therefore,  as  in  this  CMe,  notice 
IB  not  given  until  the  (bOoTing  day,  the  party  entitled 
to  the  immediate  nodoe  loses  some  part  of  the  time  whidi 
the  practioe  and  the  genend  roles  of  the  Court  allow  lunu 
Whenever  this  hMppena,  the  Coort  may  adc^  one  of  two 
coarses  (<»'  correcting  the  eflfect  of  the  irr^olarity, — 
the  Court  may  either  ^ve  the  Order  a  retzoqiectiTe 
effect,  and  render  the  eusp  whidi  has  been  taken  ino- 
perative, CH*  obviate  the  ocMisequences  of  the  irregularity 
by  adding  to  the  time  allowed  to  the  other  party  for 
taking  the  next  step  in  the  cause,  the  time  which  has 
been  lost  to  him  by  the  delay  in  the  service  of  the  notice. 
In  either  case  the  costs  of  the  af^dication  must  be  Ixmie 
by  the  party  whose  irr^ularity  has  occasioned  it.  The 
rule  of  the  Court,  which  requires  the  notice  to  be  im- 
mediately given,  is  not  confined  to  rejdications,  but  ap- 
plies equally  to  demurrers,  pleas,  and  other  proceedings ; 
and  I  have  often  had  occasion  to  consider  in  what  way 
an  omisnon  to  give  the  notice  should  be  dealt  with. 
The  conclusion  I  have  come  to  is,  that  generally  speak- 
ing the  proper  course  is  to  extend  the  time  for  the  next 
step,  and  not  to  treat  the  step  already  taken  as  irregular 
from  the  beginning.  I  did  not  so  decide  without  con- 
ferring with  other  judges  upon  the  point ;  and  I  was 
not  aware  until  the  argument  upon  the  present  motion, 
that  the  Vice^  Chancellor  of  England  had  taken  a  dif- 
ferent view  of  the  case.  It  is  not  without  the  greatest 
hesitation  that  I  venture  to  differ  from  the  opinion  of  a 
Judge  of  so  much  experience,  but  the  point  is  one  on 
which  I  feel  bound  to  do  sa  The  conclusion  I  have 
come  to  spears  to  me  to  answer  every  purpose  of 
justice;  it  terminates  litigation  on  the  subject,  and 
simply  puts  the  cause  in  a  n^ular  course  of  proceed- 
ing, in  a  more  convenient  manner,  in  my  opinion,  than 
is  done  by  holding  that  a  replication  r^ukrly  filed  has 
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become  irregular  by  the  subeequent  delay  in  giving 
notice.  A  party  may  always  avoid  delay  by  ascer- 
taining whether  his  adversary  has  taken  any  ^ven 
step  at  the  expiration  of  the  time  allowed  by  the 
practice.  In  fact,  I  treat  the  order  requiring  notice 
to  be  given  on  the  same  day  as  directory.  I  do  not, 
of  course^  say  that  special  circumstances  may  not  exist 
to  make  the  other  course  the  most  proper  for  correct- 
ing the  error  which  I  suppose  to  have  been  made,  but 
in  the  present  case  I  do  not  see  any  such  special  cir- 
cumstances. The  application  should  have  been  to  ex- 
tend the  time;  the  Defendant  required  further  time, 
owing  to  the  PlaintifiTs  omission.  There  being  a  con- 
trary decision,  upon  which  the  Defendant  has  relied, 
I  refuse  the  motion,  without  costs. 


1847. 


Judgmtnt, 


As  it  is  desirable  the  practice  should  be  settled,  the 
case  is  a  very  fit  one  to  be  submitted  to  the  highest 
authority  in  the  Court. 


Mr.  BoviU  appeared  on  the  motion  to  dismiss,  of  which 
notice  had  been  pven  on  the  29th  of  October. — He 
submitted  that,  although  the  substance  of  the  motion 
had  been  met  by  the  replication,  yet,  as  the  notice  was 
regular,  the  Court  would  order  the  Plaintiff  to  pay  the 
costs:  Attorney- General  Y,  Cooper  (a),  Corporation  of 
Dartmouth  v.  Soldsworth  (b).  In  this  case  there  had 
been  no  actual  tender  of  any  sum  whatever  in  respect 
of  costs. 


4ihDec. 

A  Defendant 
whose  motion 
to  dismiBs  wu 
aniwered  by  a 
replication, 
refusing  to  ao* 
oept  costs  for 
preparing  and 
serringUie 
notice,  and 
proceeding  with 
tiis  motion, — ^it 
wasreftised 
with  costs, 
mina8  20ff. 


Mr.  Swifi,  for  the  Plaintiff,  cited  Piper  v.  Gittens  (c). 


The  Vicb-Chancellor  revised  the  motion  to  dismiss     Judgmmi. 
the  bill ;  and,  on  the  authority  of  Piper  v.  Gittens,  re* 


(a)  9  Sim.  879. 


(b)  Id.  383. 


(c)  11  Sim.  282. 


no 


CASES  IN  CHANCERY. 


1847. 

Wright 
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Angle. 

Judgment, 


Aised  it  with  costSy  to  be  paid  by  the  Defendant  to 
the  Plaintiff,  minus  20^.  payable  by  the  Plaintiff  to  the 
Defendant  for  his  costs  of  the  preparation  and  service 
of  the  notice  to  dismiss. 


27M  Feb. 

Sale  and  as- 
signment of  a 
life  interest  in 
leaseholds  in 
consideration 
of  a  weekly 
snm,  to  be  paid 
to  the  vendor, 
during  her  life, 
with  a  coveoant 
by  the  pur- 
chaser, for 
himself,  his 
heirs,  execu- 
tors, and  ad- 
ministrators, to 
make  the  weekly 
payment  to  the 
vendor,  and  to 
repair  and  in- 
sure the  pre- 
mises, and 
otherwise  per- 
form the  cove- 
nants in  the 
lease : — Held^ 
that  the  vendor 
was  entitled  to 
a  lien  on  the 
life  interest  in 
the  leaseholds, 
which  was  th^ 
subject  of  the 
assignment,  for 
the  weekly 
payment. 


MATTHEW  V.  BOWLER. 

1  HE  Plaintiff,  who  was  entitied  for  her  life  to  certain 
improved  rents,  arising  out  of  leasehold  tenements,  as- 
signed her  life  interest,  by  an  indenture  dated  in  January, 
1832,  to  the  Defendant,  his  executors,  administrators, 
and  assigns,  absolutely,  in  consideration  of  \5s,  per  week 
during  her  life,  secured  to  be  paid  to  the  Plaintiff;  and 
the  Defendant,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, thereby  covenanted  with  the  Plaintiff^  that 
he,  the  Defendant,  his  heirs,  executors,  &c,  would  duly 
pay  to  the  Plaintiff  the  said  15*.  weekly  during  her  life, 
and  would  also  pay  the  ground-rent,  insure  the  premises 
from  fire,  keep  them  in  repair,  and  oUierwise  perform 
the  covenants  contidned  in  the  original  lease,  and  in- 
demnify the  Plaintiff  (and  the  executors  of  tte  will  of 
the  testator  under  which  her  tide  was  derived)  in  respect 
thereof.  The  Defendant  entered  into  possession  of  the 
property,  and  paid  the  15*.  a  week  for  some  years,  but 
afterwards  ceased  to  make  tiie  payment  The  bill  was 
thereupon  filed  to  establish  a  lien  on  the  leasehold  estate 
which  had  been  assigned  to  the  Defendant,  for  tiie  ar- 
rears, and  the  future  weekly  payments,  and  to  recover 
the  amount  out  of  the  rents. 


Argument. 


Mr.   Whitbread,  for  the  Plaintiff,  cited   Tardiffe  v. 
Scrugham  (a),  and  also  3  Sugd.  V.  &  P.  pp.  197,  203, 


(a)  1  Bro.  C.  C.  423. 
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ed.  lOy  as  authorities  that  a  lien  was  raised  in  favour  of 
a  vendor  where  the  estate  was  sold  for  an  annuity.  Two 
circumstances  in  this  case,  moreover,  favoured  the  claim 
of  the  Plainti£^ — the  assignment  was  expressed  to  be 
"  in  consideration  "  of  the  annuity,  and  the  covenant  by 
the  Defendant  to  insure,  repair,  &c.,  would  be  of  no 
value  to  the  Pkdntiff  but  upon  the  supposition  that  the 
estate  was  to  be  her  security. 


1847. 

Matthbw 

V. 
BOWLBR. 

Argument* 


Mr.  J.  H.  Palmer^  for  the  Defendant,  relied  on  Mack-- 
reth  V.  Symmans  (a),  Clarke  v.  Rat/le  (i),  Parrott  v. 
Sweetiand{c\  and  Btickland  v.  Pocknell{d)^  as  shewing 
that  the  Plaintiff  had  not  reserved  any  lien  on  the  pro- 
perty. The  covenant  by  the  Defendant  did  not  carry 
the  case  further  than  to  give  the  Plaintiff  her  personal 
security,  for  it  did  not  bind  "  assigns." 


Mr.  fVhitbread,  in  reply,  said,  that  the  cases  referred 
to  proceeded  upon  the  fact  that  the  vendor  had  taken 
another  security  for  his  annuity.  Here  no  other  secu- 
rity was  taken. 


The  Vicb-Chancellor  said,  that  if  the  case  of  Tar- 
diffe  V.  Scrugham  was  not  approved,  it  certainly  was  not 
overruled  by  Lord  Eldon.  The  case  had  been  much 
considered  by  Sir  Edward  Sugden;  and  it  was  clear 
that  his  opinion  was,  that  the  lien  in  such  a  case  ought 
to  be  sustained.  He  should  be  most  reluctant  to  come 
to  a  different  conclusion.  He  was  of  opinion,  in  this 
case,  that  the  Plaintiff  was  entitled  to  the  lien  claimed 
by  her  bill.  The  purpose  of  the  covenants  in  the  deed  to 
uphold  the  property  could  scarcely  be  understood,  unless 
the  property  was  intended  to  constitute  a  security. 


(a)  16  Ves.  352. 
Eldtm. 

(b)  3  Sim.  4d9. 


Per  Lord 


(c)  3  Uy\.  &  K.  655. 
\d)  13  Sim.  406. 


Judgment, 
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27lA,  2Sth, 
29M,  (^  QOth 
January  GIBSON  V.  INGO. 

14$h  Apnl,     j^y 

Thcrcwnothing    1  HE  Defendant^  Ingoy  the  owner  of  the  ship  Ann 

in  the  character  .      ^^ 

or  nature  of  the  M^Kenzie,  of  Newcastk,  in  October,  1839,  mortgaged 
^"tajj^^f^a^lhip  *^®  sJ^'P^  together  with  all  her  freight  then  due  or  to 
which  ezdades   become  due,  to  the  Plaintiff,  Gibson^  for  securinfi:  to  the 

It  from  the  ja-  ,  ^ 

riadictionofthe  latter  the  payment  of  four  bills  of  exchange  of  600Z. 

ite  delivery  aa  each.     The  mortgage-deed  was  executed,  and  the  mort- 

n5afrfiiy*dc^  gage  indorsed  on  the  certificate  of  registry  in  July  1 840. 

tainhig  it.  The  indorsement  stated  the  mortgage  to  be  for  securing 

of T^hip hMno  P^JD^ent  of  600t,  and  all  sums  of  money  which  might 

lien  on  the  cer-  thereafter  become  due  to  Gibson.     By  a  charter-party, 

tificateofre-  •'  '       ^ 

giatry,  either  dated  the  5th  of  August,  1840,  made  between  Ingo  and 
or^for  momM  Messrs.  Gould  and  Dotaie,  the  ship  was  chartered  for  a 
^y^^y  voyage  to  America  and  back,  to  be  reported,  on  her  re- 
ef the  ship;  nor  turn,  at  the  Custom  House,  in  London,  by  the  Defend- 
broken  any  ants,  Carter  and  Bonus,  shipbrokers,  and  the  freight  to 
tificateofr^s-  ^  V^^  ^^  "unloading  and  right  delivery  of  the  carga" 
try  for  adiwices  "phe  stipulation  in  favour  of  the  shipbrokers,  Carter  and 

made  by  them  *^        ^  * 

to  the  owner  Bonus,  was  introduced  by  agreement  between  them  and 

the  ahip.  ^^ffo,  in  consideration  of  their  having,  at  the  time  of 

The  master  making  the  charter-party,  advanced  Ingo  60L  in  cash, 

daimontheac  and  paid  some  other  sums,  part  of  which  it  appeared 

SSelf  for  Us*'  ^^  ^^^^  ^^^  *^^  purposes  of  the  ship,  and  for  enabling 
wages  or  for       ber  to  proceed  on  the  outward  voyage.     The  Defendant, 

momes  dis-  , 

horsed  by  him    Simpson,  was  the  master  of  the  ship,  and  he  also  made 

for  the  use  of  -,  o     j.i.    i*i 

the  ship.  some  advances  tor  the  like  purposes. 

Shipbrokers 
advancing 

monies  to  the  owner  of  a  ship  for  the  ship's  ose,  having  at  the  same  time  notice  (by  an 
indorsement  on  the  certificate  of  registry)  of  a  prior  mortgage  on  the  ship,  are  not  entitled 
to  be  repaid  their  advances  out  of  the  freight  in  priority  to  the  mortgsgee,  although  the 
mortgagee  does  not  teke  possession  of  the  ship  until  after  she  has  entered  the  docks  from 
her  homeward  voyage. 

The  vendor  of  a  ship,  with  a  covenant  for  title,  reteins,  after  Uie  sale,  (in  order  that  he 
may  fulfil  his  contract,  and  defend  himself  against  an  action  brought  upon  his  covenant), 
such  an  interest  in  the  certificate  of  registry  as  enables  him  to  sustain  a  suit  for  its  delive^ 
against  a  party  unlawfully  detaining  it. 
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The  Ann  APKenzie  performed  her  voyage,  in  pur- 
suance of  the  charter-party,  and  arrived  at  the  port  of 
London  on  the  9th  of  January,  1841,  and  entered  the 
Commercial  Docks  on  the  following  day.  On  the  11th 
of  January,  an  agent  of  the  Plaintiff,  on  his  behalf, 
went  on  board,  and  demanded  from  Simpson  possession 
of  the  ship,  and  also  of  the  certificate  of  registry  and 
ship's  papers.  The  demand  was  not  acceded  to,  but  the 
Plaintiff's  agent  was  allowed  to  put  on  board  a  ship- 
keeper,  to  hold  possession  on  his  behalf;  and  the  Plain- 
tiff's solicitor  gave  notice  to  Gould  Sf  Dowicy  the  char- 
terers, to  whom  the  cargo  was  consigned,  and  also  to  the 
Dock  Company,  of  the  Plaintiff's  claim  to  the  freight 
under  his  mortgage. 


1847. 


Statement. 


Various  proceedings  afterwards  took  place  before  the 
magistrates,  at  the  police-office,  and  otherwise,  to  com- 
pel Simpson  to  deliver  the  certificate  of  registry  to  the 
Plaintiff,  and  to  determine  the  questions  between  the 
parties.  Simpson  resisted  these  proceedings,  on  the 
ground  that  both  he  and  Carter  Sf  Bonus,  the  ship- 
brokers,  had  come  under  advances  and  incurred  liabili- 
ties on  account  of  the  ship,  and  that  they  were  entitled 
to  retidn  the  certificate  of  re^try,  and  also  to  prevent 
the  freight  and  earnings  of  the  ship  from  being  paid 
over  to  the  Plaintiff,  until  {heir  {Simpson^s  said  Carter 
JT  Bonuses)  claims  were  satisfied.  The  sum  claimed  by 
Simpson  was  862^,  the  greater  part  of  which  consisted 
of  his  wages  for  the  voyage,  and  the  remainder,  of  monies 
expended  for  the  use  of  the  ship.  Carter  Sf  Bonus 
claimed  96h  \0s.  2d.  The  magistrates  refused  to  inter- 
fere. The  four  bills  of  exchange  became  due,  and  were 
dishonoured;  and  on  the  23rd  of  November,  1841,  the 
Plaintiff  exercised  the  power  of  sale  in  his  mortgage- 
deed,  and  sold  the  ship  to  the  Defendant  Hopper.  The 
Plaintiff  being  unable  to  procure  a  transfer  to  Hopper 
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StattmnU. 


Argument. 


of  the  certificate  of  registry,  Hopper  brought  his  action 
against  the  Plaintiff  upon  the  covenant  in  his  purchase* 
deed  for  quiet  enjojment. 

The  bill  was  filed  in  July^  1842,  and  was  twice 
amended.  The  original  bill  prayed,  that  Simpson  and 
Carter  Sf  Bonus,  or  such  of  the  same  parties  as  had 
the  custody  thereof,  might  deliver  the  certificate  of  re- 
gistry to  Hopper.  The  amended  bill  contained  a  sub- 
mission, on  the  part  of  the  Plaintiff,  to  allow  such  part 
of  the  claim  of  Simpson  and  Carter  Sf  Bonus  as  might 
be  properly  chargeable  upon  the  freight  in  priority  to 
the  Plaintiff's  mortgage,  to  be  paid  thereout;  and  prayed 
that  the  certificate  might  be  delivered  over  to  the  Plain- 
tiff, or  to  Hopper,  or  to  the  proper  officer  of  her  Majesty's 
customs;  and  that  Simpson  and  Carter  8f  Bonus  might 
pay  the  costs  of  suit.  In  other  respects  the  prayers  of 
the  two  bills  were  substantially  the  same. 

The  Plaintiff  moved  for  a  receiver,  and  upon  that 
motion  an  order  was  made  by  consent,  the  Plaintiff  sub- 
mitting, without  prejudice,  to  pay  the  95/.  10s.  2d.  to 
Carter  Sf  Bonus,  and  a  sum  of  221/.  4s.  Id.  to  Simpson, 
all  parties  undertaking  to  abide  by  the  order  of  the  Court 
at  the  hearing,  Simpson  to  deliver  up  the  certificate  of 
r^istry  to  the  proper  officer  of  the  customs,  who  was 
to  be  allowed  to  cancel  it,  and  Gould  Sf  Dowie  to  be 
at  liberty  to  pay  the  freight  (487/.  8^.  8rf.)  into  court, 
and  if  the  same  should  not  be  paid  in  by  a  certain  day 
a  receiver  to  be  appointed.     At  the  hearing, 

Mr,  RomiUy  and  Mr.  Heathfield,  for  the  Plaintiff,  re- 
lied on  the  mortgage,  as  entitling  the  Plaintiff  to  the 
freight  which  accrued  in  respect  of  the  voyage :  Kerswill 
V.  Bishop  {a).  Dean  v.  APGhie(b).     The  master  might, 


(a)  2  Cro.  &  Jer.  529. 


(b)  4  Bing.  45. 
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in  case  of  neoeasity^  in  a  foreign  country,  hypothecate 
the  ship^  Init  he  could  not  acquire  any  lien  on  the  certi- 
ficate of  legistry,  either  for  his  wages  or  disbursements: 
Smith  y.  Plummer{a)y  Abbott  on  Shipping,  Sheets  ed., 
p.  145.  Nor  could  the  shipbrokers  acquire  any  lien 
upon  the  freight  or  the  certificate  of  registry  in  respect 
of  advances  made  by  them  to  Ingo^  having  notice,  as 
they  had,  of  the  Plaintiff's  title  by  virtue  of  the  mort- 
gage. 


1847. 


Argument. 


Mr.  Tempk  and  Mr.  Chandless,  for  the  Defendant 
Shnpscnj  the  master. — The  subject  of  the  suit,  the  cer- 
tificate of  regktry  of  a  ship,  is  a  matter  in  which  this 
Court  has  no  jurisdiction.  It  was  distinctly  laid  down 
by  Lord  Hardwiche^  in  Pierson  v.  Robinson  (&),  that,  as 
to  a  ship,  ^  no  remedy  lies  here  in  reniy  the  Admiralty 
only  having  jurisdiction  against  that."  The  certificate, 
which  is  the  title-deed  of  the  ship,  must  be  equally 
within  the  exclusive  jurisdiction  of  the  same  Court,  ex- 
cept in  so  far  as  the  statutes  have  given  a  summary 
jurisdiction  to  the  justices  of  the  peace :  Stat.  3  &  4 
Will.  4,  c-  66y  s.  27.  There  is  no  example  of  the  inter- 
ference of  this  Court  for  the  recovery  of  the  register, 
although  there  are  reported  cases  in  which  the  special 
jurisdiction  of  the  magistrates  has  been  resorted  to,  as  it 
was  in  this  case  before  the  bill  was  filed :  The  King  v. 
Pixley{cy  In  that  case  the  decision  of  the  Court  is 
material,  as  shewing  that  the  legal  right  of  the  Plaintiff, 
if  he  has  any,  is  not  that  which  the  Plaintiff  demanded, 
but  a  right  to  have  the  document  delivered  up  to  the 
prcqper  ofi&cer  of  the  customs. 

They  also  contended  that  there  was  enough  upon  the 
evidence  to  shew  that  Carter  $*  Bonus  ought  to  be 


(a)  1  B.  &  A.  676.        (b)  3  Swanst.  139,  n.        (c)  13  East,  91. 
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regarded  as  the  general  agent  of  the  mortgagor,  having 
been  permitted  by  him  to  enter  into  the  arrangements 
on  behalf  of  In^o,  the  registered  owner,  with  respect  to 
the  charter-party,  and  that  Carter  Sf  Bonus,  as  such 
agents,  had  entered  into  a  special  contract  with  Simpson 
for  giving  him  the  lien  which  he  claimed. 


Mr.  Bolt  and  Mr.  Kenyon  Parker,  for  the  Defendants 
Carter  §•  Bonus. — The  Plaintiff  is,  as  to  the  freight,  in 
the  situation  of  a  mortgagee,  who  had  not  taken  posses- 
sion when  the  freight  became  due.  The  mortgagee  of  a 
ship  not  in  possession  is  no  more  entitled  to  her  past 
earnings  than  a  mortgagee  of  land  is  entitled  to  the 
past  rents  and  profits.  In  practice,  this  difficulty  is  gene- 
rally overcome  by  taking  possession  at  some  place  at 
the  entrance  of  the  river,  beyond  the  limits  of  the  pork 
of  London,  or  of  the  other  port  to  which  the  ship  may 
be  consigned.  To  perfect  a  right  to  the  accnung  freight 
the  mortgagee  must  take  possession  of  the  ship  before 
the  conclusion  of  the  voyage :  Kerswill  v.  Bishop  (a), 
Briggs  v.  Wilkinson  (b).  The  Plaintiff  did  not  take 
possession  of  the  Ann  M^Kenzie  until  afler  she  was  in 
dock.  The  freight  was  then  the  property  of  Ingo,  the 
mortgagor.  Now,  as  against  Ingo,  the  Defendants 
Carter  §•  Bonus  had  acquired  a  title  by  contract  to 
the  re-payment  of  the  advances  which  they  had  made ; 
and  the  title  which  they  thus  acquired  is  prior  to  that 
claimed  by  the  Plaintiff;  for  the  Plaintiff's  right  to  the 
freight  depended  on  his  obtaining  possession, — that  is, 
upon  something  being  done  which  had  not  then  been 
done.  The  charter-party  was  the  contract  of  Ingo; 
the  payment  of  the  freight  is  to  be  made  to  him,  and  it 
is  in  him,  and  not  in  the  Plaintiff,  that  the  legal  right 
to  the  freight  is  vested :    Splult  v.  Bowles  (c).     The 


(a)  2  Cro.  &  Jer.  529.        (b)  7  B.  &  C.  30.        (c)  10  East,  279. 
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Plaintiff  wiU  not  be  allowed,  by  now  asserting  his  right 
to  the  freight,  to  defeat  charges  which  Ingo  had  created 
upon  it  before  the  Plaintiff's  right  attached  (a).  The 
advances  of  the  brokers  were,  moreover,  made  without 
notice  of  the  claim  upon  which  the  Plaintiff  now  in- 
fflsts,  for  the  indorsement  on  the  certificate  of  registry 
referred  to  one  bill  of  exchange  of  600/.,  and  not  to 
four  bills  of  that  amount.  If  the  mortgage  had  been 
truly  stated,  the  brokers  would  not  have  been  induced 
to  advance  the  monies  to  Irigo^  which  they  now  claim  to 
recover  out  of  the  freight  in  priority  to  the  Plaintiff. 


1847. 


Argument, 


It  was  also  insisted,  both  on  the  part  of  the  master 
and  of  the  shipbrokers,  that  the  Plaintiff  appeared  by 
his  bill  to  have  parted  with  all  interest  in  the  ship  and 
freight  to  Hopper^  and  therefore  that  he  had  no  right  to 
sue.  On  this  point  the  case  of  Righy  v.  The  Great 
Western  Railway  Company  {V)  was  cited.  On  the  effect 
of  the  certificate  of  registry  as  evidence  of  the  owner- 
ship against  third  persons,  the  cases  of  Flower  v.  Young  {c) 
and  Pirie  v.  Anderson  (d)  were  also  mentioned. 

Mr.  fViUcocky  for  the  Defendant  Hopper, 

Ingo  did  not  appear,  and  a  traversing  note  had  been 
filed  as  against  him. 


Vicb-Chancellor  : — 

The  first  question  I  shall  consider  is  that  which  re- 
lates to  the  certificate  of  registry,  and  (not  to  confound 
tc^ether  the  numerous  topics  which  were  argued  at  the 
bar),  I  will  first  consider  this  question  as  against  SUmp' 


Judgment* 


(a)  4  Bing.  729. 
{h)  2  Phil.  49. 


(c)  3  Campb.  240. 
{d)  4  Taunt  6ft2. 
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son  only,  omitting  Messrs.  Carter  ^  Bonus,  and  will 
suppose  (for  the  purpose  of  argument)  that  the  Plaintiff 
at  the  time  of  filing  the  bill  was  the  mortgagee  of  the 
ship  Ann  APKenzie,  no  sale  having  taken  place.  Upon 
this  hypothesis,  what  are  the  grounds  on  which  Simpson 
justifies  the  detention  of  the  certificate  of  registry? 


That  the  law,  in  the  absence  of  special  contract^ 
would  give  Simpson  in  this  case  a  lien  upon  the  cer- 
tificate of  registry  for  his  wages,  or  for  disbursements 
made  or  liabilities  incurred  on  account  of  the  ship,  can- 
not be  successfully  argued.  That  there  was  any  spedal 
contract  between  Simpson  and  the  Plaintiff,  or  Simpson 
and  Inffo,  giving  a  lien  on  the  certificate  of  registry,  has 
not  been  suggested.  The  detention  of  the  certificate 
(as  far  as  appears)  arose  out  of  advice  given  by  a  friend 
of  Simpson^ s  ;  and  that  detention  appears  to  me  to  have 
been  altogether  indefensible  on  the  part  of  Simpson, 
subject  to  the  question,  whether  the  Plaintiff  had  such 
an  interest  in  the  certificate  of  registry  as  entitled  him 
to  require  that  Simpson  should  deliver  it  up  at  his  re- 
quest. In  considering  this  latter  question,  I  lay  out 
of  the  case  the  circumstance  that  the  Plaintiff  did  not 
uniformly  require  that  it  should  be  delivered  to  a  parti- 
cular party,  that  is,  to  the  proper  officer  of  customs. 
Nothing  has  ever  turned  upon  that  point,  except  in  ar- 
gument at  the  bar.  The  question  between  the  Plaintiff 
and  Simpson  always  was,  whether  Simpson  had  a  right  to 
detcdn  the  certificate  until  his  demand  was  satisfied,  and 
not  whether  he  should  deliver  it  to  one  party  or  another. 


It  was  said,  however,  that  the  instrument  itself  was 
of  a  nature  which  excluded  the  jurisdiction  of  the 
Court  No  authority  was  cited  in  support  of  this  ar- 
gument; and  although  it  may  rarely  happen  that  the 
proceedings  of  this  Court  are  sufficiently  rapid  to  in- 
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duce  parties  to  resort  to  the  jurisdiction,  I  can  see  no 
reason  why  the  certificate  of  registry  of  a  ship  should 
be  excepted  out  of  the  general  jurisdiction  of  the  Court 
to  order  documents  to  be  delivered  up  There  are  few 
instruments  the  actual  possession  of^  or  dominion  over, 
which  are  of  more  importance  than  the  certificate  of 
r^stry  of  a  ship.  If  that  be  so,  the  interest  of  the 
Plaintiff,  as  mortgagee  of  the  ship  (which  is  the  hy- 
pothesis I  am  now  proceeding  upon),  is  sufficient  to 
enable  him  to  maintain  the  suit.  This  would  sustain 
the  Plaintiff's  case  up  to  the  23rd  of  November,  1841, — 
the  date  of  the  sale  to  Hopper.  But  Simpson  insists, 
that  afler  that  sale  the  Plaintiff  ceased  to  have  any 
interest  in  the  ship,  and  that  at  the  time  the  bill  was 
filed  he  had  no  such  interest.  That  appeared  to  me 
(as  I  stated  during  the  argument)  to  be  a  difficulty  in 
the  Plidntiff's  way,  so  far  as  the  certificate  of  registry 
was  concerned ;  but  upon  further  consideration  I  have 
satisfied  myself  that,  notwithstanding  that  sale,  the 
Plaintiff  had  still  an  interest  in  the  certificate  of  re- 
gistry sufficient  to  enable  him  to  sustain  the  suit. 


1847. 


JudgmetU, 


The  Plaintiff  had  sold  the  ship  to  Hopper^  and  cove- 
nanted for  title  and  quiet  enjoyment  generally,  and 
especially  against  Ingo  by  name.  Simpson  and  In^o 
(for  the  present  I  still  omit  Carter  ^  Bonus)  claimed  an 
interest  in  the  ship,  and  in  the  certificate  of  registry ; 
and  Hopper  (whom  I  treat  as  a  bondjide  purchaser),  by 
reason  of  the  dispute  about  these  cliums,  was  unable  to 
obtain  the  possession  of  or  dominion  over  the  certifi- 
cate of  registry,  and  consequently  was  prevented  from 
having  the  benefit  of  his  purchase  in  the  use  of  the 
ship.  Upon  this  he  brought  his  action  of  covenant 
against  the  Plaintiff.  Now  the  gist  of  the  action  was 
the  detention  of  the  certificate  of  registry ;  and  if  the 
Plaintiff  could  procure  that  document  to  be  delivered 
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up  to  the  proper  officer  of  customs,  be  would  fulfil  his 
contract  with  Hopper,  and  have  a  defence  to  the  action. 
The  question  is,  whether  as  vendor,  (regard  being  had 
to  his  covenants),  he  did  not,  after  executing  the  bill 
of  sale,  retain  a  sufficient  interest  in  the  certificate  of 
registry,  as  against  the  parties  unlawfully  detaining  it, 
to  entitle  him,  in  fulfilment  of  his  contract  with  Hopper, 
and  for  his  own  defence,  to  maintain  a  suit  for  that  part 
of  the  relief.  The  conclusion  to  which  I  have  come 
is  that  he  did  retain  such  an  interest. 


It  was  said,  however,  that  if  the  Plaintiff^s  case  Ib 
right,  and  if  Simpson  could  not  lawfully  detain  the  cer- 
tificate, the  Plaintiff  had  a  defence  to  Hopper^ $  action; 
— that  may  be  so  as  regards  Simpson,  although  as  re- 
gards Inffo,  who  is  especially  named  in  the  covenant, 
the  case  may  be  different.  Even  as  to  Simpsofi,  who 
insists  that  the  detention  was  lawful,  I  think  he  ought 
not  to  be  allowed  to  evict  the  Plaintiff  of  his  remedy 
here  (if  otherwise  entitled  to  relief),  by  suggesting  that 
in  argument  which  he  denies  upon  the  record.  As 
against  Simpson,  I  think  the  Plaintiff,  at  the  time  he 
filed  his  bill,  was  entitled  to  have  the  certificate  of 
registry  delivered  to  the  proper  officer  of  customs. 


Here  an  important  question  arises, — Carter  ^  Bo- 
ntLS  do  not  by  their  answer  insist  on  a  lien  upon,  or  a 
right  to  detain  the  certificate,  until  their  demand  shall 
be  paid ;  nor  do  they  disclaim  it.  By  their  answer  they 
say  the  certificate  is  then  in  the  hands  of  Mr.  Jordeson, 
their  solicitor  (who  is  also  Simpson^s  solicitor),  as  soli- 
citor for  Simpson.  The  counsel  for  Carter  §•  Bonus, 
as  I  understood  him,  relied  upon  the  possession  of  the 
certificate,  as  giving  his  clients,  if  posterior  in  time, 
priority  in  right  However,  I  have  thought  it  right  to 
read  the  answer  of  Carter  ^  Bonus,  for  the  purpose 
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of  seeing  whether,  according  to  their  own  representa- 
tions of  the  case,  they  were  or  not  parties  (with 
Simpson)  to  the  detention  of  the  certificate ;  and  the 
conclusion  to  which  I  have  come  is  that  they  were  so, 
and  Uiat  I  must  upon  this  part  of  the  case  consider 
them  in  the  same  position  with  Simpsan.  [His  Honor 
then  stated  other  &cts  appearing  on  the  evidence,  which 
led  to  the  same  conclusion  as  to  the  part  taken  by 
Carter  ^  Bonus  with  reference  to  the  certificate ;  and 
remarked  on  its  bearing  on  the  question  of  costs  on 
that  part  of  the  case.] 


1847. 


Judgment. 


The  next  question  relates  to  the  freight.  On  this 
part  of  the  case  the  Plaintiff  has  submitted,  without 
prejudice,  to  pay  to  Simpson,  out  of  the  freight,  all 
monies  properly  expended  by  him  out  of  pocket,  for 
the  purpose  of  enabling  the  ship  to  proceed  on  her 
outward  voyage,  and  also  his  wages,  as  falling  within 
the  category  of  expenses  necessarily  incurred  in  earn- 
ing the  fireight.  He  submits  also  to  pay  to  Carter  Sf 
Bonus,  out  of  the  freight,  all  sums  properly  paid  by 
them  out  of  pocket  for  the  like  purpose.  He  makes 
this  submission  upon  my  suggestion  that  it  was  rea- 
sonable, whether  it  could  be  enforced  or  not ;  but  he 
makes  it  under  protest,  and  reserves  to  himself  the 
right  to  withdraw  it  if  the  Defendants  should  subject 
him  to  further  litigation ;  and  he  resists  altogether  the 
daim  of  Carter  Sf  Bonus,  to  be  paid  out  of  the  freight 
and  earnings  of  the  ship  the  50/.  advanced  by  them  to 
Liffo  before  the  ship  sailed  on  the  outward  voyage. 
Except,  therefore,  for  the  purpose  of  deciding  the  claim 
of  Carter  ^  Bonus  to  the  50/.,  and  for  the  purpose  of 
disposing  of  the  costs  of  the  suit  occasioned  by  the 
daims  of  Simpson  and  of  Carter  Sf  Bonus  to  be  paid 
out  of  the  freight  and  earnings  of  the  ship — the  pay- 
ments which  Plaintiff  now  submits  to  make, ---I  have 
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no  further  question  to  decide.  But  for  these  pur- 
poses I  must  briefly  notice  the  Defendants'  claim  as 
to  freight 

Firsts  as  to  the  claim  of  Simpson.  That  he  cannot 
support  his  claim  of  lien  upon  the  freight  upon  any 
general  rule  of  law>  without  special  contract,  was 
almost  conceded,  and  is,  I  think,  clear.  If  he  has 
any  such  claim  as  he  has  set  up,  founded  upon  a 
special  agreement  with  Inffo,  he  has  given  no  evidence 
which  I  can  look  at  in  support  of  it,  and  I  must  dis- 
regard it. 

The  only  remaining  question  respecting  SimpsmCi 
claim  is,  whether  he  can  justify  it  under  an  agreement, 
express  or  implied,  with  the  Plaintiff?  The  answer  to 
this  question  in  the  negative  will  be  found  in  the 
evidence.  [His  Honor  stated  the  depositions  on  the 
subject] 

The  claim  of  Carter  Sf  Bonus  is  not  so  easily  dis- 
posed of.  The  Plaintiff's  mortgage  on  ship,  freight 
and  earnings,  is  dated  the  16th  of  October,  1839,  and 
was  complete  on  the  20th  of  July,  1840.  The  ad- 
vances, in  respect  of  which  Carter  8f  Bonus  claim  a 
lien  on  the  freight,  were  made  on  the  5th  of  August, 
1840;  and  I  think  the  effect  of  the  evidence  is — indeed 
their  answer  so  represents  it,  that  the  cheque  for  50/., 
dated  the  5th  of  August,  1840,  and  the  certificate  of 
registry,  were  actually  exchanged  the  one  for  the  other 
at  the  same  moment  If  that  be  so,  I  think  they  would 
be  affected  by  such  notice  of  Plaintiff's  prior  claim,  as 
the  indorsement  on  the  certificate  of  regbtry  would 
give  them ;  for,  to  say  the  least,  they  might,  if  neces- 
sary, have  stopped  the  pajnoient  of  the  cheque  in  con- 
sequence of  the  notice  conveyed  by  the  indorsement: 
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although  that  would  scarcely  be  pecessary  where  the 
delivery  of  the  cheque  and  of  the  certificate  of  registry 
were  simultaneous. 

Other  objections,  however,  were  raised.  First,  it  was 
said  that  freight,  being  due  under  the  charter-party,  would 
not  pass  at  law  by  mortgage  of  the  ship,  and  that  the  in- 
dorsement on  the  certificate  of  registry  did  not  mention 
freight,  and  Splidt  v.  Bmoks{a)  was  cited.  Admitting 
this,  and  not  saying  whether  the  possession  taken  of  the 
ship,  in  January,  1841,  would  not  in  equity  have  entitled 
the  Plaintiff  to  a  receivor?  it  appears  to  me  that  notice 
that  the  ship  was  mortgaged,  especially  in  the  case  of 
brokers  who  knew  of  the  charter-party,  was  sufficient 
to  put  Carter  8f  Bonus  upon  inquiry,  whether  this 
mortgage  of  the  ship,  of  which  they  had  notice,  did  not 
mclude  her  freight,  earnings,  and  profits.  But,  se- 
condly, it  was  said,  that  the  certificate  of  registry  was 
calculated  to  mislead,  and  did  mislead  Carter  8f  Bonus, 
The  mortgage,  it  will  be  remembered,  was  in  fact  to 
secure  four  bills  of  exchange  of  600/.  each,  and  in- 
terest^  and  future  advances;  but  the  mortgage,  as  de- 
scribed on  the  indorsement  on  the  certificate  of  registry, 
was  stated  to  be  for  securing  payment  of '^600/.,  and 
all  sums  of  money  which  may  hereafter  become  due." 
Upon  this  state  of  facts.  Carter  8f  Bonus  have  con- 
tended that  the  Plaintiff  cannot  claim  more,  in  priority 
over  them,  than  one  sum  of  600L,  together  with  further 
advances  and  interest. 


1847. 
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It  is  not  necessary  that  I  should  give  an  opinion, 
what,  if  in  this  particular  case  fraud  or  culpable  neg- 
ligence were  imputable  to  the  Plaintiff,  the  decision 


(a)  10  East,  279. 
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should  be.  I  cannot,  upon  the  evidence,  conclude  that 
such  was  the  case;  but  the  contrary.  [His  Honor 
stated  the  evidence,  and  his  conclusion  that  the  omis- 
sion in  the  indorsement,  to  mention  more  than  one  of 
the  bills  of  exchange,  was  an  error  of  the  public  officer.] 
How,  in  that  case,  will  the  matter  stand?  K  the  in- 
dorsement, though  inaccurate,  had  not,  to  the  extent 
of  600^,  been  definite,  there  would  be  no  doubt  upon 
the  case.  If  a  person  knows  that  another  has  or  claims 
an  interest  in  property,  he,  in  dealing  for  that  property, 
is  bound  to  inquire  what  that  interest  is,  although  it 
may  be  inaccurately  described:  Taylor  v.  Baker  {a). 
The  question  here  is,  whether,  by  reason  of  the  definite 
claim  made  as  to  the  60021,  the  PlaintiiF  is  precluded 
from  claiming  more  than  the  sum  so  defined,  and  sub- 
sequent advances  ? — whether,  in  fact,  he  is  bound  by 
his  own  representation,  though  made  by  mistake.  If 
I  am  to  consider  Carter  Sf  Bonus  as  misled,  to  their 
damage  and  injury,  by  the  error,  it  might  be  right,  as 
between  two  innocent  parties,  that  the  one  who  misled 
the  other  should  bear  a  loss  occasioned  by  his  own  mis- 
take. But  if  Carter  8f  Bonus  have  not  been  to  their 
damage  and  injury  misled,  there  is  no  reason  why  the 
PlaintifTs  original  priority  should  be  taken  from  him. 
Now,  in  this  case,  although  the  indorsement  does  not 
correctly  represent  the  details  of  the  PlaintifTs  mort- 
gage, it  represents  it  as  being  of  indefinite  amount, — 
as  liable  to  an  indefinite  increase.  It  is  impossible, 
therefore,  that  Carter  §•  Bonus  can  have  relied  upon 
having  any  specific  amount  of  security,  or  intended  to  do 
more  than  take  their  chance.  They  made  no  inquiry, 
because  no  inquiry  could  have  been  of  use, — the  answer 
to  inquiries  would  have  been,  there  is  no  limit  to  our 


(a)  5  Price,  306. 
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righty  except  what  the  value  of  the  freight  and  earnings         1847. 
may  impose. 

The  Plaintiff  must  pay  Hopper  his  costs,  and  subject 
to  that,  the  costs  of  suit  must  be  paid  by  the  De- 
fendants. 


Judgment, 


1848. 

MORES  V.  MORES.  ^  m%.* 

IHE  testator  by  his  will,  dated  in  February,  1829,  In  a  suit  by  a 
(among  other  things),  gave  to  trustees  two  closes  of  wvcral  legaciw 
land,  containing  twelve  acres,  opposite  Chingfard  church,  ^^  wdUdiW 
in  the  county  of  Essex,  and  his  leasehold  estate  therein  the  testator, 

.  against  the  ez- 

described,  and  five  lOOil  bonds  of  the  Stamford'hill  and  ecator,  naming 
dreenrlanes  Trust,  and  a  policy  of  insurance,  upon  trust,  Mother  i^tee, 
to  call  in  and  invest  the  monies  due  and  to  be  received  ^J»o  J^^dcr  one 

construction  of 

in  respect  of  the  said  five  bonds;  and  to  stand  and  be  a  bequest  would 
seised  and  possessed  of  the  said  hereditaments  and  pre-  an  interest  in 
mises  and  the  said  five  bonds  and  the  monies  to  be  pro-  'Zl^X 
duced  therefrom,  and  the  moiety  of  the  money  to  be  pro-  *}*®  ?}*i'*^2?» 

,  .  ''  J  f         the  Plaintiffs 

duced  from  the  policy  of  insurance,  upon  trust,  to  pay  and  alleged  by  their 
apply  the  rents  and  profits,  interest,  dividends,  and  pro-  other  legatee  so 
oeeds  thereof  to  and  for  the  maintenance  and  support  of  dJ^^"  *wa 
his  son,  the  Plaintiff,  William  George  Mores,  during  his  out  of  the  ju- 

,,  ,  risdictionf  but 

life,  to  be  paid  to  him  at  such  time  or  times  and  in  such  did  not  proTc 
manner  as  his  said  trustees  should  from  time  to  time  in  motions  ex^** 
their  discretion  think  fit;   and  his  will  was  that  the  parte. support- 

ed  bj  amdaTits, 
that  such  other 
legatee  could 
not  be  found  to  be  served  with  process,  obtamed  leave  to  file  a  replication,  and  afterwards 
to  set  down  the  cause  against  the  Defendants  who  had  appeared  and  answered.  At  the 
hearing,  the  absence  of  the  other  legatee  was  urged  by  the  executor  as  a  preliminary  ob- 
jection to  the  hearing  of  the  cause,  but  the  Court  heard  the  cause  upon  the  questions  of 
construction  on  the  bequests  in  which  the  absent  legatee  was  not  interested,  and  reserved 
the  consideration  of  the  question  as  to  the  bequest,  in  which  it  was  suggested  that  the 
absent  party  had  an  interest,  directing  that  legacy  to  be  brought  into  Court,  and  also 
directing  an  inquiry  before  the  Master,  whether  the  absent  party  was  out  of  the  juris- 
diction. 
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Staiemeni, 


same  should  not  be  psud  to  any  person  under  any  as- 
signment to  be  made  by  his  said  son,  or  to  any  assignee 
under  any  insolvent  act  or  commission  of  bankrupt,  or 
under  any  execution  or  extent  which  might  at  any  time 
be  issued  against  his  said  son ;  and  after  the  decease  of 
his  said  son,  upon  trust,  for  Elizabeth  and  SeUncLj  the 
testator's  daughters.  By  a  codicil,  dated  in  1840,  the 
testator  bequeathed  to  his  son,  Edward  Rowe  Mares, 
*^  in  addition "  to  what  he  had  already  left  him  by  his 
will,  600/.  stock.  Three  per  Cent.  Consols,  subject  also 
to  the  same  controlling  powers,  orders,  restrictions,  and 
directions  of  his  trustees,  as  are  appointed  by  his  said 
will ;  and  to  his  said  son,  William  George  Mares,  subject 
to  the  like  control  as  exercised  by  his  said  trustees,  in 
addition  to  what  he  had  already  left  him  by  his  will,  a 
further  bequest  of  600/.  Three  per  Cent.  Consols,  the 
same  as  his  brother,  and  to  the  survivor  of  them ;  and 
in  the  event  of  both  their  deaths,  to  the  sole  use 
and  behoof  of  the  said  Elizabeth  and  Selina,  Some 
time  after  the  date  of  the  will,  and  before  the  mak- 
ing of  the  next  codicil,  in  1842,  the  five  100/.  turn- 
pike bonds  were  sold  by  the  testator.  By  a  codi- 
cil, dated  in  1842,  the  testator  revoked  the  bequests 
made  to  the  said  trustees,  gave  and  bequeathed  unto 
new  trustees  the  same  policy  of  insurance,  and  the 
same  closes  of  land  and  leasehold  estate,  and  the  said 
five  100/.  bonds  of  the  Stamford-hill  and  Green-lanes 
Trust,  to  hold  the  same  unto  the  said  new  trustees,  upon 
the  same  trusts  as  were  declared  by  his  will.  By  a 
codicil  dated  in  1844,  the  testator  gave  to  his  said  son, 
William  George  Mores,  subject  to  the  like  control,  order, 
restrictions,  and  directions  of  his  trustees,  in  addition 
to  what  he  had  already  left  him,  his  leasehold  estate  in 
Park-street,  held  under  Lord  Grosvenor,  subject  to  a 
groimd-rent  of  24/.  per  annum ;  "  and  in  the  event  of 
his  death,"  to  the  sole  use  and  behoof  of  the  said  Eliza- 
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beA  Mares  and  Selina  Mores.     The  will  was  proved  by 
Elizabeth  Mares  alone. 

The  bill  was  filed  by  WiOiam  George  Mores  and  a 
mortgagee  of  his  interest  under  the  will^  against  Eliza- 
beth and  Selina  Mores^  the  trustees^  and  Edward  Rowe 
Mares.  The  bill  described  the  Defendant,  Edward 
Rowe  Mores  as  ^^  now  residing  in  parts  beyond  the  seas^ 
out  of  the  jurisdiction  of  the  Court,  but  whose  present 
residenoe  the  Plaintifis  are  unable  to  ascertain."  The 
bill  prayed  an  account  of  the  personal  estate  and  ef- 
fects of  the  testator,  and  the  application  thereof,  in  a 
due  course  of  administration ;  and  that  the  rights  of 
the  Plaintiff,  William  George  Moresy  under  the  will 
and  codicils  might  be  declared  and  secured,  and  that 
Elizabeth  Mores  might  be  decreed  to  assent  to  the 
several  legacies  thereby  bequeathed  to  him,  and  to 
transfer  and  pay  the  Plaintiffs  the  legacy  of  600/. 
Consols,  and  other  the  monies  to  which  the  Plaintifis 
might  be  entitled.  Process  was  prayed  against  all  the 
Defendants  in  the  common  form.  The  Defendants, 
except  Edward  Rawe  Mores,  appeared  and  answered 
the  bill.  The  last  answer  was  filed  on  the  7th  of 
March,  1847. 


1848. 


Staitmmt. 


By  an  Order  of  the  8th  of  May,  1847,  upon  motion  Orderi  giving 
supported  by  afiidavits,  that  t^e  Plaintiffs  had  not  been  puintiff  to  file 
able  to  find  Edward  Rowe  Mores  to  serve  him  with  a  Jl^d  to  MU°o'wn 
subpoena,   the    Vice- Chancellor  of  England   gave  the  thccauieas 

,.       .  .  t       T-i       against  the  De- 

Plainti£&  leave  to  file  a  rephcation  against  the   De-  fendanuwho 
fendants  who  had  appeared  and  answered  (a).     A  wit-  andimsw^d; 

upon  affidavit 
that  another  Defendant  could  not  be  found  to  be  serred  with  proceasy  the  Plaintiff  being 
onable  to  make  the  init  eflfectaal  against  inch  other  Defendant  under  any  of  the  Greneral 
Orders  of  the  Court. 

(a)  This  order,  and  the  sub-    November,  1847,  were  obtained 
sequent  order  of  the  10th  of    by  the  PlaintiffB  ex  parte ;  and 
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ness  called  for  the  Plaintiffs,  deposed  that  he  had  made 
diligent  inquiries  to  ascertain  the  residence  of  Edward 


Simtemmi, 


being  considered  by  the  Regis- 
trars of  the  Court  as  new  in 
practice,  both  orders,  before 
they  were  drawn  up,  were 
brought  by  the  Registrar  under 
the  especial  consideration  of  his 
Honor,  the  Vice-Chaneellor  of 
Englandy  who  was  of  opinion 
that  they  were  orders  which 
the  circumstances  of  the  case  re- 
quired, the  Plaintiffis  not  being 
able  to  suggest  that  the  De- 
fendant had  gone  out  of  the 
realm  to  avoid  service  of  pro- 
cess, or  otherwise  to  bring  the 
case  within  the  general  orders 
of  the  Court.  The  order  of  the 
8th  of  May,  1847,  was  as  fol- 
lows:— ^**  Upon  motion  this  day 
made  unto  this  Court  by  Mr. 
Beavan,  of  counsel  for  the 
Plaintiff,  it  was  alleged  that  it 
appears,  by  the  affidavit  of 
Thomas  Gill,  that  the  bill  in 
this  cause  was  filed  on  the  ISth 
day  of  October  last,  praying  &c. 
(stating  the  prayer).  That  the 
said  EUzaheth  Mores  was  the 
executrix  of,  and  alone  proved 
the  will  of  the  said  testator 
Edtoard  Rowe  Mores,  and  tne 
said  Charles  Hyde  and  James 
Cathenoood  were  appointed  trus- 
tees of  the  will  of  the  said  tes- 
tator. That  the  said  Elizabeth 
Mores,  Selina  Mores,  Charles 
Hyde,  and  James  Catherwood 
duly  appeared,  and  have  filed 
their  answers  in  this  cause. 
That  the  said  Edward  Rotce 
Mores  the  younger  was  made 


a  party  to  the  said  suit  by  rea« 
son  of  a  bequest  in  the  will  of 
the  testator  as  follows: — '1 
give  and  bequeath  unto  my  said 
son,  William  Chorgt  Mores,  in 
my  said  will  named,  and  subject 
to  the  like  control  as  exercised 
by  my  said  trustees,  in  addition 
to  what  1  have  already  left 
him  thereby,  a  further  bequest 
of  600/.  3  per  cent.  Grovemment 
Stocks,  the  same  as  his  brother, 
(meaning  thereby  the  Defend- 
ant Edward  Rows  Mores  the 
younger),  and  to  the  survivor 
of  them,  and  in  the  event  of 
both  of  their  deaths  to  the  sole 
use  and  behoof  of  EltMahdk 
Mores  and  Selina  Mores,  my 
daughters.*  That  deponent  has 
made  and  caused  to  be  made 
diligent  inquiries  from  persons 
acquainted  with  the  said  Ed- 
ward  Rowe  Mores  the  younger, 
to  ascertain  and  discover  the 
place  of  abode  of  the  said  Ed- 
toard Rowe  Mores  the  younger, 
to  serve  him  with  a  subpoena  in 
this  caase,  but  that  deponent 
has  been  unable  to  find  out  the 
place  of  abode  of  the  said  Ed- 
ward Rowe  Mores  the  younger, 
and  has  been  informed  that  he 
had  no  settled  place  of  resi- 
dence. That  deponent  has  made 
and  caused  to  be  made  such  in- 
quiries as  aforesaid  from  the  said 
Defendants,  Elizabeth  Mares,  Se- 
lina Mores,  Charles  Hyde,  and 
James  Catherwood,  and  also  of 
Messrs.  Hyde,  the  solicitors  to 
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Rawe  Mares^  bat 'had  not  succeeded;  and  that  he  be- 
lieved him  to  be  residing  in  some  part  of  Jersey,  On 
the  10th  of  November,  1847,  the  Vice-chancellor  of 
England^  upon  motion,  gave  the  Plaintiffs  leave  to  set 
down  the  cause  for  hearing  against  tlie  other  Defend- 
ants (a).     At  the  hearing. 


1848. 


BMemeni, 


the  said  testator  in  hb  lifetime, 
all  of  whom  have  declared  that 
they  are  ignorant  of  the  place 
of  abode  of  the  said  Edward 
iSoiM  Jfor«f  the  yonnger.  That 
the  said  Plainti£b  are  wholly 
ignorant  of  the  place  of  abode 
of  the  said  Edtoard  Rowe  Mores 
the  younger.  That  although 
deponent  has  used  due  diligence 
for  the  purpose  of  serving  the 
said  Edward  Rmoe  Mores  the 
younger  with  a  subpoena  to  ap- 
pear in  this  cause,  deponent  has 
been  unable  to  do  so,  and  that 
deponent  has  no  knowledge 
whatever  of  the  place  of  abode 
of  the  said  Edward  Rowe  Mores 
the  younger.  It  was,  therefore, 
prayed,  that  the  Plaintifiis  may 
be  at  liberty  to  file  a  replication 
to  the  answers  of  the  Defend- 
ants, Elizabdh  MoreSf  Selina 
Mores,  Charles  Byde,  and  James 
Caihenooody  which,  upon  hear- 
ing the  said  affidavit  read,  is 
ordered  accordingly." 

(a)  **  Upon  motion  this  day 
made  xmto  this  Court,  by 
Mr.  Beavan,  of  counsel  for  the 
Plaintiff,  it  was  aUeged,  that 
it  appears  by  the  affidavit  of 
l%amas  OiUy  that  on  the  8th 
day  of  BCay  last  this  Court 
&c.  (stating  the  order  of  that 
date),  grounded  upon  an  affi- 

VOL.  rv. 


davit  made  by  deponent  and 
filed  in  this  Court,  that  al- 
though deponent  had  used  due 
diligence  for  the  purpose  of 
serving  the  Defendant,  Edioard 
Rowe  Mores  the  younger,  with 
a  subpoena  to  appear  in  this 
cause,  he  had  been  unable  to 
do  so :  that  on  the  2nd  day  of 
June  last,  in  pursuance  of  the 
said  order,  deponent  duly  filed 
a  replication  to  the  answer  of 
the  said  Elizabeth  Mores,  Selina 
Mores,  Charles  Hyde,  and  James 
Catherwood:  that  publication 
passed  in  this  cause  against 
the  said  Defendants,  Elizabeth 
Mores,  Selina  Mores,  Charles 
Hyde,  and  James  Catherwood, 
on  the  28th  day  of  July  in- 
stant :  that  since  the  date  of 
the  last-mentioned  order  de- 
ponent had  used  due  diligence 
and  made  many  inquiries  to 
ascertain  the  place  of  abode  of 
the  said  Edward  Rowe  Mores 
the  younger,  for  the  purpose 
of  serving  the  said  Edward 
Rowe  Mores  the  younger  with 
the  subpoena  to  appear  in  this 
cause,  but  had  been  unable  to 
do  so,  and  that  he  had  no 
knowledge  whatever  of  the 
place  of  abode  of  the  said  Ed- 
ward Rowe  Mores  the  younger. 
It  was  therefore  prayed  that 

t  H.  W, 
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Mr.  Anderdan  and  Mr.  Hallett  in^ted,  as  A  pieli* 
minary  objection^  that  the  Defendant  Edtoard  Howe 
Mares  had  not  been  proved  to  be  out  of  the  jurisdio- 
tion  of  the  Courts  and  that  in  his  absence  the  Cause 
could  not  proceed. 


Mr.  Romilly  and  Mr.  Beavan,  for  the  Plamti£&. — 
The  case  is  one  in  which  the  Court  can  make  a  decree 
in  the  absence  of  Edward  Rowe  Mores ;  he  is  not,  in 
&ct^  interested  in  the  relief  which  the  Plaintiff  seeks ; 
or  if  the  Court'  should  be  of  opinion  that  he  has  an 
interest)  his  rights  may  be  saved  under  the  40th  Gene- 
ral Order  of  August,  1841 ;  or  the  Court  may  make 
a  decree  as  to  the  matters  in  which  he  has  no  interest; 
WiUats  V.  Busby  (a),  fValley  v.  Walley  (*). 

Mr.  Anderdofiy  in  reply. — The  40th  Order  has  no 
application.  We  could  not  object  that  the  bill  was 
defective,  for  Edward  Rowe  Mores  was  made  a  De- 
fendant. A  Defendant  out  of  the  jurisdiction  may 
now  be  made  a  party  by  compulsion :  General  Order 
XXXIII.  of  May,  1845.  There  is  not,  therefore,  the 
difficulty  which  the  Master  of  the  RoUs  lamented  in 
WiUats  V.  Busby  (c).  And  the  decree  of  the  Court  in 
this  suit  will  not  preclude  a  new  bill  agsdnst  the  exe- 
cutrix at  the  suit  of  Edward  Rowe  Mores :  fFaterion  v. 
Croft  (d). 


the  PlaintifiB  may  be  at  liberty 
to  set  down  the  cause  for 
heaiiDg  against  the  Defendants 
Elizabeth  Mores y  Selina  Mores^ 
Charles  Hyde^  and  James  Ckh 
ihenjooody  notwithstanding  the 
Defendant,  Edward  Rowe  Mores 
the  yonnger,  has  not  appeared 
to  and  answered  the  Plaintiff's 


bill,  which  upon  hearing  the 
sud  affidarit  read^  is  ordered 
accordingly." 

(a)  6  Beav.  193 ;  S.  C,  3 
Beav.  420. 

(6)  1  Vem.  484. 

(c)  3  Beav.  421. 

{d)  6  Sim.  431. 
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Yicb-Chancellor: — 

Under  the  will  and  five  codlcOs  of  the  testator  in  the 
cause,  or  under  some  of  those  instruments^  the  Plaintiff 
William  George  Mores,  as  legatee,  and  the  Plaintiff  Bea- 
van  as  assignee,  by  way  of  mortgage,  of  William  George 
Mares,  claim  to  be  entitled  for  the  life  of  William 
Greorffe  Mores, — Ist,  to  certain  closes  of  land  and  lease- 
hold estate;  2nd,  to  five  bonds  of  the  Stamford-hill  and 
Green-lanes  turnpike  trust;  3rd,  to  a  moiety  of  the 
money  to  be  received  from  a  policy  of  assurance;  and 
4thly  and  5thly,  to  two  legacies  of  6002.  consols  each; 
and  6thly,  to  a  legacy  of  50L  cash. 


1848. 


Jitdpmmi. 


The  Defendant  Elizabeth  Mores,  the  executrix,  and 
the  Defendant  Selina  Mores  raise  questions  upon  the 
construction  of  the  testator's  testamentary  papers,  or 
some  of  them,  adverse  to  Plaintiffs.  Questions  also 
arise  upon  the  construction  of  the  same  papers  on 
the  part  of  Edward  Howe  Mores  adverse  to  the  Plain- 
ti£b'  claim  to  one  of  the  legacies  of  600/.  consols.  The 
Plfdntifis'  claim  to  the  other  legacies  is  unfettered  by 
any  claim  on  the  part  of  Edward  Rowe  Mores.  The 
legacy  of  501  has  been  paid  to  the  Plaintiff  William 
George  Mores;  the  other  five  legacies  are  unpaid.  On 
the  hearing  of  the  cause,  an  objection  was  taken  by  the 
Defendant  Elizabeth  Mores,  the  executrix,  that  Edward 
Rowe  Mores  was  not  proved  to  be  out  of  the  jurisdic- 
tion, and  that  therefore  the  hearing  should  not  pro- 
ceed. To  meet  this  difficulty  the  Plaintiffs  contended, 
first,  that,  although  he  had  been  named  a  party,  the 
points  taken  in  his  favour  upon  the  construction  of  the 
testator's  will  were  so  clear  as  not  to  raise  a  probabiKs 
causa  Utigandi,  and  that  I  might  safely  decide  against 
him  in  his  absence, — secondly,  the  Plaintiffs  offer  to 
confine  the  suit  to  the  four  imsatisfied  claims,  as  to 

k2 
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Judgmemi, 


ivfaich  It  is  admitted  that  all  persons  interested  are 
parties.  This  was  objected  to,  upon  the  ground  that 
it  would  subject  Elizabeth  Mores  to  a  second  suit  with 
reference  to  the  same  will, — thirdly,  the  Plaintiffs  offered 
to  waive  a  present  decision  of  the  Court  as  to  the  600/. 
consols,  in  which  Edward  Rowe  Mares  is  said  to  be  in- 
terested; and  that  that  sum  should  be  brought  into 
court,  not  to  be  paid  out  without  notice  to  Edvoard 
Rowe  Mores;  and  the  decision  of  the  Court  be  confined  to 
the  remaining  points.  This  also  was  objected  to,  partly, 
as  I  understood,  upon  the  ground  that  the  Plaintifis  had 
a  right  to  have  all  the  points  arising  imder  the  will  de- 
cided simultaneously  or  at  the  same  hearing,  and  partly 
upon  the  ground  that  the  order  proposed  would  be  an 
irregularity  in  practice. 


I  have  omitted  to  mention  what  is  extremely  import- 
ant,— that  assets  arc,  in  effect,  admitted  to  pay  the 
Plaintiff^s  chdms,  if  he  shall  establish  them,  and  that 
the  executrix  does  not  require  any  account  to  be  taken. 


The  first  point  made  by  the  Plaintiff  I  had  no  hesi- 
tation in  rejecting.  With  respect  to  the  remuning 
points,  I  thought  it  right  to  consider  them  before  the 
points  arising  between  the  Plaintiffs  and  the  parties 
other  than  Edward  Rowe  Mores  were  argued;  and  it 
is  upon  those  points  I  am  now  to  observe.  The  second 
and  third,  as  points  of  strict  practice,  are  sufficiently 
intelligible.  But  no  resources  that  I  possess  have  en- 
abled me  to  discover  any  moral  reason  why  an  execu- 
trix, whose  duty  it  is  to  carry  into  effect  the  trusts  of 
the  will  with  all  convenient  speed,  should  nose  them  in 
the  present  case.  If  accounts  were  to  be  taken,  the 
objection  might  not  be  improper  in  a  trustee,  for  if  the 
assets  were  found  insufficient^  the  executrix  might  be 
liable  to  have  the  accounts  taken  a  second  time  in 
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another  suit  by  Edward  Rawe  Mares,  Bat  as  this  is 
not  the  case^  I  do  not  see  how  the  Defendant  ean  be 
put  to  inconvenience,  (injury  is  out  of  the  question), 
by  my  now  deciding  the  points  in  which  the  parties 
interested  are  present,  and  which  are  ripe  for  decision. 
How  can  my  so  deciding  subject  the  Defendant  to  ad- 
ditional litigation?  Am  I  to  dismiss  this  suit?  If  so, 
another  suit,  if  not  two,  must  succeed  it;  for  I  do  not 
expect  to  hear  from  the  Defendant,  the  executrix,  that 
she  can  execute  the  will  without  the  directions  of  the 
Court.  The  second  course  suggested  by  the  PlaintiiFs 
would  obviously  be  more  merciful  to  the  executrix  than 
a  decree  dismissing  the  bill.  But  the  third  course, 
unless  the  Court  should  itself  object  to  it,  is  obviously 
the  course  best  adapted  to  meet  the  Defendant's  dif- 
ficulty; for,  although  it  will  not  absolutely  prevent 
Edward  Rawe  Mares  filing  a  new  bill  (that  cannot  now 
be  prevented),  such  a  course  on  his  part  is  highly  impro- 
bable, when  he  finds  the  property  he  claims  set  apart  in 
court,  with  liberty  for  him  to  apply  for  it.  The  exe- 
catriz,  however,  insists  upon  her  right  to  decide  for 
herself  what  course  she  shall  take,  and  I  must  therefore 
enter  upon  the  question  raised. 


1848. 


Jud^meni. 


Three  courses  present  themselves: — first,  I  may  dis- 
miss the  bill  as  in  a  case  in  which  the  Plaintiff  has 
brought  his  cause  to  a  hearing  in  a  state  in  which  it 
cannot  be  heard.  This  may  be  done  where  justice  re- 
quires it.  It  is  discretionary.  Secondly,  the  Court 
may  order  the  cause  to  stand  over,  that  the  Plaintiff 
may  supply  the  deficiency  in  his  proof,  or  direct  in- 
quiries before  the  Master,  reserving  all  the  points  in 
question  in  the  cause.  The  mere  regularity  of  these 
coiu'ses  cannot  be  doubted.  Or,  thirdly,  I  may  decide 
the  points  now  ripe  for  decision,  and,  having  done  so. 


134 


1848. 


Judpwt€Ki, 


CASES  IN  CHANCERY. 

•I  may  order  the  cause  to  stand  over,  as  in  the  case  last 
suggested.  Upon  the  strict  r^ularity  of  this  course  I 
will  admit  that  a  question  may  arise. 

In  order  that  I  may  be  dear  upon  the  points  which 
arise^  and  who  are  the  parties  interested  in  themi,  I  will 
hear  the  case  upon  merits  before  I  finally  decide  upon 
the  course  to  be  taken. 


Argument. 


The  questions  of  construction  were  argued.  It  was 
admitted^  that,  under  the  codicil  of  1840^  upon  which 
the  questions  arose  in  favour  of  Edward  Rowe  Mores^  the 
Plaintiff  possibly  had  an  interest. 


Judgment, 


The  Vice-Chancellor  held,  that  the  five  bonds  were 
clearly  specific  in  the  will, — that  they  were  dearly 
adeemed  by  being  paid  off, — and  that  the  codicil  appdnt- 
ing  new  trustees  could  not  have  the  effect  of  ^ving  the 
Plaintiff  other  five  bonds.  Upon  the  question  arising 
imder  the  codicil,  he  said  that  the  words  ^  subject 
to  the  same  controlling  powers,  &c  of  my  trusteeSy" 
plainly  referred  to  the  discretionary  powers  ineffectually 
attempted  to  be  given  to  them  by  the  will,  and  not  to 
the  limitations  upon  which  the  trustees  were  directed  to 
hold  it, — ^that  the  words  ^^  in  addition  "  referring  to  a 
previous  legacy  to  William  Crearge  Mores  would  not,  per 
sey  include  a  limitation  over  to  Edward  Howe  Mares, — 
that  the  words  **  in  the  event  of  his  death,"  in  the  codi- 
cil of  1844,  bequeathing  the  leasehold  house  in  Park- 
street  (a),  clearly  expressed  a  contingency, — ^that  it  had 


(a)  Supra,  p.  126. 
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been  decidedf  that  such  words  (standing  alone)  pointed 
at  the  oontingencj  of  the  legatee  dying  in  the  lifetime 
of  the  testator^  a  contingency  against  which,  in  dis- 
positions to  children,  it  was  usual  as  well  as  reasonable 
to  iNX>Yidey — ^that  the  testator  had  given  to  this  legatee 
an  absolute  interest  in  one  legacy, — where  he  intended 
to  give  a  life  interest  he  had  expressed  it  in  terms, — and 
there  was  nothing  but  speculation  to  lead  the  Court  in 
oonstruing  the  words,  **  in  the  event  of  his  death,"  to 
mean  '^  from  and  after  his  death." 


184a 


Judfmeni, 


The  Vicb-Chancellor  thai  proceeded — With  re- 
spect to  the  point  of  practice,  I  shall  refer  it  to  the 
Master,  to  inquire  as  to  tlie  absence  of  Edward  JRowe 
Mores,  which,  in  questions  respecting  parties,  is  a  regu- 
lar course.  The  question  is,  what  is  to  be  done  in  the 
meantime  ?  The  case  is  this : — ^A  Defendant  is  named 
as  a  party  in  respect  of  an  interest  distinct  from  four 
out  of  five  questions  in  the  cause,  but  is  not  brought 
to  a  hearing.  I  cannot  decide  the  case  as  regards 
him  without  inquiry.  The  remaining  four  questions 
are  ripe  for  decision.  Is  the  practice  of  the  Court  so 
stringent  that  I  am  compelled  to  postpone  the  decision 
of  the  four  points  which  are  confessedly  ripe  for  deci- 
sion imtil  after  an  inquiry  has  been  made  which  has  no 
connection  with  them, — or  may  I  not  decide  the  four 
points,  and  let  the  fifth  only  be  reserved  for  the  inquiry 
which  that  point  alone  requires?  Will  such  a  course 
injuriously  affect  the  Defendants?  The  answer  is, 
thaty  so  far  from  being  an  inconvenience,  it  will,  if  it 
has  any  effect^  protect  the  Defendants  against  the  incon- 
venience which  the  rule  they  rely  upon  is  intended  to 
prevent.  As  far  as  regards  the  absentee,  it  is  absolutely 
inoperative.  The  case  is  the  same  as  if  there  were  no 
dispute  about  any  of  these  four  legacies,  and  they  all 
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JudgmtnU 


were  pecuniary  legacies.  The  monej^  in  that  case^ 
would  come  into  court,  including  the  l^acj  in  which 
Edward  Rawe  Mores  is  supposed  to  have  an  interest; 
for  in  that  legacy  it  is  admitted  that  the  Plaintiff  might 
have  an  interest.  If  the  money  was  in  court,  would 
it  be  absolutely  imperative  uix)n  the  Court  to  leave  it 
diere  imtil  inquiries,  wholly  unconnected  with  it,  should 
be  answered,  only  in  order  that  all  questions  might  be 
simultaneously  disposed  of?  Without  disputing  the 
general  rule  relied  upon,  I  think  I  am  at  liberty  to 
dispose  of  this  case  so  far  as  relates  to  the  points  in 
which  Edward  Rawe  Mores  has  no  interest,  reserving 
the  question  in  which  he  is  interested  until  the  result 
of  the  inquiry  shall  be  known. 


Mhwte.  Declare  the  Plaintiff  entitled  for  his  life  to  the  two  closes  of 

land  and  leasehold  estate  at  Chxngfcrd^  and  to  an  absolute  inter- 
est in  the  leasehold  premises  in  Park-street,  and  to  the  interest 
accrued  due  on  one  legacy  of  600/.  The  two  legacies  of  60(V. 
stock  to  be  paid  into  court,  and  the  interest  on  one  of  such  sami^ 
and  a  half  of  the  monies  in  court  produced  by  the  policy  of  in- 
surance to  be  paid  to  the  Plaintiff,  the  mortgagee.  Reference  to 
the  Master  to  inquire,  whether  Edward  Rotoe  Mores  was,  when 
the  bill  was  filed  and  from  that  time  had  been,  out  of  the  juris- 
diction of  the  Court.  Reserve  further  directions  and  costs. 
Liberty  to  apply. 
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SIMES  V.  EYRE.  ,  _    , 

*^  8^A  March, 

JDY  an  indenture^  dated  the  6th  of  Julj^  ISll^  made  Amarriage- 

between  John  Wright  of  the  first  part,  Jane  Wells  of  the  made  in  1811, 
second  part,  and  W.  P.  Bosmlk  and  C.  W.  Eyre  of  the  J^£^l*^^^ 
third  part,  reciting  the  then  intended  marriage  of  John  SJ'^SS?  ^ 
Wright  and  Jane  Wells,  and  that  John  Wright  was  en-  secured  by  a 
titled  to  20,000  sicca  rupees,  secured  by  a  note  of  the  Eatt  India 
East  India  Company,  dated  the  1st  of  April,  1805,  to-  fo,ooirro^ 
gether  with  interest  for  the  same,  and  to  other  personal  P*rt  thereof, 

were  thereby 

property,  and  that  Jane  Wells  was  entitled  to  certain  assigned  (with 
canal  navigation  shares,  and  1333/.  6^.  Sd,  consols;  ^the'wife)to 
and  that  upon  the  treaty  for  the  marriage  it  was  ^g^'SSJ?"*^ 
agreed  that  John  Wright  should  assign   over  10,000  upon  trust,  for 

,  "1    •  1  1     ^®  husband 

acca  rupees  to,  and  mvest  the  1333/.  6s.  Sd.  consols  and  wife  for 
in  the  joint  names  of  W.  P.  Bosville  and  C.  W.  Eyre,  ^a^dfr'f^*^ 
upon  the  trusts  therein  mentioned ;  and  reciting  that  ^®  children  of 

*  rf»  .  1      *"®  mamage. 

the  1333/.  6s,  Sd,  consols  had  been  transferred  mto  the  One  of  the 
joint  names  of  W.  P.  Bosville  and  C.  W.  Eyre,  and  that  gi^  weeks  after 
it  was  further  agreed  that  the  said  Jane  Wells  should  ^l^^l^^^ 
asdfini  to  them  two  of  the  said  shares :  it  was  witnessed,  The  husband 

.  /•   1  .  .  ^«d  in  1819, 

that,  in  pursuance  of  the  said  agreement,  the  said  John  and  the  wife  in 
WrigfU  had  bargained,  sold,  and  assigned  unto  the  said  trustees  did*not 
W.  P.  Bosville  and  C.  W,  Eyre  the  said  10,000  sicca  nor  did  the  surl 

•^  ^      viTor,  take  any 

rupees  (part  of  the  20,000  rupees  secured  by  the  said  step  during  the 
note),  upon  the  trusts  thereinafter  mentioned ;  and  Jane  husband  to  re- 
Wells  thereby  assigned  the  said  two  shares  to  the  same  i^^ooo  nipees 

After  they  had 
attained  their 
igea  of  twenty-one  years,  the  children  filed  a  bill  against  the  surviving  trustee  and  the 
rcprcsentatiTes  of  the  deceased  trustee,  for  an  account  of  the  trust-funds,  charging  them 
with  the  10,000  rupees.  Under  a  reference  to  the  Master,  to  inquire  whether  the  De- 
iSendant  might,  by  due  diligence,  have  received  or  got  in  the  10,000  sicca  rupees,  the  De- 
fendant produced  evidence,  shewing  it  to  have  been  fiie  conmion  belief  of  persons  who  knew 
the  huslMnd,  that  he  was  not  possessed  of  any  such  property,  but  no  proof  was  given  that 
the  husband  was  insolvent ;  and  the  Court  charged  the  surviving  trustee  with  Uie  fimd, 
and  interest  from  the  death  of  the  wife,  and  directed  a  reference  to  inquire  the  value  of  the 
10,000  rupees  at  the  time  of  the  settlement. 

The  representative  of  the  trustee  who  died  six  weeks  after  the  making  of  the  settlement 
was  not  a  necessary  party,— such  trustee  not  having  possessed  any  part  of  the  trust-funds, 
ttid  not  being  chargeable  with  the  default. 
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trustees^  upon  the  trusts  thereinafter  mentioned;  and 
the  trusts  were  thereinafter  declared^  of  the  10^000 
sicca  rupees^  1333/.  6«.  %d.  consols^  and  canal  shareSy 
for  the  benefit  of  the  said  John  Wright  for  his  life,  re- 
mainder to  the  said  Jane  WeJh  for  her  life,  and  from 
and  after  the  decease  of  the  survivor  of  them,  for  the 
children  of  the  marriage,  in  equal  shares.  The  settle- 
ment contained  powers  for  the  investment  of  the  10,000 
sicca  rupees  in  Government  ftmds  or  real  estate ;  and 
it  also  contained  the  usual  clauses  for  the  protection  and 
indemnity  of  the  trustees. 


The  marriage  took  place  on  the  6th  of  July,  1811. 
Both  of  the  trustees  accepted  the  trusts.  W.  P.  Bos' 
vilki  one  of  the  trustees,  died  in  the  month  of  August, 
1811.  John  Wright  died  in  1819,  and  Jane^  his  wife, 
died  in  1822.  The  Plaintiffs,  the  children  of  the  mar- 
riage, filed  their  bill,  in  1839,  against  C  W.  Eyre  and 
the  personal  representatives  of  W.  P.  Bosvilky  praying 
an  account  of  the  trust-ftmds,  including  the  10,000  sicca 
rupees,  and  if  that  sum  had  not  been  invested,  that  the 
Defendants  might  be  decreed  to  account  for  the  same, 
with  interest  from  the  death  of  the  widow. 

The  Defendant  C.  W.  JSyre,  by  his  answer,  said  that 
no  note  of  the  JSast  India  Company  had  come  to  hb 
hands, — that  he  believed  there  was  no  estate  or  property 
of  John  Wright,  out  of  which  the  payment  of  the  moiety 
of  the  said  20,000  sicca  rupees  could  have  been  en- 
forced ;  and  that  the  trustees  had  executed  the  settle- 
ment on  the  representation  that  they  would  be  liable  for 
no  more  than  should  come  to  their  hands. 


At  the  hearing  of  the  cause  in  May,  1844,  the  De- 
fendant C.  W.  Eyre  insisted  that  no  proof  had  been 
given  of  the  existence  of  the  note,  or  the  fund ;  but  the 
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Court  holding  that  there  was  ground  for  a  decree,  a 
reference  was  directed  to  the  Master,  at  the  request 
of  the  Defendant  C  fV.  Eyre^  to  inquire  whether  he 
sdelj,  or  with  the  concurrence  of  W.  P.  BomUe^  de- 
ceased, might  by  due  diligence  have  received  or  got  in 
the  10,000  fidcca  rupees  mentioned  and  comprised  in 
the  settlement,  and  expressed  to  be  thereby  asngned, 
or  any  part  of  the  same,  with  liberty  to  state  special 
drcumstances.  Evidence  was  given  before  the  Master, 
that  John  Wright  was  the  son  of  persons  in  poor  circum- 
stances, and  not  generally  beUeved  to  be  in  the  posses- 
ion of  any  property.  The  Master  found  that  John 
Wrightj  the  father  of  the  said  Plaintiffi^  lived  eight 
years  or  thereabouts  after  the  date  of  the  indenture  of 
settlement  by  which  the  said  trust-funds  were  assigned, 
and  that  the  Defendant  C.  W.  Eyre  did  not  during  the 
whole  of  that  time  take  any  steps  or  proceedings  to  re- 
ceive or  recover  the  said  sum  of  10,000  sicca  rupees, 
or  any  jmrt  th^|^;  and,  upon  consideration  of  the 
several  states  o^|h  and  evidence  before  him,  he  was 
of  opinion,  and  certified,  that  the  said  C  W.  Eyre 
solely  might,  by  due  diligence,  have  received  or  got  in 
the  said  sum  of  10,000  sicca  rupees  comprised  in  the 
settlement,  and  expressed  to  be  thereby  assigned.  The 
Defendant  C.  W.  Eyre  excepted  to  the  report,  and  the 
case  was  heard  upon  the  exception,  and  also  upon  fur- 
ther directions. 


1847. 


Siatement. 


Mr.  K,  Parker  and  Mr.  Sandys,  for  the  Defendant 
Eyre,  in  suj^rt  of  the  exception. — This  was  a  case 
in  which  the  Court  would  not  make  the  Defendant 
answerable  for  monies  which  there  was  no  evidence 
(except  from  the  terms  of  the  recital  in  the  settlement) 
had  ever  actually  existed.     The  settlement  itself  did 


^y^riMMii^. 
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not  express  that  the  trustees  had  been  put  in  possession 
of  the  note  of  the  East  India  Company  which  it  referred 
to ;  and  not  being  in  possession  of  the  note,  they  had  no 
legal  power  of  recoyering  the  sum  thereby  secured. 
Was  it,  in  these  circumstances,  their  duty  to  have  filed 
a  bill  against  their  cestui  que  trusts, — and  that,  more- 
over, in  a  case  in  which  they  had  every  reason  to  believe 
that  the  suit  would  be  entirely  fruitless,  and  had  no 
funds  in  their  hands  (except  the  dividends  of  the 
1333/.  Gs,  ScL  stock,  and  of  the  canal  shares)  to  meet 
the  expenses  of  such  a  proceeding? 

Mr.  Anderdan  and  Mr.  Fabery  for  the  personal  repre- 
sentative of  fV.  P.  BosvilUy  submitted  that,  as  it  ap- 
peared the  deceased  trustee  had  died  about  six  weeks 
after  the  making  of  the  settlement,  he  coidd  not  be 
charged  with  default  in  not  having  recovered  the  10,000 
sicca  rupees,  in  a  case  in  which  it  was  admitted  that 
the  money  could  not  have  been  coouagplsorily  recovered 
except  by  a  suit  in  equity.  ^P 

Mr.  Romilly  and  Mr.  Bigg^  for  the  Plaintifis,  sub- 
mitted that,  inasmuch  as  the  bill  was  filed  before  the 
publication  of  the  General  Order  XXXII.,  of  August^ 
1841,  the  representative  of  the  deceased  trustee  was, 
under  the  former  rule  of  the  Court,  a  necessary  party. 


Judgment. 


The  Vice-chancellor  sidd,  that  by  the  form  of  the 
reference  to  the  Master,  the  existence  of  the  fund  of 
10,000  rupees  had  been  assumed.  If  the  trustees  had 
sued  Wright  in  res])ect  of  that  fund,  it  would  not  have 
been  competent  to  him,  having  executed  the  settlement, 
to  have  denied  the  existence  of  the  note.     In  answer  to 
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the  charge  of  want  of  proper  diligence^  the  trustee  might 
m  this  Bait  have  shewn  that  Wright  was  insolvent,  or 
that  the  money  could  not  have  been  recovered ;  this  the 
Defendant  had  failed  to  do,  and  the  exception  must  be 
overruled. 


1847. 


Judgment, 


As  against  the  representative  of  Bosville,  the  bill 
must  be  dismissed  with  costs.  He  could  only  be  a 
necessary  party  as  being  a  trustee,  or  as  the  executor  of 
a  deceased  trustee,  liable  to  account  in  respect  of  the 
trust-funds  come  to  his  hands.  The  representative  of 
BotviUe  was  not  a  trustee  of  the  fund,  for  the  Defendant 
Eyre  had  survived ;  nor  was  the  estate  of  Bosville  liable 
in  respect  of  this  fund,  for  Bosville  having  died  six  weeks 
after  the  settlement  was  made,  could  not  be  said  to  have 
been  in  default  in  respect  of  that  part  of  the  trust-fund 
which  consisted  of  the  10,000  rupees,  and  no  other  part 
of  the  trust-fimds  had  come  to  his  hands,  or  to  the  pos- 
session of  his  representatives. 


Refsr  it  to  the  Master  to  inquire  what  was  the  value  of  the 
10,000  sicca  rupees  in  July,  1811  (the  date  of  the  settlement), 
and  direct  the  Defendant  Eyre  to  pay  the  amount  so  to  be  ascer- 
tained, with  interest  at  4  per  cent,  from  the  death  of  the  widow, 
and  the  costs.  Dismiss  the  bill  as  against  the  representative  of 
W.  P.  BotvilUy  with  costs. 


Minnie. 
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mh  Nov.  HUGHES  v.  LIPSCOMBE. 

A  bidder  at  a  A  CREDITOR'S  suit.  A  decree  for  (among  other 
decree  of  the  things)  the  sale  of  real  estate^  under  a  power  in  the 
SST^DarU  to  °iortgage-deed,  the  testator  having  been  the  mortgagee 
the  cause  or  in-  of  the  property.  The  mortgagor  attended  at  the  sale, 
estate  which  is  and^  after  a  bidding  by  one  Finchy  of  395/1  for  lot  8,  the 
the  Sc,^hM  no  mortgagor  bid  400i  as  the  agent  (as  he  afterwards  stated) 

right  to  apply  of  a  Mr.  Gvks.  The  solicitor  of  the  Plabtiff,  who  con- 
to  the  Court  to  '^  ,      . 

set  aside  a  sale  ducted  the  sale,  refused  to  accept  the  bidding  of  the 

der,  on  the    ~  mortgagor^  ou  the  ground  that  he  believed  him  not  to 

JSS^'*^^"  be  a  person  of  suflScient  property.     Whether  the  mort- 

that  the  latter,  gagor^  at  the  timc^  stated  that  he  was  the  agent  of 

although  re* 

ported  the  GyUs  was  a  fact  upon  which  the  affidavits  were  conflict- 
not,  in  factrthe  ^  >  ^^^  ^  bidding  was  not  accepted^  and  the  lot  was 
Wh^^hf^'  l^^<x^'^®d  ^<>wn  to  Finch  ;  and  the  Master  reported  Finch 
may  apply  to  the  best  purchaser  of  lot  8,  at  the  price  of  395i 

be  declared  the 

purchaser  in  

the  place  of  the  _^^— 

bidder  reported 

*^urdi^r!^*  Mr.  Cole,  for  GyleSy  moved  that  the  sale  of  lot  8  to 
(r«««re.  Finch  might  be  set  aside  for  irregularity ;  or  that  the 

Argument,  biddings  for  the  same  might  be  opened^  he  {Gyles)  being 
willing  to  give  50/.  more  for  the  premises.  He  said  that 
the  order  of  the  Court  which  directed  the  sale  to  be 
made  to  the  highest  bidder  or  best  purchaser  had  not 
been  obeyed.  In  every  sale  under  the  direction  of  the 
Court  it  was  essential  that  the  terms  of  the  decree  or 
order  should  be  pursued^  or  the  sale  was  not  allowed  to 
stand :  Ord  v.  Noel(a\  Colclough  v.  Sterum  (i),  1  Sugd. 
V.  &  P.  pp.  102,  111,  113,  114,  10th  ed. 

Mr.  Romilly^  for  the  Plaintiff,  supported  the  second 
part  of  the  motion,  that  the  biddings  might  be  opened, 

(a)  5  Madd.  438.  {b)  3  Bligh,  N.  S.,  181. 


CASES  IN  CHANCERY. 

bat  asked  for  the  costs  of  the  motion  bo  far  as  it  related 
to  the  first  part  of  the  application^  as  to  setting  aside 
the  sale,  with  respect  to  which  the  affidavits  had  been 
filed.  OyUn  not  being  a  party  in  the  cause  coidd  not 
be  heard  on  that  point  The  second  part  of  the  motion 
would  have  been  granted  of  course,  without  any  conflict 
as  to  the  fiu^ts,  upon  the  usual  terms.  In  all  sales  under 
the  direction  of  the  Court  some  discretion  was  given  to 
the  parties  conducting  them :  they  would  not  be  bound 
to  accept  the  biddings  of  an  idiot  or  a  pauper. 
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HUOHBS 

V. 
LiPSOOMBI. 


JUrgwuttU* 


Mr.  Oiffardy  for  Finch^  the  purchaser,  on  the  report, 
asked  for  his  costs  of  the  motion,  as  of  an  experiment 
not  warranted  by  the  practice  of  the  Court.  The  pur- 
chaser was  the  accepted  bidder,  and  the  Court  would 
protect  him  from  any  costs  resulting  from  a  dispute 
between  the  Plaintiff  and  another  bidder  at  the  sale. 

Mr.  CoUy  in  reply. — The  alleged  purchaser,  Finch, 
has  notice  of  what  occurred  at  the  sale ;  he,  therefore, 
knows  that  he  is  not  the  highest  bidder,  and  does  not  come 
within  the  terms  of  the  decree.  Gyks  incurred  the  ex- 
pense of  attending,  by  his  agent,  at  the  sale ;  he  relied 
on  the  conditions  of  sale,  that  the  highest  bidder  would 
be  allowed  the  purchaser.  He  is  entitled  to  apply  to 
the  Court  to  enforce  the  observance  of  good  faith,  by 
0(»npelling  the  parties  who  conducted  the  sale  to  adhere 
to  the  conditions  which  the  Master  had  approved.  With 
respect  to  the  costs  of  the  motion,  the  justice  of  the  case 
will  be,  that  the  costs  of  setting  right  the  irregular  pro- 
ceeding should  be  borne  by  the  Plaintiff,  or  his  solicitor, 
who  occasioned  the  irregularity. 


The  Vice-chancellor  said,  that  the  only  question     judgment. 
was,  who  was  to  pay  the  costs  of  opening  the  biddings, 
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1940^  jumI  that  he  was  of  opiiiioo  Gylea  diould  pay  them^ — 
that  in  all  caaea  in  whidi  a  sale  before  die  Master  had 
been  set  aside  for  iir^ularitT,  that  had  been  done  at 
the  application  of  the  parties  in  the  caose,  or  some  of 
them,  or  of  some  person  interested,  and  not  (m  die  motion 
of  a  stranger.  If  the  Court,  on  this  motion,  were  to  set 
aside  the  sale  which  had  been  approTed  by  the  Master, 
it  would  not  necessarily  follow  that,  npcMi  a  re-sale,  the 
party  by  whom  the  modon  was  made  would  become  die 
purchaser,  and  the  estate  might  be  lefk  without  a  pur^ 
chaser.  The  notice  of  motion  did  not  eyen  ask  that 
Gyles  J  the  party  moving,  might  be  declared  a  purchaser 
in  the  place  cfFmch  ;  and  if  it  had  asked  the  Court  to 
declare  Gyles  the  purchaser,  at  his  Udding  of  4(XML, 
when  by  the  same  motion  he  stated  his  willii^ness  to 
give  50/.  more,  the  costs  of  the  motion  must  have  been 
paid  by  Gyles.  What  interest  had  Gyles  which  could 
entiUe  him,  on  the  ground  of  irr^ularity,  to  apply  for 
the  purpose  of  forcing  his  offer  upon  the  parties,  if  they 
were  satisfied  with  the  offer  which  had  been  accepted? 
If  Gyles  had  applied  simply  to  set  a«de  the  sale,  with- 
out the  alternative  motion,  the  application  must  have 
been  refused ;  and  the  result  must  have  been  the  same 
if  he  had  made  that  application  knowing  that  another 
person  had  at  the  same  time  applied  to  open  the  bid- 
dings. The  circumstance  that  Gyles  himself  made  a  mo- 
tion comprehending  in  the  alternative  both  objects  did 
not,  in  substance,  alter  the  case.  He  must  pay  the 
costs,  and  have  liberty  to  open  the  biddings  on  die  usual 
terms,  advancing  50^ 
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FITCH  V.  WEBER.  Wy  m,  9th, 

^^  6^  1 5th  March, 

1  HIS  case  is  reported  on  the  exceptions  to  the  finding  The  tesutrix 

of  the  Master  on  the  question,  who  was  the  heir-at-luw  queathed  her 

of  Anne  Taylor  {a}?    The  cause  now  came  on  for  fur-  sonafestatc'" 

ther  directions,  and  the  principal  question  was,  whether,  *?  *^'  ■*  ^ 

according  to  the  true  construction  of  the  will,  the  heir-  for  sale,  as  soon 

at-law  or  the  next  of  kin  of  the  testatrix  took  the  pro-  as  conveniently 

ceeds  of  the  sale  of  the  real  estate,  undisposed  of  by  the  Se^rdi 'that 

will-  the  tnistees 

shoold  stand 
possessed  of  the 

The  ¥nll  was  dated  in  September,  1839,  and,  after  Sdcasa'fundof 
giving  thereby  various  legacies  out  of  her  personal  ^!'^'"/*!l^j 
estate  to  charities,  the  testatrix  proceeded, — "I  give,  for  which  pur- 
devise,  and  bequeath  all  my  messuages,  warehouses,  ceeds,  or  any 
lands,  tenements,  and  hereditaments,  and  all  other  my  [hould  not^^in 
real  and  personal  estate,  whatsoever  and  wheresoever,  any  event,  lapse 

'^  ,  /   or  result  for  the 

unto  my  £riends  B.  Thomas  and  P.  E.   Weber ^  their  benefit  of  her 

«•  .  1     •    •  ,      .  !•  1*         heir-at-law ; 

heirs,  executors,  administrators,  and  assigns,  according  and,  after  giv- 
to  the  nature  and  quality  thereof  respectively,  upon  ^^^^^^^^^ 
trust,  that  they,  my  said  trustees,  or  the  survivor  of  ^  ter  trustees 

1  1  /»         I         •         1    •  i»  topayandapply 

them,  or  the  trustees  or  trustee  lor  the  time  bemg  of  the  residue  of 
this  my  will,  do  and  shall,  with  all  convenient  speed  effc^^a^i^ 
after  my  decease,  collect  and  get  in  all  monies  due  and  ***°!^?}»,^y  ^7 

•^  '  ®        ^  ^      codicil  to  that 

owing  to  me,  and  make  sale  and  dispose  of  all  my  said  her  will,  direct 

messuages,  warehouses,  lands,  tenements,  and  heredita-  testaftKmade^ 

ments  whatsoever  and  wheresoever,  and  also  of  such  ^^S^^t  Ae 

parts  of  my  personal  estate  as  shall  be  of  a  saleable  heir-at-law  was 

'^  .  .  .  .  entitled  to  the 

nature,  either  by  public  auction  or  private  sale."   [Powers  proceeds  of  the 
of  sale,  and  to  give  sufficient  receipts  for  the  purchase-  disposed  of"by 
money.]     "  And  I  declare  that  my  said  trustees  or  trus-  ^*  ^*^' 
tee  shall  stand  and  be  possessed  of  the  proceeds  to  arise 


(a)  Supra,  p.  51. 

VOL.  VI.  L  H.  W. 
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Statement. 


from  the  sale  of  my  said  messuages,  lands,  tenements, 
and  hereditaments,  as  a  fund  of  personal  and  not  real 
estate ;  for  which  purpose  I  declare  that  such  proceeds, 
or  any  part  thereof,  shall  not,  in  any  event,  lapse  or 
result  for  the  benefit  of  my  heir-at-law.  And  out  of 
such  proceeds  and  other  my  personal  estate,  after  pay- 
ment out  of  such  last-mentioned  personal  estate  of  the 
charitable  legacies  aforesaid,  I  direct  the  payment  and 
investment  of  the  several  legacies  hereinafter  expressed." 
The  testatrix  then  gave  many  legacies,  and  directed 
that  the  legacy  duty  should  be  paid  by  her  executors 
out  of  the  proceeds  to  arise  from  the  sales  thereinbefore 
directed,  and  other  her  personal  estate.  And  the  tes- 
tatrix added, — ^^  And  as  to  the  residue  of  my  estate  and 
effects  not  hereinbefore  specifically  bequeathed,  I  direct 
my  said  trustees  or  trustee  to  pay  and  apply  the  same  to 
such  person  or  persons,  for  such  uses,  and  upon  and  for 
such  trusts,  intents,  and  purposes  as  I  shall  by  any 
codicil  to  this  my  will  duly  executed  direct  or  appoint." 
The  testatrix  made  no  codicil ;  she  died  soon  after  the 
date  of  her  will,  and  the  will  was  proved  by  P.  E.  WAer 
in  November,  1839.  The  suit  was  instituted  for  the 
administration  of  the  trust.  The  state  of  the  fiunily  of 
the  testatrix,  and  the  relation  of  the  parties  in  the  cause, 
appear  upon  the  tabular  pedigree  inserted  in  the  former 
report  (a). 


Argument, 


Mr.  Walker  and  Mr.  Hardy  for  the  next  of  kin  who 
were  Plaintiffs,  and  Mr.  Rolt  and  Mr.  RoundeU  Palmar 
for  the  next  of  kin  who  were  Defendants,  appeared  in 
support  of  the  claim  of  the  next  of  kin  to  the  surplus 
proceeds  of  the  estate  after  satisfying  the  legacies. 


Mr.  Wood  and  Mr.  Rogers^  for  the  heir-at-law,  ap- 


(a)  Supra,  p.  52. 
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peared  in  support  of  his  title  to  the  proceeds  of  the  real 
estate  which  remained  after  satisfying  the  legacies. 

The  reported  cases  referred  to  in  the  judgment, 
where  there  was  a  like  question  between  the  heir-at-law 
and  next  of  kin,  with  regard  to  the  proceeds  of  real 
estate  undisposed  of>  were  cited,  as  was  also  Flint  v. 
Warren,  before  the  Vice-Chancellor  of  Englandy  on 
further  directions,  February  28th,  1 848  (a),  in  which 
his  Honor  decided  in  favour  of  the  heir-at-law. 


1848. 


Argumeni, 


The  Vice-Chancellor  (in  the  course  of  the  argu- 
ment) referred  to  the  cases  of  Smith  v.  Claxton  (b)  and 
JRobinson  y.  Taylor  (c)^  and  said, — that  the  next  of  kin 
were  claiming  property  of  the  testator  which,  at  his 
death,  was  real  estate,  and  that,  in  order  to  substantiate 
that  claim,  they  must  make  out  from  the  will  that  there 
were  devisees  of  the  property, — that  not  being  men- 
tioned in  the  will,  they  must  make  out  a  devise  by  im- 
plication, which  might  be  sufficient,  although  Lord  TT^ur- 
low,  in  Robinson  v.  Taylor,  had  said  he  '^  did  not  see  how 
the  personal  representatives  could  get  at  that  which  was 
not  personal  estate  at  the  death  of  the  testator  but  by 
express  words," — that  the  law  was  to  some  extent  clear 
upon  authority, — ^that  a  devise  upon  trust  to  sell  and 
convert  real  estate  into  money  was,  in  some  sense,  a 
direction  to  turn  real  into  personal  estate ;  but  it  was 
dear  that  such  a  devise  would  not  necessarily  entitle  the 
next  of  kin  to  claim  any  portion  of  the  proceeds  of  the 
sale  of  real  estate  which,  by  the  terms  of  the  will,  or  in 
event,  was  or  became  undisposed  of.      The  will  in  that 


(a)  Reported  on  the  hearing, 
14  Sim.  554.  See  1  Jarman  on 
Wills,  502  et  seq. 


(b)  4  Madd.  484. 

(c)  2  Bro.  C.  C.  589. 


l2 


:^-?Et  Zr   ZRjkJf*ZZ3LlL 


-I/&7  nift  tfarii.  )ixr  m  Zjsri  T\arUMr  mad  in  cbe  CMe 
refi»rr*fi  :«)    :iie   xpextjii  -wia,  -wbedie:  ht  meant  il 

Aa7  oanMue.  jaw^rpr  'niritP*L  is  arTmoit  '^  ciMttX 
aowRac  imn  :ne  aoe  if  die  -vuL  wiik  lefaqn'ie  to 

%iii*iiiaT-i  loinsc  'iie  !iiuni  ^f  :iLe  nex:  of  kin :  iZ37  r. 
Oka  z  .  T!ie  Ju*2r-'AC-4:i7  -nignt  zakst  die  proeeeib  as 
personal  ^scase.  buc  iif  '▼^jiuii  :2ike  ic:  Snbl  t.  Clsr- 
ti«  >  •  la  die  amsie  :aiBe  li  x  ie^iae  apon  cnssc  to  aeH^ 
ami  no  znsx.  af  die  sxrpiii&  'ieciareiL  ic  had  ap{«rentl]r 
been  dbio^::  bv  y^nf  lidxi-wrisen  <r  due  ife  Court 
would  be  inrsL  ^  imci^  &  iroix  for  die  nexs  of  kin; 
btxt  dia:  bad  se^'^'  '"reen  %  'ieebied^  ud  if  eTer  sndi  a 
cade  sfci'joLd  -^all  JE^r  •ieasoo.  i:  mi^tis  tieserre  nmcli  con- 
sderadijc  Hcwi^ver  dear,  in  socIl  a  ea^e  h  m^ht  be 
that  dae  tescascr  mean:  hSt^  real  lo  ce  treased  a£  pereouai 
esftate  o;^  LI2  dcadi.  d^e  qTiesdon  nsnazzied.  <fid  he  mean 
it  to  be  treated  at<j  a^  if  h  had  been  pefsooal  estate 
h^^t  his  deadi  ? — dsas  as  Lord  Tkmrlofc  observed)  waB 
the  question.  It  might  be  scrazige  that  a  testat<v  slioald 
care  in  what  quality  his  heir-at-law  took  tbe  estate  whidi 
deacended  npijn  him ;  bat  if  an  intentioii  to  disinherit 
the  heir  in  fiivoar  of  the  next  of  kin  were  present  to  the 
mind  of  the  testator,  was  it  not  equally  strange  that  he 
shoald  not  sav  so?  To  decide  that  such  a  deTise  was 
er^aivalent  to  a  devise  of  the  land  to  the  next  of  kin 
might,  perhaps,  be  thought  to  savour  as  much  of  con- 
jecture as  of  implication. 


(a)  1  Ves.  &  B.  173.  (I)  4  Madd.  484. 

(<;)  1  Roper,  Leg.  456,  3rd  ed. 
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At  the  close  of  the  argument^ 

The  Vice-Chancellor  said,  that,  if  it  were  not  for 
the  words  in  Ann  Tayhis  will  which  in  terms  excluded 
the  heir-at-law,  at  least  for  some  purposes,  he  should 
have  had  no  hesitation  in  deciding  the  present  case  in 
favour  of  the  heir;  but  as  that  clause  required  consider- 
ation, he  would  reserve  the  expression  of  his  opinion 
until  he  was  prepared  to  decide  the  whole  case. 
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ArgumenL 


The  Vice-Chancellor: — 

The  property  to  which  the  question  relates  was  real 
estate  at  the  death  of  the  testatrix,  and,  therefore,  the 
onus  is  upon  the  next  of  kin  to  shew  a  devise  in  their 
favour.  This  is  the  test  by  which,  according  to  cases  of 
the  highest  authority,  the  rival  claims  of  the  heir-at-law 
and  next  of  kin  must  be  decided.  I  will  first  consider  the 
case,  omitting  the  clause  which  to  some  extent  at  least 
excludes  the  heir,  and  then  consider  the  effect  of  that 
clause. 


March  I6th. 
Judgment. 


In  considering  the  case  under  the  former  aspect,  I  omit, 
in  the  first  place,  the  words  which  direct  the  trustees  to 
stand  possessed  of  the  property  "  as  a  fund  of  personal 
and  not  real  estate."  In  that  case  the  authorities  are  too 
dear  to  make  citation  of  any  necessary.  The  will 
may  determine  in  what  quality  the  property  shall  be 
taken  by  those  upon  whom  it  shall  devolve,  but  does 
not  determine  who  are  the  persons  to  take ;  and  the  ori- 
ginal right  of  the  heir-at-law  must  prevail.  Omitting 
the  cases.  Countess  of  Bristol  v.   Hungerford  (a),  and 


(a)  2  Vem.  645  ;  3  P.  Wms.     Rogers  ;  Prec.  in  Chanc.  81 ;  1 
194,  in  note  upon  Rogers  v.     Eq.  Abr.  244  ;  PI.  44,  aS'.  C. 
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Judgment, 


Phillips  V.  Phillips  (a),  the  next  of  kin  have  no  reported 
case  which  supports  their  claim  upon  a  devise  by  impli- 
cation. The  former  of  these  cases^  it  was  admitted, 
could  not  be  relied  upon,  for  the  same  individuals  were 
both  heirs-at-law  and  next  of  kin,  and  the  decree  de- 
clares their  title  as  ^^heir-at-law  and  representatives"  of 
the  testator.  In  Phillips  v.  PhillipSy  the  decision  turned 
upon  the  direction  in  the  will,  that  the  surplus  proceeds 
of  the  real  estate  should  be  ^^  deemed  part  of  the  testa- 
tor's personal  estate.  Jessopp  v.  Watson  {b)  (decided 
by  the  same  learned  judge  who  decided  Phillips  v. 
Phillips  and  Amphlett  v.  Parke  {c),)  is  an  authority  that, 
in  the  absence  of  the  direction  that  the  surplus  proceeds 
of  the  real  estate  should  be  deemed  personal  estate,  those 
proceeds  would  go  to  the  heir-at-law. 


The  next  question  then  b  upon  the  effect  of  the  de- 
claration, that  the  proceeds  of  the  sale  of  the  real  estate 
shall  be  ^^  a  fund  of  personal  and  not  of  real  estate,**  a 
form  of  expression  which  is  perhaps  less  favourable  to 
the  claim  of  next  of  kin  than  if  the  testatrix  had  said 
it  should  be  part  of  her  personal  estate.  In  Amphlett 
V.  Parke  and  Phillips  v.  Phillips  such  expressions  oc- 
curred. Sir  J.  Leach  decided  both  cases  in  favour  of 
the  next  of  kin.  The  former  was  reversed,  on  appeal, 
by  Lord  Chancellor  Brougham  \  the  latter  has  never 
been  reviewed  on  appeal  But  Collins  v.  fVaheman  (d), 
(notwithstanding  the  criticisms  at  the  bar),  is,  I  think, 
an  authority  against  the  effect  attributed  by  Sir  J.  Leach 
to  the  words  I  am  now  considering.  I  think  also  it  is 
impossible  to  read  the  judgments  of  the  Lord  Chan- 
cellor in  Cogan  v.  Stephens  {e)  and  in  WilUams  v.  fFi/- 


(a)  1  Myl.  &  K.  649. 
(h)  Id.  666. 
(c)  1  Sim.  275. 


(d)  2  Ves.  jun.  683. 

(e)  1  Beay.  482,  n. 
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Sams  (a),  without  discovering  in  both  the  clear  exprea- 
don  of  his  disapprobation  of  the  decision  in  Phillips  v. 
PhilUps.  The  reasoning  of  Lord  Langdale  in  Johnson 
V.  Woods  {b)  precludes  the  supposition  that  he  could  do 
otherwise  than  dissent  from  Phillips  y.  Phillips.  In 
FUnt  V.  Warren  (c),  in  which  the  testator  directed  pro- 
ceeds of  real  estate  to  be  deemed  part  of  ids  personal 
estate^  the  Vice-chancellor  of  England  decided,  on  fur^ 
ther  directions  (<f),  that  the  heir  was  entitled  to  the 
surplus  proceeds  of  the  real  estate.  Phillips  v.  Phillips 
was  dted  before  him ;  but,  according  to  the  note  with 
which  I  have  been  furnished,  the  Vice-Chancellor  said, 
that  if  he  decided  otherwise  than  in  favour  of  the  heir, 
he  should  be  doing  violence  to  a  settled  principle  of  law. 
In  Crordon  v.  Atkinson  (e)  the  same  expressions  occurred ; 
PhUHps  V.  Phillips  was  cited,  but  the  Vice-Chancellor, 
Knight  Bruce,  also  decided  against  that  case.  And  if 
the  expression  of  my  opinion  could  add  anything  to  the 
wdght  of  these  authorities,  I  would  ask  (the  question 
being  whether  the  will  contains  a  devise  by  implication 
to  the  next  of  kin)  how  it  is  possible  that  such  an  im- 
plication can  be  found  in  a  will,  every  disposition  in 
which  is  hostile  to  the  next  of  kin,  as  much  as  to  the 
heir-at-law.  With  respect  to  the  rest  of  the  cases,  I 
agree  with  Mr.  Wood,  that  they  may  safely  be  dealt 
with  as  establishing  the  undisputed  proposition, — that 
the  Court  must  give  effect  to  any  legal  devise  a  testator 
may  make ;  and  as  material  only  so  far  as  they  may  shew 
in  what  way  the  principle  has  been  applied  in  cases  simi- 
lar to  that  before  the  Court. 


1848. 

FiTGH 
V. 

Wbbsr. 


Judgmtmi. 


The  deciaon  in  this  case  must,  in  my  opinion,  depend 
wholly  upon  the  effect  to  be  given  to  the  words,  ^^  for 


(a)  M.  R.,  11th  Dec.  1835 ; 
5  Law  J.,  N.  S.,  Chanc,  84. 
{h)  2  Bear.  409. 


(c)  14  Sim.  554. 

(d)  28  Feb.  1848. 

(e)  19  July,  1847. 
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which  purpose  I  declare  that  such  proceeds,  or  any  part 
thereof,  shall  not  in  any  event  lapse  or  result  for  the 
benefit  of  my  heir-at-law."  Now  what  would  have 
been  the  effect  of  this  clause  if  the  testatrix  had  made 
a  codicil,  disposing  of  the  whole  fund,  and  the  devisee 
had  afterwards  died  in  his  lifetime  ?  I  will  admit  that 
at  the  close  of  the  argument  I  was  under  impresnons 
favourable  to  the  claim  of  the  next  of  kin ;  and  much 
trouble  and  anxiety  it  would  have  saved  me  to  have 
retained  the  impression  I  then  had ;  but  I  am  satisfied 
that  I  should  be  giving  an  undue  effect  to  the  words  in 
question  if  I  were  to  found  upon  them  a  gift  by  impli- 
cation in  favour  of  the  next  of  kin.  To  explain  my 
view  of  the  case,  I  set  out  by  assuming  that  the  pre- 
vious words  of  the  will,  directing  that  the  proceeds  shall 
be  personal  estate,  do  not  amount  to  a  gift  by  implication 
to  the  next  of  kin.  The  ailment,  then,  of  the  next 
of  kin  must  be,  that  the  intention  to  exclude  the  heir 
makes  the  previous  words  of  the  will  express  more  than 
those  words  in  their  common  signification  would  import 
This  must  be  the  argument,  for  nothing  can  be  more 
dear  than  that  the  mere  intention  to  exclude  the  heir 
will  be  void,  unless  there  be  a  gift  to  some  one  else. 
Is  the  meaning  thus  sought  to  be  infused  into  the  pre- 
vious words  of  the  will  necessarily  implied  in  the  clause 
excluding  the  heir?  What,  in  the  first  place,  is  the 
purpose  for  which  the  testatrix  says  she  excludes  the 
heir?  It  is  simply  that  the  real  estate  may  be  made  a 
fund  of  personal  estate.  But  that  purpose  will  not  per 
se  disinherit  the  heir,  except  for  the  purposes  of  the 
will ;  and  if  the  purposes  for  which  the  heir-at-law  is 
excluded  may  be  taken  as  the  measure  of  the  intended 
effect  of  the  exclusion,  the  clause  will  disinherit  the  heir 
for  the  purpose  of  the  will,  but  no  further. 


Again :  suppose  the  testatrix  to  have  added  the  words 
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*'  but  shall  fall  into  the  residue ;''  such  words  would,  I 
apprehend,  have  put  the  claim  of  the  next  of  kin  out  of 
the  question.  It  would  then  have  been  plain  that  the 
purpose  of  the  testatrix  was  to  provide  that  lapsed  le- 
gacies should  fall  into  the  residue,  so  as  to  give  the 
whole  to  her  legatees  (particular  or  general)  to  the  ex- 
clu^on  of  the  heir;  but  not  to  prefer  the  next  of  kin 
to  the  heir  in  cases  not  affected  by  her  testamentary 
dispositions — ^in  other  words,  to  disinherit  the  heir  for 
the  purposes  of  the  will,  but  no  further. 


1848. 


Judgment, 


Is  it  necessary,  then,  to  carry  the  effect  further? 
This  point  was  put  by  Mr.  Walker  in  the  strongest 
possible  light  for  the  next  of  kin.  He  urged  that  in 
the  previous  cases  the  testatrix  had  been  employed  only 
in  the  work  of  testacy,  and  that  the  Court  had  refused 
to  infer  therefrom  any  intention  applicable  to  the  case 
of  intestacy.  Whereas,  in  this  case,  the  work  upon 
which  the  testatrix  was  employed  was  intestacy;  and 
it  is  not  to  be  denied  that  the  testatrix,  intending  only 
to  effect  a  limited  object,  may  have  given  directions 
more  extensive  than  that  limited  purpose  required. 
But  in  answer  to  this  it  must  be  remembered,  that 
what  I  am  called  upon  to  do  is  not  to  give  effect  to 
an  intention  expressed  in  the  will,  but  to  imply  an  in- 
tention, not  expressed,  in  favour  of  parties  to  whom  the 
testatrix's  testamentary  dispositions  are  as  hostile  as  the 
clause  of  exclusion  is  to  the  heir, — parties  whom  she 
hai  excluded  as  directly  as  she  has  excluded  the  heir. 
How  can  I  in  such  circumstances  imply  an  intention  in 
favour  of  those  parties? — much  less  say  that  such  in- 
tention is  a  necessary  implication.  Admitting  the  inten- 
tion to  exclude  the  heir,  is  not  the  intention  to  exclude 
the  next  of  kin  equally  clear  ?  Where,  then,  is  there 
room  for  a  necessary  or  any  implication  in  favour  of  the 
next  of  kin  ? 


154 


CASES  IN  CHANCERY- 


1848. 


Judgment, 


In  these  circumstances  I  feel  myself  called  upon  to 
follow  the  course  of  decisions,  in  holding  that  the  testa- 
trix has  expressed  an  intention  to  exclude  the  heir  only 
for  the  purposes  of  her  will,  and  that  if  her  words  ex- 
press more,  and  she  has  failed  to  say  who  shall  take  the 
surplus,  the  law  must  dispose  of  it.  In  this  view  I  give 
full  effect,  not  only  to  the  words  "  in  any  event,"  but 
to  every  word  in  the  will,  in  their  application  to  cases 
to  which  I  think  the  testatrix  meant  to  apply  them ;  and 
I  do  not  apply  the  words  to  any  case  to  which  they  were 
not  intended  to  apply. 


It  may  perhaps  be  said,  that  my  decision  is  in  effect, 
that  the  next  of  kin  can  never  take  by  implication. 
I  do  not  say  sa  I  say  only,  that  where  the  testatrix  has 
shewn  her  intention  not  to  die  intestate,  and  has  there- 
fore shewn  an  intention  hostile  to  the  next  of  kin,  and 
where  the  words  of  exclusion  of  the  heir  have  a  sensible 
operation  without  applying  them  to  a  general  intestacy, 
there  is  no  necessary  implication  in  favour  of  the  next 
of  kin.  I  rely  more  than  all  upon  what  I  should  call  the 
common  sense  of  the  case.  I  cannot  imply  an  intention 
in  favour  of  those  whom  the  will  excludes.  The  heir 
takes,  not  by  intention,  but  in  the  absence  of  intention. 
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SOBER  V.  KEMP.  mhs^mh 

-^  March, 

On  the  24th  of  May,  1828,  the  PlaintiflF  entered  into  A.  mortgaged 
a  contract  with  Mr.  Kemp  to  purchase  from  him  the  (23, 26,  and  27) 
hoose  and  premises,  No.  23,  Sussex-square^  Kemp-town,  Sfte^jida  con- 
at  the  price  of  2900/.,  then  T)aid,  and  of  250/.  to  be  tracted  to  seU 

.,      ,  1  1       ,,   1  1  1  .         23  (one  of  the 

paid  when  the  conveyance  should  be  executed,  making  hoiues)  to  c. ; 

t<^ther  3150/.;   and  Mr,  Kemp  thereby  agreed  to  re-  pirchaac-* 

purchase  the  premises,  at  the  same  price,  at  the  ex-  ^11^°^^^/^^'^'^. 

piration  of  five  years,  if  the  Plaintiff  should  be  desirous  tract,  but  with- 

,  -     out  obtaining  a 

of  re-selling  the  same.     The  250/.  was  afterwards  paid,  conveyance, 
but  the  conveyance  was  not  executed.    The  Plaintiff  was  JJ^m^^^g  notice 
in  possession  of  the  house  at  the  time  the  contract  was  ®^  ^®  P"*^''  „ 

*  ...  mortgage  to  B, 

made,  and  thenceforward  continued  in  such  possession.  C.  afterwards 
The  same  solicitor  acted  for  both  parties  in  this  trans-  was  due  to  B. 
action,  and  by  that  means  the  Plaintiff  had  constructive  ^^  Md^ar." 
notice  of  a  mortgage,  for  a  long  term  of  years,  of  the  ingtakena 

1  1  /  J   transfer  of  the 

house  No.  23,  Sussex-square,  and  two  houses  (26  and  mortgage,  filed 

27,)  LewiS'Crescenty  Kemp-tawny  to  John  Sivewright  and  the^de^See  of 

Francis  Swewriffht,  by  indentures  dated  in  July,  1824,  ^'^^'^^^ 

and  January,  1827.     The  Plaintiff  first  had  actual  no-  under  subse- 

,  ,  quent  mort- 

tice  of  this  mortgage  in  April,  1842.  gages  made  by 

A,f  which  in- 
cluded the 

In  December,  1844,  Mr.  Kemp  died,  having  by  his  g^'^/other 

will  devised  his  real  estate  (with  some  exceptions,  which  property,  and 

did  not  include  the  houses  comprised  in  Sivewrighfs  creeforthe 

mortgage)  to  Frances  Margaretta  Kemp,  his  widow.  fS^ancrby 

the  devisees  of 
A,  of  the  con- 
In  1845,  the  Plaintiff  agreed  to  pay  off  Sivewright,  tract  of  sale  as 

and  take  a  transfer  of  his  mortgage,  and  accordingly,  by  and  for  the  suc- 

an  indenture  dated  the  1st  of  April,  1845,  in  considera-  ^^^^TSi 

tion  of  3554/.  145.  3^,  and  12/.  3*.  paid  by  the  Plaintiff  the  subsequent 

mortgagees,  and 

to  the  representatives  of  Siveurright  as  therein  men-  the  devisee  of 

^.,  in  default  of 
their  redemp- 
tion of  the  houses  26  and  27. 


156 


1847. 


Statement. 


CASES  IN  CHANCERY. 

tioned,  the  house  and  premises  in  Stissex-square,  and 
the  other  premises  in  Lewis-crescent,  and  the  monies 
due  upon  the  mortgage,  were  assigned  and  transferred 
to  the  Plaintiff. 

The  bill,  which  was  filed  in  August,  1845,  stated 
that  the  Defendants,  Messrs.  Baring,  claimed  under  a 
mortgage  made  in  October,  1840,  to  secure  advances 
made  by  them  to  Mr.  Kemp,  amongst  other  heredita- 
ments, three  houses  (26,  27,  and  28,)  in  Lewis^crescent, 
two  of  which  (26  and  27)  were  comprised  in  SivewrigMs 
mortgage.  The  bill  also  stated  that  the  Defendants 
Messrs.  Lawford  claimed  an  interest  in,  amongst  other 
premises,  the  three  houses  iu  Lewis-crescent,  under  a 
security,  created  in  1847,  for  monies  owing  to  them 
from  Mr.  Kemp, 

The  bill  prayed  that  the  Defendant  Frances  Mar- 
garetta  Kemp  might  be  decreed  to  execute  to  the  Plain- 
tiff, or  as  she  should  direct,  a  good  and  valid  conveyance, 
free  from  incumbrance,  of  the  messuage  and  premises 
No.  23,  Sussex'Sqiiare,  according  to  the  terms  and  con- 
ditions of  the  agreement  of  May,  1828,  the  Plaintiff 
offering  in  all  respects  to  perform  the  said  agreement 
on  her  part;  and  that,  if  it  should  be  necessary,  the  De- 
fendants Messrs.  Baring  and  Messrs.  Lawford  might  be 
decreed  to  join  in  such  conveyance;  and  the  bill  also 
prayed  that  an  account  might  be  taken  of  what  was  due 
to  the  Plaintiff  for  principal  and  interest  secured  on  the 
premises  comprised  in  Sivewrighfs  mortgage ;  and  that 
the  Defendant  Frances  Margaretta  Kemp  might  be  de- 
creed to  pay  to  the  Plaintiff  what  should  appear  to  be 
due  and  owing  to  her  on  taking  the  account,  together 
with  the  costs  of  the  suit,  by  a  short  day  &c.,  the 
Plaintiff  offering  thereupon  to  re-assign  such  of  the 
mortgaged  premises  as  were  comprised  on  SivetorigMs 
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mortgage  (except  23,  Sttssex-square)  unto  the  Defend- 
ant Frances  Margaretta  Kempy  or  as  she  should  direct^ 
free  from  inciunbrances.  And  m  default  of  such  pay- 
ment, that  the  other  Defendants,  successively,  according 
to  their  respective  priorities,  might  redeem  the  Plaintiff, 
or  that  they  might  be  successively  foreclosed. 
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statement. 


The  facts  were  not  questioned.     At  the  hearing. 


Mr.  Bolt  and  Mr.  Malins,  for  the  Plaintiff. 


Argument, 


Mr.  Romilly  and  Mr.  Lloyd,  for  Messrs.  Baring  and 
Messrs.  Lawford: — 

The  Plaintiff  has  a  mortgage  which  comprises  two 
properties,  A.  and  B.;  and  the  Defendants  have  a  mort- 
gage comprising  one  property,  B.  only.  The  bill  asks 
that  the  Plaintiff,  if  she  be  not  redeemed,  may  hold 
both  properties,  A.  and  B.,  foreclosed;  but  that,  if  she 
be  redeemed,  she  may  only  convey  property  B. — to  the 
parties  by  whom  the  redemption  is  made.  In  this  re- 
spect the  suit  is  novel.  Suppose  the  Messrs.  Baring 
had  got  in  the  legal  estate  by  paying  off  Sivetorighfs 
mortgage,  could  they  then  have  insisted  upon  the  cor- 
responding right  as  against  the  Plaintiff,  of  requiring 
her  to  redeem  the  whole  of  the  mortgage  debt  on  the 
entire  property,  or  be  foreclosed  as  to  No.  23?  Again, 
suppose  the  bill  had  been  brought  by  Sivewright,  whose 
mortgage  comprised  both  properties, — could  he  have  re- 
quired the  Defendants  to  redeem  him,  without  convey- 
ing to  them  all  the  property  comprised  in  his  security; 
and  if  not,  how  can  the  Plaintiff,  who  has  taken,  and 
proceeds  in  this  suit  (so  far  as  it  is  a  bill  for  foreclosure) 
upon  Sivewrighfs  security,  have  any  better  right  against 
the  Defendants  than  Sivewright  would  have  had?  It 
is  not  alleged  that  the  Defendants  Messrs.  Baring  or 
Messrs.  Lawford  were  affected  with  notice  of  the  Plain- 
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tiff's  clalm^  at  the  time  they  took  their  security.  The 
Plaintiff  purchased  with  constructive  notice  of  Sive- 
wriffhfs  mortgage,  and  therefore  she  was,  in  fact,  bound 
to  apply  the  purchase-money  in  paying  off  the  mort- 
gage^ and  if  that  had  been  done  the  Defendants  would,' 
pro  tanto,  have  been  relieved  from  the  prior  charge. 
Where  one  party  can  resort  to  two  funds  or  estates,  and 
another  to  one  only,  the  principle  of  equity  is  to  marshal 
the  debt;  or,  at  least,  to  apportion  it  rateably  upon  the 
estates  subject  to  it:  Barnes  v.  Rac8ter{a)y  Buyden  v. 
Bignold{h\  2  Story,  Eq.Jur.  p.  599.  This  is  an  attempt 
to  combine  a  suit  for  specific  performance  with  a  suit 
for  foreclosure,  to  which  wholly  different  principles  are 
applicable.  The  right  of  the  Defendants  Messrs. 
Baring  and  Messrs.  Lawford  in  this  suit  must  be  the 
same  as  they  would  have  been,  if  the  same  Defendants 
had  been  plaintiffs  in  a  suit  to  redeem  Sivewright 


Mr.  J.  H.  Taylor y  for  the  Defendant  Mrs.  Kemp. 


Judgment,       ViCE-ChaNCELLOR  : — 

This  is  a  bill  for  the  specific  performance  of  a  contract 
of  purchase,  against  the  representative  and  devisees  of  the 
vendor,  and  also  against  mortgagees  who  are  not  parties  to 
the  contract.  The  fact,  that  the  premises,  which  are  the 
subject  of  the  contract,  are  subject  to  incumbrances,  raises 
a  question  of  conveyance,  but  not  of  title.  If  the  effect 
of  a  suit  for  foreclosure  were  to  compel  the  mortgagor 
or  the  subsequent  mortgagees  to  redeem  the  Plaintifi^ 
it  is  clear  that  it  would  be  most  unjust  to  compel  lliem 
to  pay  the  whole  amount  of  the  money  secured  upon 


(a)  1  Y.  &  Col.  C.  C.  401.  {b)  2  Y.  &  Col.  C.  C.  377. 
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the  premises  which  are  subject  to  the  mortgage  now 
vested  in  the  Plaintiff^  and  to  take  a  conveyance  of  part 
only  of  the  property  comprised  in  that  security.  But 
the  subsequent  mortgagees  cannot  be  injured  by  having 
the  option  given  them  either  to  redeem  the  Plaintiff's 
mortgage  upon  the  property  comprised  in  her  security, 
and  take  a  conveyance  of  the  premises  which  are  subject 
to  the  security  of  the  subsequent  mortgagees^  or  to  be 
foreclosed  as  to  the  latter,  and  retain  their  security  over 
the  other  property  comprised  in  their  mortgages,  dis- 
charged from  the  prior  mortgage  of  the  Plaintiff.  The 
only  question  is,  whether  Mrs.  Sober  is  in  a  condition 
to  compel  the  Defendants  to  exercise  this  option. 


1847. 


Judgment, 


The  Plaintiff  agreed  with  Mr.  Kemp  to  purchase  a 
house.  No.  23,  Sussex-squarey  which,  with  two  other 
houses,  was  in  mortgage  to  Sivetoright  The  Plaintiff 
had  not  actual  notice  of  the  mortgage,  but  that  makes 
no  difference  in  a  case  in  which,  according  to  the  rule 
of  the  Court,  she  was  affected  with  constructive  notice, 
and,  therefore,  took  the  estate  subject  to  the  prior  mort- 
gage. The  contract  gave  the  Plaintiff  nothing  but  an 
equitable  title;  but  by  paying  off  the  whole  of  the 
mortgage-money  due  to  Sivewrighty  and  taking  a  trans- 
fer of  that  mortgage,  the  Plaintiff  acquired  the  legal 
estate  in  the  term  of  years.  In  this  situation  the 
Plaintiff  brings  her  bill  against  the  representative  and 
devisee  of  Mr.  Kemp,  praying  the  performance  of  the 
contract  of  sale,  and  an  account  of  the  money  due 
upon  the  mortgage,  and  that  the  representative  and 
devisee  may  be  ordered  to  pay  what  should  be  due  to 
flie  PlMutiff,  or  be  foreclosed;  or  that  the  subsequent 
mortgagees,  in  their  order,  may  pay  the  amount  due  on 
the  mortgage,  or  be  foreclosed  as  to  the  same  property. 
Suiq)06e  the  bill  had  been  brought  by  Mr.  Kemp,  the 
mortgagor,  to  redeem, — could  he  have  been  heard  to  say 
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that  he  would  redeem  otherwise  than  subject  to  the 
contract  as  to  No.  23?  and,  if  the  mortgagor  had  re- 
deemed, the  Plaintiff  might  thereupon  have  brought  her 
bill  for  specific  performance  of  the  contract,  and  would 
have  been  entitled  to  that  relief  as  to  No.  23,  on  the 
same  terras  as  it  is  sought  in  this  suit  Can  there  be 
any  difference  in  respect  to  this  equity  of  the  Plaintiff 
as  against  Mr.  Kemp^  and  as  against  those  who  daim 
under  Mr.  Kempy  subject  to  the  contract?  The  Plwn- 
tiff  paid  her  purchase-money  to  Mr.  Kemp,  and  took 
the  estate  subject  to  a  prior  legal  charge;  she  has  got 
in  the  prior  legal  estate,  and  she  asks,  by  this  suit,  to 
avail  herself  of  that  legal  estate  for  the  purpose  of  pro- 
tecting her  interest  in  the  property,  to  the  extent  of 
the  monies  which  she  has  actually  paid,  and  no  further. 


It  has  always  appeared  to  me,  that  the  terms  on  which 
a  mortgagor  or  those  claiming  under  him  are  entitled  to . 
redeem  must  be  the  same,  whether  they  are  to  be  as- 
certained in  a  suit  for  redemption  or  for  foreclosure  (a). 
It  is  truly  said,  that  a  Plaintiff  seeking  equity  must  do 
equity;  but  in  determining  what  is  equity,  the  question 
is,  what  are  the  duties  or  the  liabilities  which  his  situa- 
tion at  the  time  of  instituting  the  suit  imposes,  and  not 
whether  he  is  Plaintiff  or  Defendant  on  the  record  {b). 


Decree. 


This  Court  doth  declare  that  the  agreement  entered  into  by 
Thomas  Read  Kemp,  deceased,  the  testator  in  &c.,  bearing  date 
the  24th  day  of  May,  1828,  ought  to  be  specifically  performed 


Decree  for  spe- 
cific perform- 
ance of  an 
agreement  for 
the  pnrchaae  of 

part  of  the  estate  comprised  in  a  mortgage  which  had  been  assigned  to  the  Plaintiff;  and 
for  redemption  of  the  remainder  of  the  estate  by  the  Defendants,  according  to  their  pri* 
orities,  or  for  successive  foreclosures ;  and  in  case  of  redemption  by  the  prior  mortgageee 
in  their  order,  then  for  redemption  by  the  sabseqaent  mortgagees  successively,  or  for  &8ir 
SQCcesslTe  foreclosure. — See  Seton  on  Decrees,  **  Mortgages,''  No.  IX.,  p.  157. 


(a)  See  Du  Vigier  v.  Lee,  2 
Hare,  334. 


(b)  Hansen  v.  Kealtingy  4 
Hare^  5. 


Decree. 
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and  carried  into  execution^  and  the  Court  doth  order  and  decree 
the  same  accordingly ;  and  it  is  ordered  that  the  said  Defend- 
ant IVances  Margaretta  Kemp,  as  devisee  and  legal  personal  re- 
presentatiye  of  Tkomas  Read  Kemp,  the  testator,  convey  the  land, 
mesBQage,  or  tenements  and  hereditaments.  No.  23,  Sussex-square, 
Brighten^  in  &c.,  to  the  Plaintiff,  or  as  she  shall  direct  such  con- 
veyance to  he  settled,  &c. ;  and  it  is  ordered  that  it  he  referred 
to  the  Master  of  &c.  to  take  an  account  of  what  is  due  to  the 
Plaintiff  for  principal  and  interest  on  her  mortgage  in  the  plead- 
ings mentioned ;  and  it  is  ordered  that  it  he  referred  to  the  Taxing 
Master  of  this  Court  in  rotation  to  tax  the  Plaintiff  her  costs  of 
this  suit.    And  upon  the  Defendants  Sir  Thomas  Baring,  &c., 
their  or  either  of  their  paying  unto  the  Plaintiff  what  shall  he 
reported  due  to  her  for  principal,  interest,  and  costs  as  aforesaid, 
within  six  months  after  the  said  Master  shall  have  made  his  re- 
porty  at  such  time  &c.,  it  is  ordered  that  the  Plaintiff  do  assign 
the  premises  comprised  in  her  said  mortgage  (other  than  the 
land,  messuage,  or  tenements  and  hereditaments.  No.  23,  Sussex- 
square)  free  and  clear  of  and  from  all  incumhrances  done  hy  her  or 
by  any  claiming  hy,  from,  or  under  her,  and  deliver  up  all  deeds, 
papers,  and  writings  in  her  custody  or  power  relating  thereto  upon 
oath,  to  the  last-named  Defendants,  or  to  such  of  them  as  shall  re- 
.  deem  the  Plaintiff,  or  to  whom  he  or  they  shall  appoint ;  hut  in 
defiault  of  such  last-named  Defendants,  their  or  any  of  their  paying 
unto  the  Plaintiff  what  shall  he  reported  due  to  her  for  principal, 
interest,  and  costs,  as  aforesaid,  hy  the  time  aforesaid,  the  said  last- 
named  Defendants  are  from  thenceforth  to  stand  absolutely  de- 
barred and  foreclosed  of  and  from  all  right,  title,  interest,  and 
equity  of  redemption  of,  in,  and  to  the  said  mortgaged  premises ; 
and  in  case  of  such  foreclosure,  it  is  ordered  that  it  be  referred 
back  to  the  said  Master  to  compute  the  Plaintiff  her  subsequent 
interest ;  and  it  is  ordered  that  the  said  Taxing  Master  do  tax 
the  Plaintiff  her  subsequent  costs;  and  it  is  ordered  that  the  said 
Master  do  certify  what  shall  be  due  for  such  principal,  interest, 
and  costs.    And  upon  the  Defendants  Edtoard  Lawford  and  John 
Lawfwrd,  or  either  of  them,  paying  unto  the  Plaintiff  what  shall 
be  reported  due  to  her  for  principal,  interest,  and  costs  as  afore- 
said, within  three  months  after  the  said  Master  shall  have  made 
Ida  subsequent  report,  at  such  time,  &c.,  it  is  ordered  that  the 
Plaintiff  assign  Uie  said  mortgaged  premises  other  than  &c. 
[Same  form  as  upon  the  redemption  by  or  foreclosure  of  Messrs. 
Baring,    In  case  of  foreclosure, — same  form  for  redemption  by, 
or  foreclosure  of  Frances  Margaretta  Kemp.2    But  in  case  the 
said  Defendants  Sir  Thom(u  Baring,  &c.,  shall  redeem  the  Plain- 
tiff as  aforesaid,  it  is  ordered  that  it  be  referred  to  the  said 
Master  to  take  an  account  of  what  is  due  to  the  said  Defendants 
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for  principfd  and  interest  on  their  mortgage  in  the  &lc^  and  also 
compute  snbeequent  interest  on  what  they  shall  so  pay  to  the 
Plaintiff  as  aforesaid ;  and  it  b  ordered  that  the  said  Taxing 
Master  do  tax  them  their  costs  of  this  snit.  And  upon  the  De- 
fendants Edward  Lawford  and  John  Lawfordy  or  either  of  them, 
paying  unto  the  said  Defendants  Sir  Thomas  Barwff,  &c,  what 
shall  he  reported  due  to  them  for  principal  and  interest  on  their 
said  mortgage,  and  what  they  shall  so  pay  to  the  Plaintiff,  together 
with  suhsequent  interest  thereon  and  their  costs  of  this  soit^  the 
amount  thereof,  &c.  within  three  months  after  the  said  Master 
shall  have  made  his  report,  at  such  time,  &c.,  it  is  ordered  that 
the  said  Defendants  Sir  TTumuu  Baring,  &c,  do  assign  the  pre- 
mises comprised  in  their  said  mortgage  and  in  the  said  mortgage  to 
the  said  Plaintiff,  (other  than  thesaid  land,  messuage, or  tenements 
and  hereditaments.  No.  2S,  Sut$ex-9quar0),  free  and  clear  of  and 
from  all  incumbrances  done  by  them,  or  any  claiming  by,  from, 
or  under  them,  and  deliver  up  all  deeds  and  writings  in  their 
custody  or  power  relating  thereto,  upon  oath,  to  the  said  De- 
fendants Edward  Lawford  and  John  Lawford,  or  to  such  as  shall 
redeem  the  said  Defendant,  or  to  whom  he  or  they  shall  appoint; 
but  in  default  of  the  said  last-named  Defendants,  their  or  either 
of  their  redeeming  the  said  Defendants  Sir  ThomoM  Barmg^ 
&c.,  as  aforesaid,  by  the  time  aforesaid,  [foreclosure  of  Messrs. 
Lawford,  In  case  of  such  foreclosure,  same  form  for  redemp- 
tion by  or  foreclosure  of  Frances  Margaretta  Kemp.  In  case  of 
redemption  of  Messrs.  Baring  by  Messrs.  Lawford,  same  form  for 
account  of  what  shall  be  due  to  Messrs.  Lawford,  and  for  re- 
demption of  Messrs.  Lawford  by  or  foreclosure  of  Fromoes  Mar- 
gareita  Kemp,'\  And  for  the  better  taking  &c.  Just  allowances. 
Liberty  to  apply. 


March,  SHAILER  r.  GROVES. 

2drA  April,    nn 

Bequest  of  1  HE  testator,  by  his  will  dated  in  1798,  gave  to  his 

and  4/.  per  Wife  Matilda  Sliailer  the  whole  of  his  property  and  ef- 

ti2!'to^^"te8-  ^^^^  except  the  principal  sum  of  1000/.  Consols  stand- 

tator^s  wife  for  ing  in  his  name,  and  the  principal  sum  of  200i  4i  per 

her  life,  and  at  *^  v 

her  decease  one 

half  of  the  prodnoe  of  such  sams  to  be  received  and  divided  amongst  the  testator's  sur- 
viving brothers  and  sisters,  and  their  issue,  share  and  share  alike : — Held^  that  the  brothen 
and  sisters  living  at  the  d«ith  of  the  testator  took  vested  interests  in  the  fund,  liable  to  be 
divested  by  their  death,  leaving  issue  before  the  period  of  distribution ;  and  that  such  issue 
took,  \pf  substitution,  for  their  parents. 
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cent  Bank  Annuities  likewise  standing  in  his  name ; 
and  his  will  was,  that  his  wife  should  enjoy  the  interest 
arising  on  the  said  sum  of  1000/.  consols  during  her 
life^  and  the  testator  continued — ^^at  her  decease,  it  is 
my  will  that  one  half  the  produce  of  the  said  1000/.  and 
200/,  stock  shall  be  received  and  divided  amongst  my 
surviving  brothers  and  sister,  and  their  issue,  share  and 
share  alike  ;**  and  the  t^tator  directed  that  the  remain- 
der should  be  divided  amongst  the  relations  of  his  wife, 
unless  she  should  think  proper  to  order  it  otherwise  by 
her  will. 


1847. 


statement. 


The  testator  lefl  his  widow  surviving,  and  also  left 
six  brothers  and  one  sister,  all  of  whom  died  in  the  life- 
time of  the  widow,— four  of  such  brothers  and  sister 
leaving  issue,  and  the  others  dying  without  issue.  The 
question  arose  upon  the  death  of  the  widow,  between 
the  personal  representatives  of  the  deceased  brothers 
and  sister  of  the  testator,  on  the  one  hand,  and  the 
issue  of  the  brothers  and  sister  who  left  issue,  on  the 
other. 


Mr.  Batten^  for  the  representatives  of  the  deceased 
brothers  and  sister  of  the  testator,  argued  that  the  per- 
son, to  whom  the  term  "surviving"  referred,  was  the 
testator,  and  the  time  was  the  time  of  the  testator's 
death. 


Argument, 


Mr.  Prior^  for  the  issue  of  the  deceased  brothers  and 
sister  of  the  testator,  who  survived  the  widow,  argued 
that  the  word  "surviving  "  referred  to  the  death  of  the 
widow,  and  that  the  gift  was  only  to  such  of  the  bro- 
thers and  sister  of  the  testator  as  should  survive  the 
tenant  for  life,  and  to  the  issue  (whether  children  or 
more  remote)  of  those  who  should  die  in  her  lifetime. 

M  2 
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Argument. 


Mr.  £.  G.  White,  for  the  trustees. 

The  following  cases  were  cited :  Lord  Bindon  v.  Earl 
of  Suffolk  {a\  Stringer  v.  Phillips  (h\  Haws  v.  Haws  (c), 
Stones  V.  Heurtly  (d),  Roebuck  v.  Dean(e),  Perry  v. 
Woods  {f),  Maberly  v.  Strode  (ff),  DanieU  v.  DanieU{h)i 
Jenour  v.  Jenour  (i),  Hallifax  v.  Wilson  (A),  Newton  v. 
Ayscough(J)y  Hoghton  v.  Whitgreave  (m),  Cripps  v.  W?/- 
cott  (n),  P(>pc  V.  Whitcombe  (o),  Girdlestone  v.  i?oe  (p),  iJotf 
d.  Zon^  V.  /V^^'  ( j),  (rtW*  V.  TaiY  (r),  Bleuntt  v.  -Bo- 
ier^*  («),  Wordsworth  v.  W>oJ  (^),  Salisbury  v.  Pe^  («), 
Taylor  v.  Beverley  (tr),  and  Williams  v.  TVirrt  (x). 


Judgment, 


Vice-Chancellor  : — 

In  deciding  this  case,  I  am  glad  to  be  able  to  say,  as 
did  the  Lord  Chancellor  in  Wordsworth  v.  Wood(y\ 
that  it  is  not  necessary  to  come  to  any  conclusion^ 
whether  the  decision  of  Sir  J.  Leach  in  Cripps  v.  Wol- 
cott(z\  or  the  cases  to  which  it  is  opposed^  ought  to 
be  preferred,  because  I  find  circumstances  in  this  case 
which  enable  me  to  decide  it  without  entering  into  that 
question. 


It  is  clear  to  my  mind  that,  in  this  case,  the  testator 


(a)  1  P.  Wms.  96. 
{h)  1  Eq.  Cas.  Ab.  292, 
(c)  3  Atk.  624. 
Id)  1  Ves.  165, 
(«)  2  Ves.  jun.  265. 
(/)  3  Ves.  204. 
Ig)  Id.  450. 
(A)  6  Ves.  297. 
(f )  10  Ves.  562. 
{k)  16  Ves.  171. 
(0  19  Ves.  537. 
(m)  IJ.  &  W.  146. 
(n)  4  Madd.  11. 


(o)  3  Russ.  124. 
{p)  2  Sim.  225. 
{q)  8B.  &C.  231. 
(r)  8  Sim.  132. 
(*)  10  Sim.  491. 
(0  4  Myl.  &  Cr.  641 ;  S.  C, 
2  Beav.  25. 
(ti)  3  Hare,  86. 
{to)  1  Coll.  108. 
Ix)  2  Coll.  85. 
(jf)  4  Myl.  &  Cr,  641. 
{z)  4  Madd.  11. 
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must  have  intended  a  period  of  distribution  later,  in 
point  of  time,  than  the  gift  of  the  subject  of  distribu- 
tion; and  that  he  intended  to  substitute  for  the  primary 
objects  of  his  gifl  the  issue  of  such  of  them  as  should 
die  between  the  time  of  the  gift  and  the  time  of  dis- 
tribution. By  this  construction,  effect  is  given  to  every 
word  of  the  will  according  to  its  natural  import,  and  I 
cannot  make  sense  of  the  will  according  to  any  other 
construction  of  the  words. 


165 


1847. 


Judgment, 


The  fund  must  be  divided  in  equal  parts  among  the 
brothers  and  sisters  surviving  at  the  death  of  the  tes- 
tator. The  children  or  issue  of  those  who  died  in  the 
lifetime  of  the  tenant  for  life  leaving  issue,  will  take 
the  shares  of  the  parents,  for  whom  they  are  substi- 
tuted. 


The  decree,  as  drawn  up,  seems  not  to  be  in  conformity  with 
this  judgment. 


John 


ABRAM  V.  WARD.  i«A,  2WA,  s^ 

22nd  March. 
ABRAM  the  testator,  by  his  will  dated  in  Devise  and  be- 
August,  1809,  after  giving  to  his  wife  the  sum  of  lOL  l^)^"^^' 
yearly,  during  the  time  that  she  should  continue  his  p«raoiial  estate 

,  ,  ,  to  the  testator's 

widow,  to  be  paid  out  of  his  freehold  estate,  or  any  son  and  the 

other  way  that  should  be  most  convenient,  and  aft^er  body  for  ever, 

^ving  certain  legacies  to  his  younger  sons  and  daughters,  J^^ 'g^^^^die  * 

gave  all  the  rest,  residue,  and  remainder  of  his  free-  without  child- 

ren,  the  whole 

hold^  leasehold,  copyhold,  and  personal  estate,  goods  to  be  divided 

amongst  the 
testator's  sur- 
viving grandchildren  I  share  and  share  alike: — ^The  son  takes  an  estate  tail  in  the  fireehold 
part  of  the  property. 


CASiS  15  CHA5CERT. 


aad  chftetf  oc  wbax  maxat^  never,  to  kb  sam  ffodfrnm 
Mfmm  and  to  die  heirs  of  Ub  bodr  Iflnrfally  begotten, 
fisr  erer;  bat.  in  eaee  fas  aid  900  Dadfwmk  Airmm  £ed 
widioat  dbOdroi,  the  sid  testttor  4Mdcied  and  wiDed 
datt  die  wiioie  of  die  propertj,  tbcxeiB  hrqwiriipd  to 
\nm,  shooid  be  eqijaDj  firided  swiog  bis  (die  add  tes- 
tators /  *uriifiug  gnndcUdren,  diare  and  diare  afike. 

Tbe  testator  wa^  at  die  dme  of  makbig  Us  win  and 
cf  his  death,  leised  in  fee  9ii^>le  of  certain  landa  at 
Simmiamdalgj  in  Yarkskirtj  sobyect  to  a  mortgage.  He 
£ed  in  January,  1S17,  kaTing  his  aid  aon  Hodgtm 
Abram  smriTing,  who  tbaeopon  entered  into  the  poe* 
fleaaon  or  into  the  rec^pt  of  die  roitJS  and  profitB  of  the 
hereditaments  deTised  to  him  br  die  wiD.  By  an  in- 
denture of  October,  1817,  execnted  to  lead  the  oses  of 
a  reooverr  of  the  deTised  premises^  which  was  duly  suf- 
fered bj  Hodgsam  Abramj  in  ^firhaelnias  Term,  58 
Geo.  3,  the  uses  were  declared  to  rest  the  same  premises 
in  Hodgitm,  Ainrawij  his  heirs  and  asagns,  for  ever.  The 
bin  was  filed  after  the  death  of  Hodgum  Abram  by  some 
of  the  grandchildren  of  the  testator  against  a  mcMigagee 
of  the  estate,  under  a  mortgage  created  in  the  lifetime 
of  the  testator,  and  against  a  porchaser  of  the  equity  of 
redemptioD  from  Hodgum  Ahramj  for  an  account,  re- 
demption, and  a  conreyance  of  the  premises.     At  the 


Mr.  Raminy  and  Mr.  Taylor,  for  the  Hamtifi. 

This  is  a  case  in  which  the  testator  by  the  use  of  the 
word  ^^children,""  in  the  gill  orer,  has  affixed  an  interpre- 
tation to  the  preceding  words  ^^  heirs  of  his  body,"  which 
excludes  the  technical  sense  of  those  wortb:  North  v. 
Martm  (a).      The  latter  words,  expressing  the  event  in 

(a)  6  Sim.  26«,  270. 
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which  the  estate  is  to  go  over,  determine  the  meaning 
of  the  words  of  the  gifl,  as  where  children  are  construed 
to  mean  issue:  Minter  v.  Wrcdth{a),  Here  are  the 
words  '^  share  and  share  alike,"  as  in  Gretton  \,  Ha- 
ward(b)  and  Greentoood  y.  RotkweU{c)y  which  do  not 
intimate  any  intention  of  perpetual  succession.  Adopt- 
ing the  principle  of  these  cases,  and  construing  the 
words  "heirs  of  his  body"  to  signify  "children,"  Hodg- 
um  Abram  will  take  an  estate  for  life,  with  remainder 
to  his  children,  remainder  to  his  surviving  grandchildren : 
GoodiUk  d.  Sweet  v.  Herring  {d).  Right  d.  Shortridge  v. 
Creber{e).  The  Court,  if  it  doubted  upon  the  point, 
would  direct  a  case  for  the  opinion  of  a  court  of  law : 
WiUcax  V.  Bellaer8{f), 


1847. 


Argument, 


Mr.  Cankrieny  for  the  grandchildren  of  the  testator 
who  were  Defendants. 

Mr.  Kenyan  Parker  and  Mr.  Berry ^  for  the  Defend- 
ant Ward,  the  mortgagee,  cited  Doe  d.  Strong  v.  Goff{g)y 
Driver  d.  Edgar  v.  EdgarQi). 

Mr.  Humphry  and  Mr.  Elmsley,  for  the  Defendants 
John  Ripley  and  his  wife,  the  devisees  of  Mellamy  the  pur- 
chaser.— If  it  were  conceded,  that  the  words  "heirs  of  the 
body  "  are  to  be  construed  "  children,"  the  estate  of  Hodg- 
son Abram  would  be  still  an  estate  tail :  Doe  d.  Herbert 
V.  8elby{t).  But  this  is,  in  fact,  fVyhTs  case  (A),  and 
the  rule  there  laid  down  by  Lord  Harduncke,  that,  "  if 
the  preceding  words  are  proper  to  create  an  estate  tail. 


(a)  18  Sim.  52. 
(6)  1  Meriy.  448. 

(c)  6  Beay.  492. 

(d)  1  East,  264. 

(e)  5B.  &C.  866. 
If)  1  T.  &  R.  496. 


(g)  U  East,  668. 
(h)  Cowp.  379. 
(«)  2  B.  &  C.  926. 
Ik)   Wyld  v.  Lewis,  1  Atk. 
432. 
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Argument. 


the  legal  operation  of  them  cannot  be  controlled  by 
the  subsequent  provisions,"  is  applicable  to  this  will: 
ThomhiU  v.  HaU{a\  Harrison  v.  Fareman{b).  The 
conditional  limitation,  in  case  Hodgson  Abram  should 
die  without  children,  comes  too  late  to  avoid  the  effect 
of  the  recovery  suffered  by  him,  for  the  recovery  was 
suffered  before  the  determination  of  the  contingency 
(if  any  there  be)  upon  which  the  estate  tail  was  to 
cease,  and  therefore  while  the  devisee  continued  tenant 
in  tail :  Feame,  Conting.  Rem.  427,  Doe  d.  Simpson  v. 
Simpson  (c).  Doe  d.  Jearrad  v.  Bannister  (d). 


Judgment.       VicE-ChaNCELLOR. 


The  question  is,  whether  Hodgson  Abram,  at  the  time 
of  suffering  the  recovery,  was  tenant  in  tail  of  the  pro- 
perty in  question,  or  whether  he  was  tenant  for  life 
only.  Of  the  effect  of  the  devise  to  him  and  the  heirs 
of  his  body,  supposing  there  was  nothing  in  the  will  to 
control  these  words,  there  is  no  doubt,  and  if  under  that 
devise  he  had  an  estate  tail,  the  recovery  would  have 
converted  that  estate  into  a  fee,  so  as  to  give  title  to 
the  Defendants  who  claim  under  Hodgson  Abram  in 
this  cause.  But  it  was  argued  that  the  words  '^  heirs 
of  the  body"  must,  with  reference  to  the  subsequent 
words,  be  read  as  "children."  If  that  were  all  which 
the  argument  for  the  Plaintiff  called  upon  the  Court  to 
do,  the  case  would  not  be  altered.  The  devise  would 
stand  thus:  to  Hodgson  Abram  and  his  children,  for 
ever,  and  if  he  die  without  children,  over.  The  devise 
would  still  give  an  estate  tail  to  Hodgson  Abram,  and 
this  construction  alone  would  not  fdd  the  Plaintiff's 


case. 


(a)  2  CI.  &  Fin.  22,  36. 

(b)  5  Vea.  207. 


(c)  4  Bing.,  N.  C,  333. 

(d)  7  M.  &  W.  292. 
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It  was  further  argued^  however,  that  having  arrived 
80  far  as  to  read  "heirs  of  his  body"  as  equivalent  to 
"children,"  the  Court  must  then  modify  the  will,  and 
reduce  the  estate  of  Hodgson  Abram  to  an  estate  for  life, 
with  remainder  to  his  children.  Is  there  any  ground 
for  so  reducing  his  estate?  In  all  the  cases  cited  in 
support  of  this  argument,  except  the  case  of  Gretton 
V.  Hawardy  there  was  an  express  estate  in  the  first 
taker  for  life,  with  remainder  over;  and  the  question  was, 
whether  the  superadded  words  were  words  of  limita- 
tion, vesting  the  inheritance  in  the  tenant  for  life,  or 
whether  they  were  words  of  purchase.  In  all  the  cases, 
where  there  was  an  express  estate  for  life,  the  Court 
held,  that  the  superadded  words  were  words  of  pur- 
chase. In  Gretton  v.  Hawardy  no  express  estate  for 
life  was  created,  but  the  property  was  given  generally, 
and  afler  the  death  of  the  party,  to  go  in  a  particular 
way,  and  in  that  case  the  Court  held  that  the  party 
took  only  for  life.  In  my  copy  of  Mr.  Merivale^s  re- 
ports, I  find  this  note, — "  Sir  E.  Sugden  said  arguendo 
that  this  case  had  been  overruled,  and  Sir  John  Leach 
assented  that  it  had."  In  the  present  case,  I  search  in 
vain  for  any  ground  for  reducing  the  estate  of  the  de- 
visee to  an  estate  for  life.  It  was  argued  for  the  De- 
fendants, that  even  if  the  construction  of  the  Plaintiffs 
be  adopted,  so  as  to  treat  Hodgson  Abram  as  having  an 
estate  for  life,  with  remainder  over,  the  remainder  would 
be  contingent  upon  the  language  of  the  will,  as  Hodgson 
Abram  might  or  might  not  have  had  children,  or  if  he 
had  had  children,  they  might  all  have  died  in  his  life- 
time; the  remainder  in  the  grandchildren  must  therefore 
be  contingent,  and  fail  in  the  absence  of  any  trustee  to 
preserve  such  remainder,  upon  the  life  estate  being  de- 
stroyed. But  I  have  no  doubt  upon  the  first  ground, 
that  Hodgson  Abram  took  an  estate  tail.      I  do  not 
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diink  it  DeoeaBaiT  to  send  a  case  to  a  oomt  of  law  iqK>n 
the  queetioau 

Bin  difimiflRpd,  with  O06t& 


Imandibjr  ^Ir.  RomiBy  Bubmitted,  that  the  Defendants,  the 

ibcngfa  gnnddiDdren  of  the  testates,  who  were  in  the  sune 
interest  ae  the  Plainti£,  and  who  had  been  adced,  and 
had  refused  to  join  ae  Co-phdntifi  in  the  suit,  bat  who 


to  be 


tkNBbydrruein  had  had,  neverthelesB,  the  benefit  of  the  aigument  in 

their  faYOur,  oogfat  to  bear  their  own  ooetB»  and  not  re- 


P?*^.^^.       cdve  ooet£  from  the 


tf^^fc-  by  dke  ^Ir-  Cankrien  submitted,  that  the  gnnddiildren,  who 

der^tbeMJDe '    ^^^^  Defendants,  and  had  declined  to  be  Phnntiffi  in 
^^'^t  ^^         the  suit,  ought  not  to  have  been  served  with  a  sul^cena, 

ooicr  Bif  bfi'i  1      •  1  «         ail 

gf  dke  dsM  in     but  ougfat  to  have  been  served  with  a  copy  of  the  tnU, 
terat  as  Qie       under  the  General  Order  XXIX,  of  August,  1841. 

Plaintiffi,  who 
dedine  to  be- 
come Ccplam-       The  Vice-Chaxcellor  said,  that  it  was  a  case  olear- 

■err'ed  with  the  \j  within  the  General  Order,  where  ^'no  account,  pay- 

bm^imder  the    ™®°^  conveyance,  or  other  relief  was  sought  against 

^^  ^"iMi^    these  Defendants,  and  in  which  the  PhuntiflB,  havmg 

and,  if  tbey        required  them  to  appear  and  answer  the  bill,  must  pay 

JJJ,^?^JJJa    ^    the  costs  thereby  occasioned 

answer,  tbeir 
ooata  most  be 
paid  bj  tbe  Plaintiffs. 
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ENO  V.  ENO.  ^^!/^^ 

rp  lO^A  June. 

1  HIS  was  a  bill  by  the  vendor,  for  the  specific  per-  Real  eatate  was 

formance  of  a  contract  for  the  sale  of  real  estate.     The  to^c  son-in.^ 

title  was  objected  to  by  the  Defendant     The  question  ^  ^f ^t^" 

which  was  the  subject  of  the  judgment  in  the  cause,  life,  remainder 

was,  whether  an  appointment  of  the  estate  made  by  (the  wife  of 

Mary  Bead,  by  deed-poll,  dated  in  April,  1841,  in  favour  L"!^)  for^h^; 

of  the  Plidntiff,  his  heirs  and  assigns,  to  take  effect  after  ^^:  remainder 

,  .  toherfirstand 

the  decease  of  Mary  Ready  the  appointor,  and  her  hus-  other  sons  snc- 
band^  and  the  failure  of  issue  of  the  appointor,  was  too  tS?remaSder 
remote,  or  invalid  as  introducing:  the  female  descend-  J°  ^^^  daugh- 

'  ^  ^  ters  as  tenants 

ants  of  the  male  issue  of  Mary  Read,  who  were  not  in  common  in 

tail,  with  cross 
remainders  be- 
tween them  ; 
and,  in  default  of  such  issue  of  his  daughters,  to  such  person  or  persons  as  she  should  by 
deed  or  will  appoint.  In  1841,  the  daughter,  the  donee  of  the  power,  executed  a  deed- 
poll  of  appointment,  which,  reciting  the  limitations  of  the  estate  by  the  will, — that  she  had 
not  any  issue  of  her  body,  and  that  she  was  desirous  of  exercising  the  power  subject  to  the 
life-interest  of  her  husband  and  herself  as  thereinafter  mentioned, — appointed  that,  from 
and  after  the  decease  of  the  survivor  of  her  husband  and  herself,  **  and  there  being  a  figdlure 
of  tssne  of  her,"  the  said  donee  of  the  power,  the  estate  should  go,  remain,  and  be  unto 
and  to  the  use  of  the  Plaintiflf,  his  heirs  and  assigns  for  ever : — Held,  that  this  was  a  good 
appointment  of  the  estate  under  the  power. 

lliat  the  words  "  and  there  being  a  failure  of  issue  of,"  &c.,  must  be  read  either  paren- 
tiMtically ,  or  as  applying  to  the  time  of  the  death  of  the  survivor  of  the  donee  of  the  power 
and  her  husband. 

That  the  construction  that  the  donee  might  have  intended  to  appoint,  or  to  reserve  a 
power  to  appoint,  to  the  female  descendants  of  sons,  or  to  give  such  descendants  the 
chance  of  taking  by  descent,  would  be  merely  conjectural ;  and,  moreover,  was  excluded 
by  Uie  express  language  of  the  will  creating  the  power,  which  made  no  provision  for 
fieniale  descendants  of  male  issue,  —and  rebutted  by  the  great  age  of  the  donee,  who  was 
then  without  any  issue. 

lliat  the  title  of  the  Plaintiflf  under  the  appointment,  was  one  which  the  Court,  in  a  suit 
for  specific  performance,  would  compel  the  purchaser  to  take. 

A  gift  to  children  in  tail  not  comprehending  all  the  issue,  followed  by  a  limitation  over 
in  term*— "  on  failure  of  issue,"  will  generally  be  read  as  meaning  all  such  issue  as  are 
before  mentioned,  unless  it  appears  from  the  context  that  other  issue  than  these  provided 
for,  were  intended  to  take. 

If  the  qufestion  had  arisen  entirely  under  the  will  of  the  daughter,  and  the  words  "  there 
being  a  fulnre  of  issue  of"  &c.,  had  been  found  in  that  will,  following  limitations  to  her 
iasne  like  those  contained  in  the  will  of  1778,  in  this  case,  those  words  would  have  been 
oonstrued  to  refer  to  a  failure,  not  of  issue  generally,  but  of  such  issue  as  the  will  had  pre- 
viously provided  for. 

For  the  purpose  of  determining  the  meaning  of  such  a  limitation,  the  principle  of  con- 
struction must  be  the  same,  whether  the  instrument  be  a  deed  or  a  will. 
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Statement, 


objects  of  the  power  of  appointment  of  which  Mary 
Read  was  the  donee ;  or  whether,  having  regard  to  the 
previous  recitals  in  the  deed  poll,  which  referred  to  the 
want  of  issue  of  Mary  Read  at  the  date  of  the  deed, 
the  appointment  was  not  valid,  as  importing,  not  a 
general  failure,  but  a  failure  of  issue  living  at  the 
death  of  the  appointor  and  her  husband.  If  the  title 
of  the  Plaintiff  should  not  be  established  by  virtue  of 
the  appointment,  another  question  was,  whether  the 
Plaintiff  was  not  entitled  to  the  estate  under  a  will 
made  by  Mary  Read,  prior  in  date  to  the  deed  polL 
The  latter  question  it  did  not  become  necessary  to 
decide. 


The  words  of  appointment  by  the  deed  poll,  and  the 
state  of  the  title  so  far  as  it  was  affected  by  that  instru- 
ment, are  stated  in  the  judgment. 


Argument. 


Mr.  Romilly  and  Mr.  Metcalfe^  for  the  Plaintiff,  con- 
tended that  the  language  of  the  deed  poll  of  1841| 
appointing  the  estate  from  and  after  the  decease  of  the 
survivor,  "  there  being  a  failure  of  issue  of  the  said 
Mary  Ready^  must  be  read  as  descriptive  of  the  &ct 
which  had  been  before  recited,  that  Mary  Ready  who 
was  then  of  very  advanced  years,  had  no  issue ;  or  if 
not  treated  as  words  of  description,  that  the  issue  re- 
ferred to  must  either  be  deemed  to  be  "*ttcA"  issue  as 
had  been  before  mentioned  in  the  instrument,  namely, 
issue  of  the  body  of  Mary  Ready  or  be  construed  with 
reference  to  the  previous  recitals,  as  issue  living  at  the 
death  of  Mary  Read:  Morse  v.  Lord  Ormonde  (a), 
Egerton  v.  Jones  (b),  Ellicomhe  v.  Gompertz{c).     It  was 


(a)  1  Rufls.  382  ;  S.  C,  6  Mad.  99.        {h)  3  Sim.  409. 

(c)  3  Myl.  &  Cr.  127. 
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trae  that  the  constmction  was  in  this  case  sought  to  ^847. 
be  applied  to  a  deed,  and  not  to  a  will ;  but  the  con- 
struction was  equally  applicable  to  one  instrument  as  to 
the  other :  Wright  d.  Burrill  v.  Kemp  (a),  Doe  d.  Kinff  v. 
Frost  (6).  If  the  construction  contended  for,  of  the  deed 
poll,  were  not  adopted,  then  they  contended  that  there 
had  been  no  revocation  of  the  prior  will. 

Mr.  fFood  and  Mr.  Smithy  for  the  Defendant,  argued 
that  the  strict  words  of  the  appointment,  limiting  the 
estate  from  and  after  the  decease  of  the  survivor  of 
John  and  Mary  Read,  and  there  being  a  failure  of  issue 
of  Mary,  clearly  made  the  limitation  to  the  plaintiff 
dependant  upon  the  indefinite  failure  of  issue  of  Mary. 
That  being  found  in  a  deed  the  language  must  be  taken 
according  to  its  strict  import,  and  could  not  be  modified 
or  restricted  to  one  particular  class  of  issues,  excluding 
others ;  and  that  the  appointment  was,  therefore,  void 
for  remoteness :  Lady  Lanesborough  v.  Fox  (c),  Bankes 
V.  Holme  (cf),  Brtstow  v.  Boothby  {e).  The  attempt  to 
modify  such  expressions  is  very  dangerous,  for  the  Court 
may  very  probably  depart  from  the  intentions  of  their 
author.  The  donee  of  the  power  in  this  case  might 
have  intended  to  give  interests  in  the  estate  to  the 
female  descendants  of  sons ;  or,  if  there  should  be  any 
such  female  descendants  of  sons,  to  allow  the  estate  to 
descend,  and  thereby  afford  them  the  possibility  of 
inheriting.  It  is,  therefore,  very  probable  that  the  re- 
striction of  the  language  of  the  appointment  which  the 
argument  for  the  Plaintiff  suggests,  even  if  the  Court 
were  at  liberty  to  adopt  it,  would  be  contrary  to  .the 
intention  of  the  appointor.     At  least,  in  a  case  of  so 


(a)  3  T.  R.  470.  (i)  1  Russ.  304,  n. 

lb)  3  B.  &  A.  646.  (e)  2  Sim.  ik  Stu.  465, 

(c)  Ca.  temp.  Talb.  202. 
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1847.  ^       much  doabt,  the  parchaeer  will  not  be  oompdled  to 
accept  the  title. 

The  argomentd  and  caaeB  cited  on  the  question  of 
revocation  are  omitted,  as  no  jodgmoit  was  giyen  upon 
that  point. 


jMdgwumi.      The  Vice-Chancellor  : — 

The  biU  is  by  a  vendor  for  the  qiecific  performance 
of  an  agreement  for  the  sale  of  land.  There  is  no  con- 
test except  upon  the  title.  The  objection  to  title  is 
confined  to  a  single  point  raised  upon  the  pleadings ;  and 
I  have  been  requested  by  both  parties  to  decide  the 
case  without  a  reference  to  the  Master.  The  case  is 
as  follows : — 

Before  and  at  the  time  of  sealing  and  executing  the 
deed  poll  of  the  8th  of  April,  1841,  the  property  ccmi- 
prised  in  the  contract  which  it  is  the  object  of  this  suit 
to  enforce,  stood  limited,  under  the  will  of  Jamei 
MackeriU,  dated  the  26th  of  August,  1778,  (subject  to 
charges  not  affecting  the  question  in  the  cause),  to  his 
son-in-law,  John  Ready  for  life,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders,  remainder  to 
his  daughter,  Mary  Ready  for  life ;  remainder  to  trus- 
tees, to  preserve  contingent  remainders,  remainder  to 
the  first  and  other  sons  of  Mary,  successively,  in  tail 
male,  with  remainder  to  the  daughters  of  Mary^  as 
tenants  in  common,  and  not  as  joint  tenants  in  tail, 
with  cross  remainders  between  or  amongst  them ;  and 
for  default  of  such  issue  of  his  daughter,  the  testator 
did  thereby  will  and  direct  that  it  should  be  lawful 
for  his  daughter,  whether  covert  or  sole,  by  any  deed 
or  writing  by  her,  sealed  and  delivered  in  the  pre- 
sence of  three  or  more  credible  witnesses,  or  by  her 
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last  will  and  testament^  to  give  and  devise  the  same 
premises,  and  every  part  thereof,  subject  as  aforesaid, 
to  such  person  and  persons,  or  for  such  estate  and 
estates,  uses,  trusts,  intents,  and  purposes,  and  charged 
and  chargeable  with  such  sum  or  sums  of  money,  either 
annual  or  in  gross,  as  she,  his  said  daughter,  should 
think  proper. 

By  deed  poll,  dated  the  8th  of  April,  1841,  and  duly 
executed  in  conformity  with  the  power  of  which  Mary 
Bead  was  donee  under  James  MackerilPs  will,  she  ap- 
pointed the  property  in  question  to  the  PlaintiflP,  John 
Eno,  in  fee. 

Two  questions  are  made — first,  whether  the  appoint- 
ment is  good;  and,  secondly,  if  not,  whether  the 
Plaintiff  is  not  entitled  under  the  will  of  Mary,  of  an 
earlier  date.  I  wUl  begin  by  considering  the  first 
question,  on  the  deed  poll. 

The  deed  poll  recites,  and  correctly  recites,  the  es- 
tates created  by  the  will  of  James  Mackerilly  and  thereby 
avoids  the  difficulty  which  otherwise  might  have  em- 
barrassed the  Ciourt  in  this  case,  upon  the  authority 
of  Bankes  v.  Holme  {a\  notwithstanding  what  Lord 
Eldon  said  of  that  case  in  Morse  v.  Lord  Ch'monde  (&), 
and  the  decision  of  the  Vice- Chancellor  of  England  in 
Egerton  v.  Jones  (c). 

The  deed  then  recites  the  death  of  James  Mackerilly 
and  proceeds  in  the  following  words : — 

**  And  whereas  the  said  Mary  Read  has  not  any  issue 
of  her  body ;   and  whereas  the  said  Mary  Read  did, 

(a)  1  Ro88.  994,  n.      (ft)  1  Russ.  882.        (c)  3  Sim.  409. 
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1847.         many  yean  smoe,  in  pnrsaance  of  the  said  power  to  her 
given  by  the  said  hereinbefore  in   part  recited  will, 
appoint  a  small  piece  or  parcel  of  land,  part  of  the  eight 
acres  of  land  lying  in  the  Fleet  aforesaid,  (and  in  the 
said  win  stated  to  be  in  the  occnpatirai  of  widow  Cl^ff)y 
to  the  porchaser  thereof;  and  whereas  the  said  Mary 
Read  is  desirous  of  exercising  the  power  of  appoint- 
ment as  to  all  and  singular  the  said  lands  and  heredita- 
ments deyised  by  the  said  hereinbefore  in  part  recited 
will  of  the  ssud  Jamet  MackeriJL,  and  which  have  not 
been  already  so  appointed  by  her,  the  said  Mary  Read, 
as  aforesaid,  subject  to  the  Kfe  interestM  of  the  said  John 
Bead  and  Mary  his  wife  respectively  in  the  said  premises^ 
in  manner  hereinafter  mentioned     Now  these  presents 
witness,  that,  for  effectuating  such  the  desire  of  the  said 
3fary  Read,  and  pursuant  to  and  by  force  and  virtue, 
and  in  exercise  and  execution  of  the  power  or  authority 
to  her  for  this  purpose  given  or  limited  by  the  herein- 
before in  part  recited  will  of  the  said  James  MaekeriUy 
and  of  every  or  any  other  power  or  authority  in  any- 
wise enabling  her  in  this  behalf,  she,  the  said  Mary  Bead, 
doth  by  this  present  deed  or  writing,  by  her  sealed  and 
delivered  in  the  presence  of  the  three  credible  persons 
whose  names  it  is  intended  shall  be  hereupon  indorsed 
as  witnesses,  attesting  the  sealing  and  delivery  of  these 
presents  by  her  the  said  Mary  Beady  direct,  limit,  and 
appoint,  that,  from  and  afler  the  decease  of  the  survivor 
of  the  said  John  Bead,  and  herself,  the  said  Mary  Bead, 
and  there  heing  a  ftiilure  of  issue  of  the  said  Mary  Bead, 
all  and  singular  the  said  messuages,  lands,  tenements, 
and  hereditaments,  devised  by  the  said  hereinbefore  in 
part  recited  will  of  the  said  James  MaekeriUy  and  which 
have  not  been  so  appointed  by  the  said  Mary  Beady  as 
hereinbefore  is  mentioned  or  recited;    and  all  lands 
and  hereditaments  which  have  been  heretofore  set  out, 
allotted,  and  awarded   by  the  commissioners  for  the 
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indosure  of  the  commons  in  Lanff  Stitton,  in  respect  of        1847. 

lights  of  common  appertaining  or  appurtenant  to  the 

said  messuages,  lands,  tenements,  and  hereditaments,  or 

any  part  thereof,  with  theu*  and  every  of  their  rights, 

members,  and  appurtenances,  shall,  subject  to  the  said 

annuity  of  40s.,  charged  by  the  said  will  upon  part  of 

the  said  hereditaments,  as  hereinbefore  is  mentioned 

and  recited,  go,  remain,  and  be  unto  and  to  the  use  of 

John  Eno,  of  Sutton  St.  Mary  aforesaid,  shipowner,  his 

heirs  and  assigns,  for  ever."     John  Eno  is  the  vendor, 

and  the  Plaintiff  in  this  cause. 

Now,  the  objection  taken  to  the  title  is,  that  the 
appointment  to  the  Plaintiff  is  after  a  general  failure  of 
issue  of  Mary,  and  is  therefore  void ;  the  estates  not 
being  so  limited  by  the  will  of  James  MackeriU  as  to 
give  any  interest  to  the  female  descendants  of  the  male 
issue  of  the  donee  of  the  power. 

In  considering  the  validity  of  this  objection,  the 
question  is,  not  whether  there  may  not  have  been  a  time 
in  the  history  of  the  law  at  which  a  title  depending 
upon  such  a  limitation  would  have  been  immarketable, 
but  whether  the  present  state  of  the  authorities  is  not 
such  as  to  remove  all  objection  to  it.  To  try  this,  I  will 
begin  by  supposing  that  the  estates  limited  to  the  issue 
of  Mary  Read  by  the  vrill  of  James  MackeriU  had  been 
created  by  Mary  Bead  herself,  as  the  owner  in  fee, — 
that  the  limitation  to  the  Plaintiff  had  been  in  the  same 
instrument  as  that  in  which  the  limitations  are, — that 
that  instrument  had  been  a  will  and  not  a  deed, — and 
that  there  had  been  no  recitals  or  other  circumstances  to 
aid  the  construction  of  the  appointment.  Upon  that 
hypothesis,  without  saying  that  the  title  would  be  such 
as  the  Court  ought  to  compel  a  purchaser  to  take,  I  have 
a  strong  opinion  that  the  appointment  would  be  valid. 

VOL.  VI.  N  H.  w. 
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1847.  The  question  is,  whether  the  appointment  is  to  be  read 
as  appointing  the  estate  to  the  Pluntiff  in  default  oiaU 
issue  generally  of  Mary  Read,  including  female  descend- 
ants of  male  issue,  (for  whom,  by  the  supposition,  no 
provision  is  made),  or  in  default  of  ^^such  issue"  as  she 
(^upon  the  present  hypothesis)  had  made  provision  for  by 
the  will.  If  the  appointment  were  to  be  construed  by 
any  but  a  lawyer,  it  is  scarcely  possible  to  doubt  the 
construction  that  would  be  put  upon  it  Nothing  can 
be  more  irrational  than  a  construction  of  the  instrument 
which  supposes  the  donee  first  to  have  created  limita- 
tions to  issue,  and  then  capriciously  to  have  postponed 
the  estate  of  the  appointee  to  a  period  not  depending 
for  its  commencement  upon  the  determination  of  the 
interests  of  those  to  whom  the  estate  was  previously 
given,  but  until  the  failure  of  issue  of  persons  to  whom, 
by  the  supposition,  no  estate  or  interest  was  given. 
The  question,  however,  is,  whether  the  inference  arising 
from  such  a  literal  construction  is  sufficiently  strong 
to  justify  the  Court  in  modifying  the  words  of  the 
appointment. 

The  case  of  Morse  v.  Lord  Ormonde,  on  appeal, 
appears  to  me  to  be  a  direct  authority  in  favour  of  the 
validity  of  the  appointment  in  such  a  case.  Lord  EldofCi 
observations,  particularly  those  in  1  Russell's  Reports, 
p.  405,  appear  to  me  clearly  to  recognise  the  prindple  of 
construction  for  which  the  Plaintiff  has  contended — that 
a  gift  to  children  in  tail  not  taking  in  all  the  issue,  followed 
by  a  limitation  over  in  terms  on  failure  of  issue  generally, 
must,  primd  facie,  be  read  as  meaning  all  such  issue  as 
before  mentioned,  unless  it  appears  from  the  context 
that  other  issue  than  those  provided  for  were  intended 
to  take.  It  is  true  that  in  that  case  Sir  John  Leach 
noticed,  and  appeared  to  rely  in  part  upon  the  term  of 
years,  observing,  "  It  is  irrational  to  say  that  the  testa- 
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triz  did  not  intend  that  the  purpose  and  the  terms  1847. 
should  meet."  But  Lord  JEldon  does  not  notice  that  in 
his  judgment,  and  it  is  difficult  to  see  the  force  of  it, 
for  whether  the  testatrix  intended  to  give  the  legacies 
upon  an  indefinite  failure  of  issue — the  legacies  secured 
by  the  term — or  only  upon  failure  of  the  issue  before 
mentioned,  the  place  of  the  term  in  the  settlement  would 
have  been  the  same,  that  is,  next  after  the  particular 
estates,  and  next  before  the  limitation  of  the  fee ;  and 
it  cannot  be  denied  that  a  term  may  be  well  created,  the 
trusts  of  which  are  invalid.  The  case  of  Ellicombe  v. 
Cfinnpertz(a)  appears  to  me  to  be  a  strong  authority 
the  same  way ;  for  however  guarded  the  language  of  the 
Lord  Chancellor  may  have  been,  I  cannot  read  the  pas- 
sages of  his  judgment,  in  p.  148,  and  agwi  in  p.  151,  and 
the  following  pages  of  the  Report,  without  being  per- 
suaded that,  in  a  simple  case  like  that  which  I  am  now 
supposing,  he  would  decide,  that,  unless  the  context  led 
to  a  different  inference,  the  words  describing  the  event 
upon  which  the  gifl  over  was  to  take  effect,  must,  though 
general  in  terms,  be  construed  with  reference  to  the 
preceding  gi£t;  and  the  approbation  with  which  Lord 
Cattenham,  in  that  case,  refers  to  Mr.  Jarmarii  work, 
leads  me  to  the  same  conclusion.  The  parts  of  Mr. 
JarmarCs  book  to  which  I  understand  Lord  Cottenham 
to  refer,  will  be  found  in  p.  361,  as  to  personalty;  and 
p.  372,  as  to  real  estate,  in  the  edition  of  1844.  I  do 
not  refer  to  other  cases,  because  the  important  ones  will 
be  found  in  JElUcombe  v.  Gompertz^  with  the  addition  of 
Lord  CottenhanCs  observations  upon  them.  I  cannot 
but  think  that  the  authority  of  the  case  of  Bristow  v. 
Baoihby  is  shaken,  if  not  destroyed,  by  Morse  v.  Lard 
Ormandey  and  Ellicombe  v.  GompertZy  unless  it  is  to  be 
upheld  by  the  distinction  that  in  that  case  the  question 

(a)  3  Myl.  &  Cr.  127. 
n2 
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1847.^  depended  upon  the  construction  of  a  deed  and  not  of  a 
wilL  It  ifl,  moreover,  deserving  of  observation,  that 
in  Morse  v.  Lord  Ormojide  Sir  John  Leach  treats  as 
conjectural  that  which,  in  Bristaw  v.  Boothby  (a),  was 
the  basis  of  his  judgment. 

But  can  any  sound  distinction  be  taken  between  a 
deed  and  a  will  for  a  purpose  like  the  present^ — ^that  is, 
would  the  conclusion  be  different  upon  the  same  hypo- 
thesis, supposing  this  difference  only,  that  the  entire 
disposition  was  in  a  deed  instead  of  a  will  ?  The  ob- 
servations of  Lord  Kenyon  in  Wright  v.  Kemp  (b)  are 
deserving  of  all  possible  attention.  In  that  case,  which 
depended  upon  the  construction  of  a  surrender  of  copy- 
holds. Lord  Kenyon^  after  saying  that  such  a  surrender 
was  considered  as  a  common-law  conveyance,  and  was 
not  entitled  to  the  same  favourable  construction  as  a 
will,  says,  ^^  In  deeds  certain  l^al  phrases  must  be  used 
in  order  to  create  certain  estates,  as  the  word  ^  heirs' 
to  create  a  fee,  and  ^ heirs  of  the  body'  to  create  an 
estate  taiL  But  beyond  that  I  would  say,  with  Lord 
Hardwickey  that  there  is  no  magic  in  particular  words, 
further  than  as  they  shew  the  intention  of  the  parties-** 
And  again,  he  says,  "  Here,  therefore,  in  order  to  give 
efi*ect  to  the  intention  of  the  surrenderor,  we  must  say, 
that  when  he  used  the  word  ^ar^  he  meant  ^and;*  and 
there  is  no  case  in  which  any  difference  has  been  made 
as  to  this  point  between  a  Mrill  and  a  deed,  when  the 
Court  is  considering  how  the  intention  of  the  parties 
can  be  effected."  The  case  of  Smith  v.  JEarl  of  Jersey  (c) 
expresses  the  same  doctrine,  and  numerous  other  cases 
establish  the  same  proposition  {dy 

(a)  2  Sim.  &  St.  466.  part  of  note  (/>),  Wigram  on 

(b)  3  Term  Rep.  470.  Admissibility  of  Evidence,  pp. 

(c)  3  Bligh,  290.  75,  76,  3rd  edition. 

(d)  See  the  cases  collected  in 
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It  was  said,  indeed,  that  Mary  Read  might  in  this  ^847. 
case  have  intended  to  reserve  a  power  to  appoint  to 
female  descendants  of  sons ;  or,  in  case  there  were  such, 
to  leave  the  property  to  descend.  To  this  suggestion, 
the  observations  of  Sir  John  Leach,  in  Morse  v.  Lord 
Ormonde^  that  it  is  conjectural  only ;  and,  more  strongly, 
those  of  Lord  Cottenham,  in  EUicombe  v.  GompertZy  in 
answer  to  a  like  suggestion,  apply ;  and  when  to  that  is 
added  the  fact  that  Mary  Read  is  mentioned  by  name 
in  James  McuikerilVs  will,  dated  in  August,  1778,  as  a 
married  woman,  it  seems  to  me  impossible  to  admit  any 
such  hypothesis.  The  appointment  was  sixty-three 
years  after  the  donee  was  spoken  of  as  a  married  woman, 
therefore  future  issue  could  not  have  been  anticipated. 
If^  therefore,  the  limitations  were  such  as  I  have  sup- 
posed, I  cannot  but  think  the  appointment  would  have 
been  valid ;  and  that  the  whole  disposition,  whether  the 
limitations  were  created  by  deed  or  by  will,  would  be 
equally  good. 

But  the  case  does  not  rest  here.  There  are  in  this 
case  circumstances  to  shew,  irresistibly  to  my  mind, 
that  I  have  put  the  right  construction  upon  this  will. 
It  might,  indeed,  be  argued  in  the  simple  case  I  first 
put,  that  in  the  case  I  have  supposed  a  doubt  might 
exist  whether  the  omission  of  the  female  descendants 
of  the  male  issue  was  not  by  mistake,  and  that  in  the 
case  of  a  parent  providing  for  his  own  issue,  it  would 
be  better  to  adhere  to  the  letter  of  the  will,  and  give 
the  female  descendants  of  the  male  issue  not  provided 
for  a  chance  through  an  intestacy,  rather  than  that  the 
property  should  go  over  to  strangers.  In  this  case 
there  is  no  place  for  such  a  conjecture,  for  in  James 
Macherilts  will  he  creates  the  limitation,  not  extending 
to  the  daughters  of  the  male  issue,  and  gives  the  power 
to  his  daughter  afler  failure  of  such  issue,  clearly  shew- 
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1847^  ing  that  he^  at  aU  events,  meant  to  exclude  the  female 
descendants  of  the  male  issue ;  and  Mary,  the  donee  of 
the  power,  exercises  the  power  so  given  to  her  without 
giving  anything  to  the  issue  not  provided  for,  I  can- 
not, therefore,  proceed  upon  any  mistake  as  to  the 
omission  of  female  descendants  of  male  issue. 

Another  circumstance  is,  that  in  the  deed-poll  of  the 
8th  of  April,  1841,  after  reciting  that  Mary  Read  has 
no  issue  of  her  body,  and  that  she  intends  to  exercise 
her  power,  '^  subject  to  the  life  interests  of  the  said 
John  Read  and  Mary  his  wife,  respectively,  in  the  said 
premises,  in  manner  hereinafter  mentioned,"  that  is, 
reciting  that  a  woman,  probably  of  eighty  years  of  age, 
had  no  issue;  and  then  she  proceeds  to  appoint  the 
estate,  '^from  and  after,"  &c.,  in  the  words  I  before 
read.  The  words,  '^and  there  being  a  failure  of  issue 
of  the  said  Mary  Read^  must,  in  a  case  so  drcum- 
stanced,  be  read  with  reference  to  the  purpose  she  had 
before  expressed ;  and  the  words  must  be  read  either 
parenthetically,  or  as  applying  to  the  time  of  the  death 
of  the  survivor  of  herself  and  her  husband,  which  latter 
is,  in  my  opinion,  the  true  construction  of  the  wilL  In 
that  conclusion  I  rely  upon  LytUm  v.  Lyttan  (a),  French 
V.  Caddell  (i),  WeVingixm  v.  Weltington  (c),  Jones  v. 
Morgan  (rf),  and  Sanford  v.  Irby  {e). 

It  is  unnecessary  to  go  into  the  consideration  of  the 
question  as  to  the  revocation. 

(o)  4  Bro.  C.  C.  441.    Per  (c)   4  Bur.  2165;  8.  a,  1 

Lord  Thurlow.  Black.  646. 

{h)  3  Bro.  P.  C.  267.     Tom.  {d)  1  Bro.  C.  C.  206. 

«d-  \e)  3  B.  &  A.  664. 
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1846. 

WOOD  V.  EOWCLIFFR  15^;^,  wa,  cS 

W  OOD,  a  judgment  creditor  of  Knight^  sued  out  Under  the  sta- 
execution  agwist  him,  under  which  Kniffhfs  furniture,  p^vingThe" 
in  his  house  in  Nebonrsquarey  was  taken  by  the  sheriff,  ^^  °^tVh 
and  assigned  by  bill  of  sale  to  Wood.     Wood  did  not  re-  Vict.  c.  85), 
move  the  furniture,  but  employed  Elizabeth  Wrighty  in  a  suit  in 
who  was  a  sister  of  Knighfs  wife,  to  keep  possession  of  ^mTCtent* 
the  goods  as  his  agent;   and  they  were  removed  by  witness  in  the 

,  same  cause  on 

Elizabeth  Wright  to  a  house  occupied  by  her  in  the  same  behalf  of  an- 
neighbourhood.     Elizabeth  Wright  being  in  possession,  ^nt  '/andTt  \m 
and  the  apparent  owner  of  the  goods,  in  December,  "°*J^"!^^ 
1842,  assigned  them  to  Rowcliffe,  as  a  security  for  a  evidence,  that 
sum — ^£355,  which  she  borrowed  of  him,  and  also  for  plaintiff  to  sos- 
any  further  monies  which  Rowcliffe  might  lend  her.   In  J^^nst^both 
1843  RowcUffe  advanced  to  Elizabeth  Wright  a  further  def(Midant8  de- 

,  .  pends  upon  the 

sum  of  £110,  which  was,  by  indorsement  on  the  as-  same  issue: 
signment  of  December,  1842,  made  a  further  charge  onij  be  con- 
on  the  furniture.     Rowcliffe  took  also  the  promissory  ft^^^^nd- 
notes  of  JSTnt^A^  and  Elizabeth  Wright  for  the  amount  of  ing  ^  «ffect 

,  ,  the  credit  of 

the  loans ;  and  placed  a  man  in  possession  of  the  fur-  such  defendant 
mture,  but  without  removing  it  from  the  custody  of  **  *  ^^«»- 
Elizabeth  Wright 

The  Defendant  Btiehanan  had  been  the  solicitor  of 
Woody  and  claimed  a  debt  of  6SL  Ss.  Sd,  as  incurred  in 
that  capacity.  Buchanan  also  had  guaranteed  to  Row- 
cliff e  the  repayment  of  the  further  charge  of  £110, 
taking  from  Elizabeth  Wright  a  memorandum  to  the 
effect  that  certain  title-deeds  in  the  possession  of  Bu- 
chanan were  (subject  to  his  existing  lien)  deposited  to 
secure  the  £110.  The  latter  sum  was  afterwards  paid 
by  Buchanan  to  Rowcliffe.  Rowcliffe  being  about  to 
sell  the  goods,  under  the  power  in  his  assignment,  the 
Plaintiff  instituted  this  suit,  in  which  he  obtained  an  in- 
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junction  to  restrain  the  sale.  The  bill  was  afterwards 
demurred  to,  but  the  demurrer  was  overruled  (a). 
The  furniture  was  subsequently  placed,  for  custody, 
in  a  warehouse  in  Gray^s-inn-road.  Buchanan  was 
made  a  party  to  the  bill  by  amendment,  and  claimed  a 
lien  on  the  title-deeds,  and  also  the  benefit  of  the  fur- 
ther charge  on  the  furniture.  No  claim  was  made  by 
Elizabeth  Wright. 

The  cause  now  came  on  to  be  heard. 


Argummt.         Mr.  Romilly  and  Mr.  SouthgatCy  for  the  Plaintiff. 

Mr.  K.  Parker  and  Mr.  H.  Clarke^  for  the  Defendant 
Rowcliffe. 

Mr.  RoUy  for  the  Defendant  Buchanan. 

The  Defendants  disputed  the  title  of  the  Plaintiff  to 
the  furniture,  and  the  alleged  agency  of  JSUzabeth 
Wright.  They  contended  also  that  the  transaction 
was  a  fraud  upon  Rowcliffe  and  Buchanan^  to  which 
the  Plaintiff  was  either  a  party,  or  which  he  had,  by 
his  conduct,  enabled  Knight  and  Elizabeth  Wright  to 
commit,  by  representing  herself  as  the  owner  of  the 
property,  and  in  that  character  obtaining  advances 
upon  it. 

In  support  of  the  case  of  the  Defendant  RawcUffe, 
the  evidence  of  the  Defendant  Buchanan  was  tendered, 
for  the  purpose  of  proving  the  title,  or  apparent  title, 
of  Elizabeth  Wright  to  the  furniture,  and  the  title  of 
the  Defendant  Rowcliffe  and  delivery  of  possession  to 
him ;  and  also  the  conduct  or  collusion  of  the  Plaintiff 
and  Elizabeth  Wright. 

(a)  See  3  Hare,  305. 
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Mr.  Romilly,  for  the  FlaintifT,  objected  to  the  reading 
of  the  depositions  of  Mr.  Buchanan. 

Buchanan  is  a  party  to  the  suit,  and  therefore  is 
not  within  the  general  words  of  the  statute  6  &  7 
Vict.  c.  85.  The  question  then  is,  whether  he  is  within 
the  provision,  "  that  in  courts  of  equity  any  Defend- 
ant to  any  cause  pending  in  any  such  court  may  be 
examined  as  a  witness  on  the  behalf  of  the  Plaintiff  or 
of  any  Defendant,  in  any  such  cause,  saving  just  ex- 
ceptions." The  subsequent  passage  in  the  statute  then 
provides  that  interest  in  the  matters  in  question  in 
the  cause  shall  not  be  deemed  a  just  exception,  but 
shall  only  affect  the  credit  of  the  witness.  Taking 
these  clauses  together,  three  things  appear :  firsts  that 
parties  to  jbhe  cause  generally  are  incompetent,  as 
they  were  before  the  act;  secondly,  that  defendants 
in  equity  are  not  to  be  excluded  because  they  are 
parties,  (nor  were  they  before  the  act) ;  and,  thirdly, 
that  some  cases  might  exist  in  which  the  evidence  of 
defendants  in  equity  would  be  inadmissible  notwith- 
standing the  act.  In  what  cases,  then,  would  the 
evidence  of  a  defendant  in  equity  now  be  inadmis- 
nble?  The  statute  said  that  mere  interest  in  the 
matters  in  question  should  not  be  deemed  a  just  ex- 
ception. But  if  the  question  between  the  Plaintiff 
and  the  Defendants  be,  whether  the  suit  can  be  sustained 
or  not ;  and  if  the  evidence  of  one  defendant  be  ad- 
duced in  favour  of  another,  to  dismiss  the  suit  on  a 
ground  which  will  entitle  both  the  Defendants  to  have 
the  suit  dismissed,  that  must  be  such  a  case  as  is  con- 
templated by  the  statute  as  a  just  exception.  That  is 
the  present  case.  The  objection  is  not  simply  because 
Buchanan  is  interested  in  the  question  to  be  deter- 
mined in  this  suit, — whether  he  is  entitled  to  have  the 
debt»  alleged  to  be  owing  to  him  firom  Elizabeth  Wright^ 
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paid  by  means  of  the  goods  belongii^  to  the  Plaintiff— 
greatly  as  that  must  affect  his  credit  if  any  weight  be 
given  to  interest ;  but  the  objection  is^  that  the  suit  is 
against  Buchanan  and  EowcHffey  and  their  cases  are 
the  same.  If  the  bill  be  dismissed  against  Bowettffe, 
it  cannot  be  sustained  against  Buchanan;  and  he  is 
called,  therefore,  in  substance,  to  prove  to  the  Court 
that  he  is  not  liable  to  this  suit.  It  is  not  merely  that 
he  is  interested  in  the  property  in  question,  but  he  is 
examined  as  a  witness  to  procure  the  dismiBsal  of  a  bill 
brought  against  himself.  If  the  evidence  of  a  party  in 
such  a  situation  be  admissible,  the  depositions  of  a  de- 
fendant in  a  cause  in  equity  can  never  be  excluded. 


Mr.  Kent/on  Parher  relied  on  the  terms  of  the  act, 
which  had  become  law  before  this  suit  was  instituted. 
Defendants  in  equity  might  be  examined  before  the  act, 
under  the  common  form  of  order, — which  suggested  that 
the  party  to  be  examined  had  no  interest  in  the  ques- 
tion,— saving  just  exceptions.  Interest  was  formerly  a 
just  exception.  The  act  now  provided  that  interest 
should  no  longer  be  a  just  exception.  If,  therefore, 
the  act  had  any  effect  on  the  competency  of  defimdants 
in  equity,  it  must  be  to  remove  their  incapacity  under 
the  previous  kw. 

The  objection  was  reserved. 

Mr.  Bilton  appeared  for  Elizabeth  WrighL 


Judgment.  The  VicE- CHANCELLOR, — on  the  first  question,  the 
AMumment  by  ^^^^7  ^^  *^®  Plaintiff^s  case,  supposing  that  case  to  be 
thcsheriflF         provcd, — ^adhered  to  the  judgment  which  he  had  pro- 

proTedbythe      ^  '*      ^  *^ 

bill  of  sale  of 

tbe  under-sheriff,  without  proof  of  the  authority  by  the  sheriff  to  the  under-sheriff. 
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nounced  on  the  demurrer  (a).  Upon  the  second  ques- 
tion— ^the  title  of  the  Plaintiflf  to  the  furniture  in  ques- 
tion— ^he  held  that  the  proof  of  the  execution  of  the 
bill  of  sale  by  the  under-sheriff^  in  the  name  of  the 
sheriff,  was  sufficient  proof  of  the  assignment,  James  v. 
Brawn  (b),  without  evidence  of  the  authority  under 
which  the  under-sheriff  executed  it.  Thirdly:  With 
r^ard  to  the  identity  of  the  property,  he  thought  that 
the  evidence  went  to  prove  that  all  the  goods  comprised 
in  the  bill  of  sale  to  the  Plaintiff  were  now  in  the 
warehouse  in  Gray^s-inn-roady  but  not  that  all  the  goods 
m  the  warehouse  had  been  comprbed  in  the  bill  of 
sale. 
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The  Vicb-Chanceij-or  then  proceeded : — 

A  fourth  point  is,  the  question  of  the  agency  of 
EUzabM  Wright  That  the  goods  comprised  in  the  bill 
of  aale  were  in  the  possession  oi  Elizabeth  Wright  at  the 
time  when  the  Defendants,  Rowcliffe  and  Buchanan^  say 
their  title  accrued  is  a  fact  common  to  all  parties.  The 
Plaintiff  says,  that  she  was  in  possession  as  his  agent ; 
and  the  Defendants  say  that  she  was  the  owner,  or  was 
at  least  permitted  to  appear,  and  did  appear  to  be  the 
owner,  and  professed  herself  to  be  so ;  that  they  ad- 
vanced her  money  upon  that  belief,  and  will  be  de- 
frauded if  the  Court  should  take  the  property  from 
them. 

What,  then,  is  the  evidence  upon  this  point  ?  Knighty 
who  has  been  examined,  says  that  Elizabeth  Wright  was 
in  possession  of  the  furniture  as  agent  for  the  Plaintiff. 
It  is  not  suggested  that  she  had  any  assignment  from  the 


(a)  3  Hare,  304.    Affirmed     2  Phill.  382. 
by  the  Lord  ChaBcellor.    See        {b)  5  B.  &  A.  243. 
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Plaintiff  giving  her  a  title  to  the  goods,  or  that  she  ever 
represented  to  RowcUffe  or  Buchanan  that  her  tide  was 
derived  under  anj  such  assignment.  The  Defendants, 
in  fact,  ignore  the  Plaintiff's  title  altogether;  and  I 
have  no  doubt  that  the  conduct  of  EUzabeth  Wright  in 
the  transaction  has  been  fraudulent.  If  I  were  com- 
pelled to  come  to  a  decision  as  to  the  question  of  the 
agency  upon  the  evidence  which  I  have  already  noticed, 
and  if  it  were  admitted  that  there  was  no  other  evidence 
upon  which  I  could  rely,  I  should  conclude  that  this 
Court  ought  to  exercise  its  equitable  jurisdiction  in  the 
Plaintiff's  favour,  provided  the  original  title,  which  I 
think  he  clearly  had  in  these  goods,  had  not  been  in- 
terrupted by  any  dealings  between  himself  and  Eliza- 
beth JVriffhty  or  by  any  act  on  his  part,  which  act,  by 
having  enabled  her  to  conmiit  the  fraud,  would  deprive 
him  of  the  assistance  of  this  Court.  The  question  then 
is,  whether  the  Plaintiffs  legal  title,  at  the  time  the 
Defendants  say  their  interest  was  acquired,  is  so  dear 
that  I  ought  at  once  to  act  upon  it.  Unless  that  title 
be  free  from  doubt,  I  ought  not,  at  least  without  flir- 
ther  inquiry,  to  give  the  Plaintiff  a  decree.  Upon  the 
whole  face  of  the  transaction,  admitting  that  he  had  a 
good  title  to  the  goods  as  against  Knight^  it  is  clear 
he  has,  actively  or  passively,  allowed  EUzabeth  Wright^ 
and  the  Defendant  Knight^  to  deal  with  the  property 
as  if  it  were  their  own,  and  to  use  it  as  a  means  of 
committing  a  fraud  upon  a  third  party. 


Some  evidence,  however,  has  been  tendered,  to  which 
I  have  now  to  advert.  It  is  the  evidence  of  the  Defend- 
ant Mr.  Buchanan^  and  if  that  evidence  be  receivable, 
and  I  am  to  treat  it  as  deserving  of  credit,  there  is  evi- 
dence to  shew  tliat  the  Plaintiff  at  one  time,  towards 
the  end  of  the  year  1843,  did  not  make  the  claim 
which  he  now  makes,  or  that  he  acted  in  a  manner  in- 
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consbtent  with  that  claim.  That  is  the  plain  effect  of  1846. 
the  evidence  of  Buchanan.  The  question  which  was  Wood 
much  argued  at  the  bar  therefore  arises,  whether  Bu'  ro^cliffb. 
chanarCs  eyidence,  he  being  a  Defendant,  is  receivable. 
A  similar  question  has  been  before  me  in  some  former 
cases,  but  I  have  never  hitherto  had  occasion  to  decide 
it  The  Stat.  6  &  7  Vict.  c.  85,  intituled  "  An  Act 
for  improving  the  Law  of  Evidence,"  takes  away  the 
ground  of  incompetencj,  from  the  witness  having  an 
interest  in  the  matter  in  question,  or  in  the  event  of  the 
trial  or  of  the  suit ;  and  it  declares  that  the  interest  of 
die  witness  shall  go  to  his  credit,  and  not  to  his  com- 
petency. There  is,  then,  a  clause,  which  provides  that 
the  act  is  not  to  extend  so  far  as  to  enable  parties 
named  in  a  cause  to  be  examined ;  and  it  also  provides 
(and  that  is  the  part  to  which  I  wish  to  refer)  that  cer- 
tain persons  who,  though  not  the  parties  upon  the 
record,  are  nevertheless  the  parties  substantially  inter- 
ested in  the  cause,  shall  not  be  examined  as  witnesses. 
The  act  then  enables  any  plaintiff  in  a  court  of  equity 
to  examine  any  defendant,  and  any  defendant  to  exa- 
mine a  co-defendant,  notwithstanding  such  defendant 
has  an  interest  in  the  matter,  or  any  of  the  matters  in 
question  in  the  cause.  The  objection  taken  was,  that 
the  latter  clause  cannot  extend  to  enable  one  defend- 
ant to  examine  another  defendant,  where  the  defend- 
ant to  be  examined  is,  in  effect,  proving  his  own  case. 
The  terms  of  the  act  are,  "  that  no  person  offered  as 
a  witness  shall  hereafter  be  excluded  by  reason  of  inca- 
pacity from  crime  or  interest  from  giving  evidence, 
either  in  person  or  by  deposition,  according  to  the  prac- 
tice of  the  Court  on  the  trial  of  any  issue  joined,  &c., 
provided  that  this  act  shall  not  render  competent  any 
party  to  any  suit,  &c,  individually  named  in  the  re- 
cord." Defendants  in  courts  of  equity  are  afterwards 
declared  not  therefore  incompetent,  and  the  interest 
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which  they  may  have  is  not  to  be  a  just  exoeption.  K 
interest  be  not  a  just  exception^  then  what  is  there  to 
preyent  any  defendant  from  being  examined,  whatever 
his  interest  may  be  ?  and  yet,  if  that  constmction  be 
adopted,  this  consequence  follows — that,  if  two  defend- 
ants claim  a  common  interest  in  property  against  the 
plaintiff,  each  may  examine  the  other  as  a  witness  to 
prove  that  which  is  their  common  case.  At  the  same 
time,  I  confess  I  cannot  myself  read  the  act  in  any 
other  way  than  as  having  brought  the  law  into  diat 
state.  The  words  are  explicit  and  pUdn ;  and  (subject 
to  any  question  about  credit)  I  have  so  much  difficully 
in  getting  over  the  act,  that  I  will  allow  the  evidence 
to  be  entered  as  read  (a).     Further  than  that  I  do  not 


Then  comes  the  question,  whether  I  am  to  treat  the 
evidence  of  Buchanan  as  entitled  to  credit.  I  receive  it 
as  evidence  on  behalf  of  RowcUffe;  but  Buchanan  is, 
in  effect,  proving  his  own  case,  and  I  have  to  consider 
how  the  evidence  is  to  be  dealt  with  in  that  point  of 
view.  I  think  that  part  of  the  case  must  fidl  within 
the  observation  which  I  am  about  to  make,  as  to  the 
very  imperfect  state  of  the  evidence  in  the  cause,  and 
be  governed  by  the  conclusion  I  have  come  to,  and 
which  I  shall  presently  state  on  that  subject ;  observing, 
that  there  is  no  satisfactory  evidence  whatever  to  ex- 
plain the  position  o(  Elizabeth  Wright  I  know  only  that 
she  was  left  in  the  possession,  use,  and  enjoyment  of  the 
property  by  the  Plaintiff,  and  that  she  asserted  herself 
to  be  the  real  owner  of  it,  creating  charges  upon  it; 
and  if  any  credit  is  due  to  the  evidence  of  Buchanan^ 
the  Plaintiff,  at  the  end  of  1843,  was  so  far  from  deny- 
ing that,  that  in  fact  he  acted  in  a  way  which  clearly 


(a)  Bat  see  Monday  v.  Guyery  1  De  Crex  &  Smale,  182. 
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shewed  he  did  not  daim  the  interest  asserted  by  the         1846. 

bill.  Wood 

V. 
ROWCLIFFK. 

Another  point  which  was  taken  by  Mr.  RoU^  was, 
that,  under  the  Factors'  Acts  (6  Geo.  4,  c  94,  and      ^    „ 

^  \  '  '  .pijg  Factors* 

the  5  &  6  Vict.  c.  39),  EUzabeth  Wright  was  an  agent  Act  (5  &  6 
in  possession  of  and  intrusted  with  the  furniture  in  p^*^'  ^  mer!^" 
question,  and  was,  therefore,  able  to  make  a  good  title  ^^Jfg^'JJ^J' 
to  it  by  way  of  pledge  or  lien  for  the  advances  made  not  to  the  caae 
to  her.     The  words  of  the  latter  act  are,  ^'  that,  from  made  upon  the 
and  after  the  passing  of  this  act,  any  agent  who  shall  JJ^^^  uwd  i/a 
thereafter  be  intrusted  with  the  possession  of  goods,  forniahedhouse, 
or  of  the  documents  of  title  to  goods,  shall  be  deemed  waj  of  trade,— 
and  taken  to  be  the  owner  of  such  goods  and  documents,  ^^^  of  ra!^ 
80  far  as  to  give  validity  to  any  contract  or  agreement  ?JJ^J^  o^^, 
by  way  of  pledge,  lien,  or  security,  bonS  fide,  by  any  afterwards  ap- 
person  with  such  agent  so  intrusted  as  aforesaid,  as  well  the  agent  in- 

t*  •   •      1  1  J  X  J  trusted  with  the 

tor  any  original  loan,  advance,  or  payment  made  upon  custody  of  the 

the  security  of  such  goods  or  documents,  as  also  for  any  J^miture^by  the 

further  or  continuing  advance  in  respect  thereof,  and  such^'agent" 

such  contract  or  agreement  shall  be  binding  upon  and  J^"^^?J  suchT"*' 

good  against  the  owner  of  such  goods,  and  all  other  {^™jj^® 

persons  interested  therein,  notwithstanding  the  person  merchandize" 

claiming  such  pledge  or  lien  may  have  had  notice  that  meaning  of  the 

the  person  with  whom  such  contract  or  aorreement  is  5^?*^*®  ^,J  ^ 
^   ^  °  Vict.  c.  39. 

made  is  only  an  agent"  Now,  it  may  be  true,  that 
die  words  of  the  statute,  in  their  general  signification, 
are  wide  enough  to  comprehend  the  present  case.  But 
the  act  has  never  been  imdcrstood  to  apply  to  other 
than  mercantile  transactions.  The  first  act  (6  Geo.  4, 
c  94)  is  for  the  "protection  of  the  property  of  mer- 
chants and  others,"  and  the  property  referred  to  is 
"goods,  wares,  and  merchandize,"  intrusted  to  the  agent 
*'  for  the  purpose  of  consignment  or  sale,"  or  "  shipped." 
And,  upon  a  judicial  construction  of  the  act,  it  has  been 
held  that  the  generality  of  the  expressions  must  be  re- 
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stricted.  Every  senrant  of  the  owner  of  goods  emjdoyed 
in  the  care  or  carriage  of  such  goods  ia,  in  one  sense,  an 
^^  agent  intrusted  with  goods,"  but  still  he  is  not  an 
agent  within  the  meaning  of  the  statute.  Monk  ▼.  fFhU" 
tenbury  (a).  The  title  of  the  second  act  (5  &  6  Vict 
c  39)  is  more  general ;  but  it  iqppears  to  me  to  relate 
to  '*  agents,"  and  to  '^  goods  and  merchandize,''  in  a 
sense  which  is  not  applicable  to  the  agency  or  the  pro- 
perty in  this  case. 


Upon  the  unsatisfactory  evidence  now  before  me,  I 
cannot  give  the  Plaintiff  an  immediate  decree ;  and  I 
must,  therefore,  either  dismiss  his  bill,  or  retain  the  bill, 
giving  him  leave  to  take  such  proceedings  as  he  may  be 
advised,  to  establish  his  right  at  law  against  Bawchffe 
and  Buchanan  in  respect  of  the  furniture.  It  appears  to 
me,  the  latter  is  the  course  which  I  should  take ;  for,  if 
the  case  which  the  Pliuntiff  makes,  and  whidi  the  De- 
fendants certainly  do  not  disprove,  be  the  true  case,  it 
would  be  unjust  to  throw  upon  the  Plaintiff  the  costs  of 
this  suit,  when,  in  fact,  he  is  prevented  from  obtaining 
a  decree  only  by  the  nature  of  the  case,  which  renders 
it  scarcely  possible  that  this  Court  can  arrive  at  a  con- 
clusion upon  it  without  the  assistance  of  a  court  of 
law. 


Decree.  '^^^  Decree  retained  the  bill  a  year,  with  liberty  to  the  Plain- 

tiff ^o  bring  an  action  or  actions  of  trover  against  the  Deftndantfl^ 
who  were  to  admit  the  possession  and  conversion  of  the  fiimi- 
ture.  Further  directions  and  costs  reserved.  The  form  of  the 
order  was  slightly  altered  upon  a  re-hearing  before  the  Lord 
Chancellor,  but  the  decision  was  substantially  affirmed.  See 
2  PhUl.  384. 


(a)  2  B.  &  Adol.  484. 
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STEEDMAN  v.  POOLE.  31*^  May. 

1  wo  leasehold  houses^  held  for  a  lonff  term,  at  a  Bequest  of 

,  ,      ,  ,       leaseholds  to  a 

ground  rent  of  10/.  per  annum,  were  bequeathed  to  the  married  woman 

PlaintifF  Mary  Ann  Steedman^   the  wife   of   Thomas  and  sole  use^* 

Steedman,  the  daughter  of  the  testator,  ''  for  her  whole  f^^  ^f^^^^^' 

and  sole  use,  during  her  natural  life,  free  from  the  control  of  any 

control  of  anj  future  husband,  and  not  to  be  sold  or  and  not  to  be 

mortgaged,  and,  after  her  decease,  to  her  heir  or  heirs ;  g^ed'^and'^ 

and  if  her  child  or  children  should  die  before  her,  then  ^^^^  ^^^  de- 
cease, to  her 

she  may  leave  them,  at  her  decease,  to  whom  she  will  heir  or  heirs, 
for  the  remainder  of  the  term."  her  c^'ud'or 

children  should 
die  before  her, 

The  PlaintiflF  deposited  the  lease  with  the  Defend-  ^^^^  ^•^  »i»e 

may,  at  her  de- 
ant  Poole^  by  way  of  equitable  mortgage,  to  secure  the  cease,  leave 

repayment  of  monies   advanced  by  him   to   Thomas  she  will  for  ^he 
Steedman;  and  afterwards,  in  March,  1840,  the  Plain-  remainder  of 

'  7  7  >  jjjg  term.** 

tiff  and  her  husband  made  an  under-lease  of  the  pre-  The  haiband 
mises  to  Pook,  for  a  term  of  twenty-six  years,  which  mised  the  pre- 
was  expressed  to  be  in  consideration  of  the  expense  ^^r^and^^' 
incurred,  and  to  be  incurred,  by  Poole  in  the  repairs  purchaser  de- 

,  ^  mised  them  to 

and  unprovement  of  the  premises,  and  the  ground-  another.    The 

.  1  ,      '       ,1  ••11  ^1  •!   ^fc  then  filed 

rent  and  covenants  in  the   original  lease  to  be  paid  her  bill  to  have 
and  performed  by  him,  and  of  the  sum  of  323/.  then  ^t  ^^de'"^"^ 
paid  by  Pook  to  the  Plaintiflf  and  her  husband.    Sub-      Held,  that 
sequently,  Poole  demised  the  premises  to  Edney,  as  a  t^c  Spara"  ° 
security  for  an  annuity  payable  to  him  by  Poole^  and  ^^  °[  '^®  ^^^^* 
afterwards  Poole  demised  the  same  premises  to  Dunbar ^  the  present  as 
to  secure  a  debt  owing  by  Poole  to  him.    Pook  entered  covertui«;  that 
into  possession  of  the  premises  soon  after  he  first  be-  \JJ^  f^m  the 
came  the  mortgagee,  and  continued  in  such  possession  purchaswmust 

De  treatect  as 

until  1844,  when  the  possession  was  taken  by  Edney.      having  notice  of 

the  wife's  in- 
terest ;  and  that 

The  bill  was  brought,  in  1845,  by  Mary  Ann  Steed-  ^""^^^^^ 
man  acc^i^^t  Pook  and  his  under-lessees,  to  have  the  chaser  should 

'^  be  set  aside,  but 

VOL.  VI.  O  11.  W.         without  costs. 
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under-lease  made  to  Poole  in  March,  1840,  set  aside  and 
cancelled.  Poole  became  bankrupt  during  the  progress 
of  the  cause. 


Mr.  Wood  and  Mr.  Southgate^  for  the  Plaintiff,  cited 
Attorney- General  v.  Backhouse  (a),  and  other  cases  on 
the  point,  that  the  Defendant  must  be  taken  to  have 
notice  actually  or  constructively  of  the  title  of  the 
Plaintiff  under  her  father's  will.  The  property  is 
inalienable  during  her  coverture.     Baggett  v.  MeuxQi), 

Mr.  Bomillg  and  Mr.  TVemenheere,  (or  Edney^  and  Mr. 
Fooks,  for  Dunbar^  submitted,  first,  that  the  Defendant 
was  an  under-lessee  not  affected  with  notice  of  the  will, 
or  of  the  interest  of  the  Plaintiff  imder  it ;  secondly, 
that,  if  he  must  be  taken  to  have  notice  of  the  bequest, 
the  terms  of  it  did  not  exclude  Steedman^  the  present 
husband,  but  would  only  operate  in  case  of  a  future 
coverture.  The  Plaintiff  and  her  present  husband  were 
married  before  the  will  was  made ;  and  there  was  no- 
thing to  prevent  him  from  disposing  of  the  property  as 
he  had  done.  Sir  Edward  Turner^ s  case  (c),  Tudor  v. 
Samyne  {d),  Donne  v.  Hart  (e).  Thirdly,  that  the 
under-lease  was  not  a  sale  or  mortgage,  but  a  mode  of 
enjoyment  of  the  property,  reserving  rent.  And,  lastly, 
that  the  Plaintiff,  having  stood  by  and  permitted  her 
husband  to  deal  with  purchasers  of  the  property,  con- 
cealing her  interest  in  it,  was  precluded  from  relief  in 
equity.      Watts  v.  Creswell{f),  Savage  y.  Foster  (g). 


Judgment.         The  Vice-Chancellor  held,  that  the  gift  of  the 


(a)  17  Ves.  283. 

(b)  1  Coll.  138. 

(c)  1  Vern.  7.    See  4  Hare, 
3,  n.  {b). 

(d)  2  Vern.  270. 


(e)  2  Russ.  &  Myl.  360. 
(/)  2  Eq.  Ca.  Ab.  615;  9 
Vin.  Ab.  415,  pi.  24,  S.  C. 
(g)  9  Mod.  36. 
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property  by  the  will  was  a  gift  to  the  separate  use  of        1847. 
the  wife,  with  a  restraint  from  alienation;  that  the      Steedman 
Defendants,  Edney  and  Dunbary  having  notice  of  the        poole. 
underlease  to  Pooley  to  which  the  Plaintiff  was  a  party, 
must  be  treated  as  having  notice  of  the  Plaintiff's  in- 
terest; and  that  the  lease  must  be  delivered  up,  and 
the  rent  and  profits  received  after  the  institution  of  the 
suit  accounted  for.     No  costs  to  the  hearing.     Further 
directions  and  subsequent  costs  reserved. 


Judgment* 


HUGHES  V.  CLERK.  2^dDee. 

JliXCEPTIONS  to  a  bill  of  discovery  were  allowed ;  The  ooiu  of 
and  the  Master,  under  the  General  Order  XIX.  of  the  thewwwer  of  a 
2l8t  of  December,  1833,  certified  that  the  costs  of  the  Pf/^^A****  *^  * 

'  '  bill  of  duco- 

exceptions  should  be  borne  by  the  Defendant.  A  suffi-  very,  which  the 
cient  answer  was  afterwards  filed,  and  the  Defendant  the  I9th  Order 
obtained  an  order  to  tax  his  costs  of  the  suit.  The  Plain-  1333*^^8  certi- 
tiff  carried  in  his  bill  of  costs  of  the  exceptions ;  but  the  ficd  ought  to 

^  ^        be  borne  by  the 

Taxing  Master  did  not  consider  that  he  had  authority  Defendant,  are 
to  tax  such  bill  under  the  General  Order  CXXIV.  of  28th  Order  of 

May,  1845,  or  any  other  of  the  General  Orders  of  the  ^^"li]^^^^!^ 

Court.     The  Plaintiff  thereupon  presented  his  petition  ^^?^¥^^\ 

for  an  order  to  tax  the  costs  of  the  exceptions,  and  Court  will,  upon 

deduct  them  from  the  Defendant's  costs  of  the  suit,  ^a^/e^  oiScr*' 

The  Defendant  was  not  served  with  the  petition.  such  co«u  tobe 

•^  taxed  and  de- 

ducted from  the 
"  costs  of  the 

suit  payable  to 

Mr.  Shebbeare,  for  the  petitioner,  submitted,  that,  the  Defendant, 
although  (the  suit  being  for  discovery  only,  in  which 
there  was  no  decree,)  the  case  was  not,  in  terms,  within 
the  General  Order  XXVIII.  of  April,  1828,  and  the 
taxation  of  the  general  costs  of  the  cause  was  not  made 
under  that  Order,  yet  the  provision  contained  in  the 

o2 
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Argument. 


General  Order  XIX.  of  December,  1833,  giving  the 
Master  jurisdiction  as  to  the  costs  of  references  for  in- 
sufficiency, was  applicable  as  well  to  suits  for  discovery 
as  to  suits  for  relief,  and  the  Court  would  make  a  spe- 
cial order  for  the  taxation  of  the  costs,  which  the  Mas- 
ter had  certified  the  Defendant  ought  to  pay,  and 
would  not  allow  that  certificate  to  be  ineffectuaL 


Judgment. 


The  Vice-Chancellor  made  the  order. 


May  mh.  MORTIMER  V.  IRELAND. 

The  sumror  of  1  .  B.  MORTIMER,  the  testator,  by  his  will,  dated 
Indt^^"  iff  1835,  gave  legacies  of  £2000,  £2000,  £1500,  and 
^r^to^J^  £2000  to  the  several  Plaintiffs  for  their  respective  Uvea, 
to  A,,  upon  the  and  "  in  the  event  of  either  of  them  dying  without  child 

trusts  declared  ,  .   •      i 

by  the  original  or  children,"  the  legacy  of  the  deceased  to  be  divided 
pressing  by'the  ai^o^gst  the  survivors ;  and  the  testator  added,  "  I  give 
^twS^h  ^  ^^'  Griffiths,  solicitor,  of  CkeUenliam,  the  sum  of 
that  A.  would    £300,  and  to  Mr.  Pruen,  his  partner,  £100,  and  I  con- 

ezecnte  the  • .  i  •         i  i 

trusts  with  fide-  stitute  and  appomt  those  two  gentlemen  my  executors 

lity.    No  di- 
rection was 
given  by  the 
will  of  the  ori- 
ginal testator 
as  to  the  ap- 
pointment of 
new  trustees. 
On  a  bill  by  ^  ^ 

the  cestuis  que    rities  to  satisfy  the  Plaintiffs'  legacies.     Mr.  Pruen  died 

trust  for  that       •-•*■       ito/ti       •         i      t  •        •n  •        -ii-rx 

purpose,  held,  m  March,  1846,  havmg,  by  his  will,  appomted  the  De- 
legally  in  thc^  fcndants,  Heiiry  Pruen  and  Richard  Irelandy  his  execu- 
possessionome  tors;  and  having^,  by  a  codicil  to  his  will,  devised  and 

trust  property,  "       '' 

was  not  a  trus- 
tee properly  constituted,  and  that  the  cestuis  que  trust  were  entitled  to  have  new  trustees 
appointed  by  the  Court. 


and  trustees."  The  testator  died  on  the  16th  of  July, 
1836,  and  Mr.  Griffiths,  the  executor  named  in  his  will, 
died  on  the  17  th  of  the  same  month  of  July.  Mr. 
Prtien,  the  other  executor,  proved  the  will  and  adminis- 
tered the  estate,  appropriating  certain  funds  and  secu- 
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bequeathed  to  Richard  Ireland  all  the  real  and  personal 
estates  which  were  then  vested  in  him  (the  testator 
Prutn)  as  trustee  or  as  surviving  trustee  for  any  person 
or  persons  whomsoever,  to  hold  to  him  {Ireland)^  his 
heirs,  executors,  &c.  upon  the  trusts  affecting  the  same; 
adding:  "The  long  experience  I  have  had  of  the  pimc- 
tuality  of  the  said  Richard  Ireland  in  the  management 
of  my  property  and  collection  of  my  rents  and  those  of 
my  father  before  me,  induce  me  to  place  this  great  trust 
m  his  hands,  in  the  full  hope  and  confidence  that  he  will 
administer  the  important  trusts  committed  to  him,  and 
appropriate  the  large  amount  of  money  and  property 
hereby  entrusted  to  him,  with  strict  fidelity,  honour, 
and  integrity,  so  that  those  good  friends  who  have  long 
placed  their  property  in  my  hands,  may  have  no  more 
reason  to  complain  of  him  than  they  had  of  me.  *  * 
My  last  request  to  you,  Richard^  is  to  perform  this  trust 
with  honest  punctuality  and  integrity.  I  know  you  will 
do  so,  and  therefore  it  is  that  I  select  you,  having  no 
important  busmess  to  attend  to,  in  preference  to  my 
friend,  Creorge  Edmund  WilliamSy  who  I  had  once  se- 
lected, but  who,  I  thmk,  is  too  overwhelmed  in  business 
to  attend  to  it  as  I  could  wish."  The  Defendant,  Ire- 
land^ accepted  the  trust 


1847. 

Mortimer 

r. 
Ireland. 

Statement. 


The  bill  was  filed  in  September,  1846,  for  the  ap- 
pointment of  new  trustees  of  the  legacies,  and  the  trans- 
fer to  them  of  the  funds  and  securities  upon  which  they 
were  invested. 


Mr.  Wood  and  Mr.  C.  R.  M.  Jackson^  for  the  Plain- 
tiffs, submitted  that,  although  the  trust  funds  and  secu- 
rities had,  by  operation  of  law,  become  vested  in  tlie 
Defendant  Ireland^  and  the  trust  property  being  the 


Argument, 
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1847. 

MoHTIllBft 

V, 

IftBLAND. 

Argument, 
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proi)ert7  of  the  cestuis  que  trust,  Ireland  was  in  that 
sense  a  trustee^  yet  he  was  not  a  trustee  in  whom  71  B. 
Mortimery  the  testator,  had  reposed  any  confidence*  nor 
a  trustee  appointed  under  any  competent  authority,  and 
that,  therefore,  the  Plainti&  (in  the  absence  of  any  ex- 
press power  to  appoint  new  trustees)  were  entitled  to 
have  trustees  appointed  by  the  Court  Ireland  was 
merely  the  party  to  whom  both  the  law,  and  Mr.  Pruen^ 
the  last  survivor  of  the  two  trustees,  had  given  the  cus- 
tody of  the  trust  property  until  new  tru^jtees  should 
be  duly  constituted :  Coohe  v.  Crawford  (a).  Cole  v. 
Wade (b).  The  will  contained  discretionary  powers  of 
investment  which  the  original  trustees  had  no  authority 
to  delegate. 


Mr.  Romilly  and  Mr.  ElderUmy  for  the  Defendant^ 
Ireland,  and  Mr.  Wickem,  for  the  Defendant,  Pruen, 
contended  that  Ireland  was  well  appointed  a  trustee  of 
the  property ;  Titley  v.  Wohtenhobne  (c) ;  and  having 
strictly  performed  his  duty  in  that  capacity,  there  was 
no  groimd  for  removing  him  from  the  office. 


Judgment* 


The  yicE-CHANCELTX)R  Said,  that  the  Plaintiflfs  were 
entitled  to  have  new  trustees  appointed  under  the  decree 
of  the  Court.  That  the  property  should  be  vested  in 
a  representative  of  the  survivor  of  the  trustees  was 
a  consequence  which  the  testator  must  be  supposed  to 
have  contemplated;  but  such  a  representative  could 
not  claim  to  hold  it  as  the  trustee  of  the  parties 
beneficially  interested  against  their  will.  It  was  not  a 
case  in  which  any  special  confidence  had  been  dele- 
gated.   He  would  refer  it  to  the  Master  to  appoint  two 


(a)  13  Sim.  91.  (b)  16  Yes.  27,  44.  (c)  7  Beav.  425. 


CASES  IN  CHANCERY.  199 

proper  persons  to  be  trustees  of  the  trust  monies  and  1^47. 

premises,  the  Defendant,  Ireland,  to  be  at  liberty  to  Mortimbr 

propose  himself  as  one  of  such  trustees,  but  that  to  be  Ireland. 

without  prejudice  to  any  question  in  the  cause.  7 — 


Affirmed  by  the  Load  Chancellor,  28th  Jaly,  1847. 


T 


24tA  4-  26th 

LAYCOCK  V.  JOHNSON.  6<A?«A 

Jime. 
RIDGWAY,  in  his  business  of  wool-factor  at  /?.,  the  factor 

Huddersfieldf  sold  wools  consigned  to  him  by  Henry  and  ^  jr./of  w! 
John  WilAmSy  and  also  by  George  Pressey,  the  agent  of  ^^p^  ^  ^,^ 
Messrs.  Pollah^  of   Vienna.     Henry  and  John   Wilhins  ^^^  ^^  ^  ?•» 

•^  accepted  bills 

and  George  Pressey  (also  as  the  agent  of  Messrs.  Pollak\  drawn  on  him 

by  W,  ^P., 

they(Pr.  ^P.) 
agreeing  that  all  the  goods  in  R,*8  hands,  consigned  to  him  by  fT.  ^  P.,  either  solely  or 
jointly,  shoold  be  secnrity  to  12.  for  the  amoant  of  his  acceptances.  R.  sold  the  goods  in 
his  own  name.  W.  afterwards  became  bankrupt,  and  the  assignees  of  W,  gave  notice  to 
the  buyers  of  the  goods  not  to  pay  R.  the  monies  due  in  respect  of  such  sale.  All  the 
debts  owing  for  the  goods  were  afterwards,  by  indenture,  to  which  R.  and  the  assignees  of 
W,  were  parties,  assigned  to  trustees,  upon  trust  to  apply  the  same  as  R,  might  legally 
do  if  the  assignment  had  not  been  made.  R.  afterwards  became  bankrupt.  The  trustees 
having  received  the  proceeds  of  the  goods  filed  their  bill  against  the  assignees  of  W,  and 
of  /{.,  for  the  direction  of  the  Court  in  the  execution  of  the  trust.  By  the  decree,  the 
Maiter  was  directed  to  state  what  bills  of  exchange  had  been  accepted  against  the  goods, 
and  the  amount  and  particulars  of  such  acceptances,  and  the  amount  unpaid,  and  for  that 
purpose  he  was  at  liberty  to  publish  advertisements.  Under  such  advertisements  several 
claims  were  made  before  the  Master,  by  K.y  and  by  other  holders  of  the  bills  accepted  by 
R,     On  further  directions,  Held^ 

That  the  bill  holders  had  no  interest  in  the  proceeds  of  the  goods,  except  that  which 
might  arise  from  the  result  of  the  contract  between  R,  and  W,  ^  P,\  that,  if  there  had 
been  no  bankruptcy,  the  bill  holders  could  not  have  sustained  a  suit  to  have  the  pro- 
ceeds of  the  goods  applied  for  their  benefit ;  that  the  happening  of  the  bankruptcies  did 
not  affect  the  equitable  rights  of  the  parties ;  that  the  doctrine  of  the  case  of  Ex  parte 
Waring  established  a  special  mode  for  the  payment  of  creditors  applicable  to  the  admi- 
nistration of  the  estate  in  the  bankruptcy,  but  not  to  the  administration  of  the  trust  in 
equity ;  that  the  advertisements  made  under  the  decree,  and  which  had  caused  the  bill 
holders  to  appear  before  the  Master,  gave  them  no  right  to  appear, — and  that  they  were 
not  entiUed  to  appear  on  further  directions ;  and  that  (the  general  account  as  between  the 
estates  of  W,  and  of  R,  being  waived  by  the  respective  assignees)  the  assignees  of  JR.  were 
entitled  to  recover  the  trust  fund,  and  to  administer  it  in  that  bankruptcy. 
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1847. 
Latcook 

V. 

Johnson. 
Statement, 


bought  wools  on  their  joint  account,  and  consigned  them 
to  Ridgway  for  sale.  Henry  and  John  WiUdnSy  Presiey^ 
and  a  Mr.  Cartwrighty  the  manager  of  the  North  Wilts 
Banking  Company,  also  bought  wools  on  their  own  joint 
account,  which  latter  wools  were  consigned  to  Ridgway 
by  Henry  and  John  Wilkinsy  on  such  joint  account. 
Henry  and  John  Wilkinsy  and  a  Mr.  Bridermany  of  Vi- 
ennay  also  purchased  wools  on  their  joint  account,  which 
wools  were  consigned  by  Briderman  to  his  agent.  Renter, 
who  consigned  them  to  Ridgway  for  sale  on  the  joint  ac- 
count of  himself  and  Henry  and  John  WHkins. 


At  the  request  of  Henry  and  John  WHkinSy  and  George 
Presseyy  Ridgway y  being  in  possession  of  the  wools,  or  the 
proceeds  of  the  wools,  which  were  sold  in  his  own  name, 
accepted  three  bills  of  exchange  drawn  upon  him  by 
Henry  and  John  Wilhinsy  and  Pressey,  One  of  these 
bills  was  paid  at  maturity,  and  the  two  others,  for 
2,362/.  2s.  4:d.  and  2,8122.  17 s.  3d.y  were  deposited  with 
the  North  Wilts  Banking  Company,  and  were  after- 
wards renewed,  such  renewed  bills  becoming  due  on  the 
22nd  of  June,  1841. 


In  February,  1841,  it  was  estimated  that  the  balance 
of  the  proceeds  or  value  of  the  wools  in  the  hands  of 
Ridgway y  amounted  to  about  £8000  or  £9000,  and  it 
was  then  agreed  that  George  Pressey  should  draw,  and 
Ridgway  should  accept,  a  bill  for  £9000 ;  that  Henry 
and  John  Wilkins  should  guarantee  to  the  holder  of  the 
bill  the  appropriation  by  Ridgway  of  the  stock  and  debts 
at  Huddersjieldy  for  the  payment  of  the  bill ;  and  that 
the  whole  of  the  stock  and  debts  existing  both  on  the 
joint  account  of  Henry  and  John  Wilkins  and  George 
Presseyy  and  on  tlic  account  of  Henry  and  John  Wilkins 
alone,  should  be  security  to  Ridgway  for  the  amount  of 


CASES  IN  CHANCERY. 


201 


his  acceptances.     A  bill  for  £9000  was  drawn  and  ac- 
cepted accordingly^  payable  six  months  after  date. 

By  8  subsequent  arrangement  between  the  same  three 
parties^  a  bill  for  457/1 10^.,  dated  the  2nd  of  March,  1841^ 
was  drawn  by  Henry  and  John  WilkinSy  and  accepted  by 
Ridffwayy  and  it  was  agreed  that  Henry  and  John  WiU 
kins  should  provide  for  this  bill  at  maturity^  and  if  they 
should  fsH  to  do  so^  that  it  should  go  in  part  satisfaction 
by  Ridgway  of  the  £9000  bill.  The  bill  for  457i  10*. 
was  not  paid. 


1847. 

Laycock 

9. 

Johnson. 
Statement, 


In  April,  1841,  another  bill,  for  973Z.  17*.  was  drawn 
by  Henry  and  John  WilkinSy  and  accepted  by  Ridgway. 
The  Union  Bank  of  London,  upon  the  representation  of 
Henry  and  John  Witkins^  and  Ridgway ^  that  the  wools, 
and  the  proceeds  of  the  wools,  payable  to  Ridgway,  were 
sufficient  to  provide  for  the  bill,  made  advances  to  Henry 
and  John  Wilkins  upon  it,  and  thereby  became  the  hold- 
ers of  this  bill. 


In  May,  1841,  Henry  and  John  Wilkins  became  bank- 
rupt. All  the  above-mentioned  bills  were  then  out- 
standing, and  unpaid.  The  assignees  of  Henry  and 
John  Wilkins  claimed  to  receive  the  monies  payable  to 
Ridgway  in  respect  of  wools  which  he  had  sold  on  the 
account  of  the  bankrupts ;  and  gave  notice  to  the  pur- 
chasers not  to  pay  to  Ridgway  the  amount  due  in  respect 
of  such  wools.  Soon  after  this,  Ridgway  and  the  assig- 
nees of  Henry  and  John  fViViins  entered  into  an  ar- 
rangement for  the  collection  by  trustees  of  the  outstand- 
ing debts  owing  on  account  of  the  wools,  and,  in  pursu- 
ance of  that  arrangement,  an  indenture,  dated  the  11th 
of  June,  1841,  was  executed  by  Ridgway  of  the  first 
part,  the  assignees  of  Henry  and  John  Wilkins  of  the 
second  part,  and  Laycock  and  another  (the  Plaintiffs),  as 


2Aft  li^se^  Zf  OE^JCSAT. 


II  iie  -hnd  jbtl  iruassoy  ^isr  iefio  jyeoficd 
ji  1,  *pa**gtnift  •aii*rfwn  -r^xt  laBirii'tf  ^  3ii&  PWiaifc,  the 

Ai  ift  ss^a'zai  3ZUZL  ^uft  iitac&.  jl  ae  JEgyiniw.  lawapli 

•K'^rr  Tiacae,  11  101117  •^*»-  amupr  in.  aifc 
aoc  jsaiicxnusxc  iaiL  one  ussl 


jaii  fflriytfflingLy  31  a*  cuoiBe  ot  the 
1.  T2A  XirsL  Woisi  BcTJnig  CanpaaT  cioBed in  re- 


r.fn-j  ^  clU  fa:  £.j«lM.\  ^<v^&ri$  sfcias^Ktaoa  ot  a  bnknoe 
oc'  £ltL*JJj  iljcgiec  Sk  ':«  iJit  frjca  iisL  z^  them,  dumed 

Vy  :2jc  i^^^eicuc  wijes^iicr  ibu  j£::i:  c^t  v^^^  ^  ii^  ledooed, 
hj  reaieoQ  -a'  ibe  it^  c^Ib  Ancrv;ud$  *ciKf«ed  br  iiU^ 
Ko^ry  acd  tiaksed.  voe  in  Mat^  and  L&e  ocixr  in  ApnIL 
1%4L     3u  X^  lill  ror  4>S71  I^itw,  4k^  in  \Iaicli,  1841, 

4.  Tbc  Ukokers  of  Hauy  and  ./cMJi  Ifukoks  ^the  Union 
BazJc  of  Ixiodun^  ckimK^i,  in  rc:^pect  \d  the  bill  lor  973/1 
I7j^  dke  K2m  of  ^32Z.  2^.  !«£,  bciz^  uie  amount  owii^ 
Uj  xigtm  from  the  aid  bAnkru{itaiy  aner  deducting  the 
balaiioe  of  their  tanking  account. 

All  the  IhII*  had  been  drawn  and  accepted  geneiallj 
agaiiiat  tlie  wooU  in  the  hands  of  Ridg^cuj^j  on  aeoount 
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of  Henry  and  John  W%0dn9  and  Pressey^  whether  on 
their  joint  or  on  their  separate  accounts.  The  £9000 
bill  was  indorsed  generally  by  Prezsey  when  he  deli- 
yered  it  to  Messrs.  PoUak^  but  afterwards,  when  at  ma- 
turity»  it  was  indorsed  to  Messrs.  PoUak  or  order. 


903 


1847. 


liATOOCK 
V. 

Johnson. 


SMemeui. 


The  Flainti£Q9y  after  having  received  monies  on  ac- 
count of  the  wool  to  the  amount  of  5^899/.  4^.  8^,  filed 
their  bill  against  the  assignees  of  Henry  and  John  Wil" 
kmsy  and  the  assignees  of  Ridgway^  for  the  direction  of 
the  Court  in  the  execution  of  the  trust  The  decree 
was  taken  by  consent,  under  which  the  Plaintiffs  paid 
into  court  the  said  principal  sum  and  interest,  and  it 
was  referred  to  the  Maater  to  take  an  account  of  the 
monies  come  to  their  hands,  and  of  the  monies  putstand-^ 
ing  in  respect  of  the  wools,  and  whether  such  outstand- 
ing debts  were  or  were  not  recoverable ;  and  the  Master 
waa  also  directed  to  inquire  whether  any  and  what  bills 
oi  ei^change  were  accepted  by  Ridgtvayt  and  at  whose 
request,  and  for  what  account  and  for  what  purpose, 
and  whether  the  same  were  drawn  and  accepted  against 
the  wools  in  the  pleadings  mentioned  generally,  or 
agunfit  any  particular  part  or  parts  thereof,  and  if  so, 
agunst  which  of  such  wools,  and  how  much  bad  been 
paidf  and  hy  whom,  ,and  out  of  what  funds  on  account 
thereof,  and  what  amount  then  remained  unpaid^  and 
when  the  same  bills  respectively  were  accepted,  and 
what  person  or  persons  were  or  wafl  then  the  holders  or 
holder  of  such  unpaid  acceptances.  And  it  was  ordered 
that  the  Master  should  inquire  whether  any  and  what 
money  was  due  to  T,  Ridgway  at  the  time  of  his  bank- 
ruptcy from  the  said  Henry  and  John  WUkins^  or  their 
estate,  in  respect  of  his  general  account  as  the  factor 
of  Henry  and  John  Wilkins.  And  for  the  purpose  of 
making  such  inquiries,  it  was  ordered  that  the  Master 
should  be  at  liberty,  if  he  should  think  fit,  to  cause  ad- 
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Latcock 

9. 

Johnson. 


Siatememi, 


vertisemeDts  to  be  published  in  &c.,  for  the  persons 
claiming  to  be  holders  of  such  bills  of  exchange  as  he 
should  find  to  have  been  accepted  hj  Bidgway  as  afore- 
said,  to  come  in  and  make  out  their  claims  before  him, 
and  he  was  to  fix  a  peremptory  day  for  that  purpose. 


Advertisements  were  issued  in  pursuance  of  the  de- 
cree,  under  which  the  four  descriptions  of  bill  holders 
above  specified  came  in  before  the  Master  and  made 
their  respective  claims.  The  Master,  by. his  report, 
after  finding  the  amount  of  the  monies  received,  and  of 
the  monies  outstanding  and  irrecoverable,  and  also  the 
other  facts  of  the  case,  to  the  effect  above  stated,  found 
that  the  sum  of  9,208/L  11«.  \d,  was  claimed  by  the  as- 
signees of  Ridgway^  as  due  to  them  from  the  estate  of 
the  siud  Henry  and  John  WilkinSi  but  that  such  claim 
was  disputed,  and  that  a  balance  was  claimed  by  the  as- 
signees of  Henry  and  John  WiOdnSy  as  being  in  fact  due 
to  them  from  the  estate  of  Ridgtvay  ;  and  the  accounts 
between  the  parties  extending  over  a  long  period  of 
time,  and  being  of  a  complicated  character,  it  was  sub- 
mitted to  the  Master  on  the  part  of  the  assignees  of 
Ridgtoay,  that,  inasmuch  as  such  accounts  for  the  most 
part  did  not  affect  the  fund  to  be  administered  in  this 
suit,  it  was  unnecessary  to  incur  the  expense  and  delay 
of  investigating  them,  and  the  several  other  parties  in- 
terested having  consented  thereto,  the  Master  had  for- 
borne to  make  the  inquiry,  by  the  decree  directed,  as  to 
the  amount  (if  any)  due  to  Ridgway  at  the  time  of  his 
bankruptcy  from  Henry  and  John  Wilkins,  or  their  estate, 
in  respect  of  his  general  accoimt  in  trust  for  Henry  and 
John  WUkins.     The  report  was  confirmed. 


At  the  hearing  for  further  directions. 


Argument,         Mr.  Romilly  and  Mr.  Goldsmidy  for  the  Plaintiffs. 
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Mr.  fVoodssid  Mr.  Cole,  for  the  assignees  of  Ridffwat/, 
argued  that  the  trust-fund  could  only  be  administered 
by  the  trustees^  or  by  the  Court  in  the  place  of  the 
trustees,  according  to  or  in  pursuance  of  the  contract 
between  the  parties  previous  to  the  bankruptcy  of  either 
of  them,  and  previous  to  the  creation  of  the  trust  The 
deed  was  not  intended  to  do  more  than  provide  for  the 
collection  of  the  monies  outstanding,  and  thereby  pre- 
vent the  loss  which  might  be  occasioned  by  the  conflict- 
ing claim  of  the  assignees  of  fVilkinSy  and  their  notices 
to  the  buyers ;  but  the  fund  once  collected,  it  was  clear 
upon  the  transaction  that  Ridgway  was  entitled  to  apply 
it  in  exoneration  of  his  liability  upon  the  bills.  It  was 
only  upon  the  security  of  the  wools  that  he  had  accepted 
the  bills,  and  the  proceeds  of  the  wools  must  be  applied 
in  payment  of  such  bills.  They  must  have  been  so  ap- 
plied if  Ridffway  had  continued  solvent,  and  the  assig- 
nees now  stood  in  his  place,  and  had  the  same  rights. 


1847. 


Latcock 

V. 

Johnson. 


Argument. 


Mr.  Walfordy  for  the  assignees  of  Henry  and  John 
WUkms. — In  the  transactions  out  of  which  the  present 
question  arises,  the  Wtlkins^s  were  the  principals,  and 
Ridgway  was  the  agent.  The  property — that  is,  the 
wools — belonged  to  the  WiUuns^s  and  their  co-adven- 
turers. It  cannot  be  pretended  that  Ridgway  had  any 
other  right  than  the  right  of  being  paid  or  indemnified 
in  respect  of  the  liabilities  which  he  incurred.  Now 
the  assignees  of  WUhins  aver  that  if  the  accounts  be- 
tween them  and  the  estate  of  Ridgway  were  taken, 
Ridgway  would  be  found  the  debtor.  If  the  balance 
had  been  the  other  way,  it  might  have  been  said,  as  a 
mortgagee  or  the  claimant  of  an  unsatisfied  lien,  Ridg- 
way  was  entitled  to  receive  the  proceeds  of  the  wools, 
and,  after  satisfying  his  own  demand  as  factor,  to  pay 
the  surplus  over  to  his  principal.  But  in  order  to  esta- 
blish this  right,  it  was  incumbent  on  the  parties  repre- 


-.-iAYi-; 


V 


n  iiUL.  .nir  ti^  isrsv  jinr  lb<9ii*!lc  uiiiivei  u*  da.  ITpoD 
tifsr  «us*ssiuB.     ^   -vnasL    ir.  tovobl.  tbc  ■iifiji.Hni  i>f 

im^llBHV  r  do.  HIT  (IllfSw.  •  "tlH  gPllf*T«l  HSUHUli  l^Bl^^«iH 
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deir  ncisuns:  iu^  VJhaag  >  vsmr  ^^miiiwhrd  Ibr  mttonl 
oTttsr  ijf  di5LTu>iiuaL  mnr  tifptoI  :  Ikf-  iiJwopBcfe  of  tlie 
wofMt  mus:  uf  lauc  cvvsr  xr  iiK  lariia  TBpreBonlai^  llie 

IMF  JlCil'  of  "tie  WDQfi.       xi.  JmXL  BE!^  nmnr    "dip  mma^mmgi^ 

if,  Jtkuumm  ^tunuL  wSL  TtuDS:  iuuive  to  cbdm  a  Hsde^ 
jneEC  iif  iDf  asmmc  hhl  ^imic  esaAifiali  s  WfaBBoe  in 
tDsir  iBVTfiE. -birr  iriL  sic  i«t  imundBd  ^tonikBr light 
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IsiifO:  nniiTff^  of  X^etendsiis  m^RtMl  ^  tike  liglit  of 
-an  iiH  lioideT^  mi:  pE-ars  ti  iIk  cbihf.  » lir  heard  by 

'Liitur  vummsL  in:  zht  TorziHsr  drTtRanii& 

]£r.  .SviodBftny.  cue  Mr.  .Si>£r  obdiiKid  lo  be  Inud  oo 
IffttOkif  of  M-ecisn.  IM&aL  -Sbt  indcrwief  SDd  koldere  of 
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Tilt  M«BR%.  /^Mfii  srt  die  hoidea^  fjt  tibe  hill  diswn 
br  f  nesKv.  i^ior  ai^Rin  ud  dci^kr.  aad  aeoepted  by 
Biikntr*T0.  CQ  ibie  K^^snTr  ^^  ibe  vocffe  vbicb  bad  been 
^goHj^ncd  TO  iuoD.  Tkey  are  eniiifei  to  reoerre  the 
iBcneT  prwbaced  br  tbe  ti:ic4&  after  auSatkrEtg  tbe  dainifl 
</  ibe  enase  of  iUdovvv  in  leefKct  of  bis  actual  paj- 
iiiCQt&  Tbif  right  aiisefi^  as  expreaecd  br  Lord  £UStm  in 
Er  parte  ffnmn^^asDot  asbaTinga  demand  upon  dieee 
funds  in  respect  of  tbe  acceptance  tber  bold,  but  because 
tbe  ettate  of  Ridyway  must  be  cleared  of  the  demand 

(a)  19yes.S49. 
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by  his  acceptance^  and  the  surplus,  after  answering  that 
demand,  must  be  made  good  to  the  Wilkin£s.  It  is  a 
right  which  arises,  indirectly,  out  of  the  equities  of  the 
respective  bankrupts.  A  right  arising  from  the  equity 
of  another  party  is  frequently  enforced  in  this  Court. 
The  separate  creditor  of  one  partner  recovers  his  debts 
out  of  the  partnership  property  by  working  out  the 
equities  of  the  partners,  as  between  themselves,  to  have 
their  respective  rights  or  shares  ascertained,  and  not  by 
any  demand  which  the  separate  creditor  has  upon  the 
joint  property.  All  the  facts  upon  which  the  respective 
rights  of  the  bankrupts  and  the  bill  holders  arise,  are 
now  before  the  Court,  and  there  is  no  difficulty  in  the 
way  of  disposing  of  the  trust-funds  according  to  the 
priorities  of  the  claimants.  They  cited  also  Ex  parte 
Perfect  (a),  and  Ex  parte  Hothouse  (^). 
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Johnson. 
Argwmmt* 


On  the  question  of  form, — whether  the  bill  holders, 
supposing  them  to  be  right  in  the  equity  which  they 
claimed,  could  be  heard  on  further  directions  without 
having  presented  any  petition, — it  was  contended  that  a 
petition  was  unnecessary  where  the  intervening  party 
did  not  seek  to  vary  or  displace  any  part  of  the  Master's 
report ;  Yourig  v.  Everest  (c) ;  that  where  his  right  re- 
sulted from  the  &cts  which  the  Master  had  found,  the 
party,  whether  he  was  or  was  not  a  party  to  the  cause, 
might  appear  and  ask  the  Court  for  that  decree,  which 
was  the  necessary  conclusion  upon  the  facts  which  were 
established  by  the  report,  without  petition  or  excep- 
tions. 

Mr.  Anderson^  for  the  Union  Bank  of  London,  and 
for  the  North  Wilts  Banking  Company,  and  Mr.  Fol^ 
lettf  for  jB.  Sanderson  ^  Co.y  all  of  whom  were  holders 


(a)  Mont.  26.         (6)  2  Deac.  291.        (c)  1  Ross.  &  Myl.  420. 
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Latcock 

V. 

Johnson. 
Argument, 

Judgment. 
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of  billsy  as  above  stated,  supported  in  like  maimer  their 
claim  to  intervene  and  have  their  respective  priorities 
determined  in  the  cause. 


The  Vice-Chancellor  ; — after  stating  the  facts  of 
the  case,  the  subject  and  frame  of  the  suit,  the  decree, 
and  the  report  of  the  Master: — 

On  behalf  of  the  bill  holders,  counsel  have  appeared 
upon  the  further  directions,  and  claimed  to  be  heard  in 
support  of  the  right  which  they  assert  to  have  the  pro- 
ceeds of  the  wool  applied  in  payment  of  the  bills  in 
their  hands.  The  right  of  the  bill  holders  so  to  appear 
was  controverted  by  the  parties  in  the  cause,  as  was  also 
the  interest  they  claimed  in  the  proceeds  of  the  wool 
My  opinion  is,  that  the  bill  holders  have  not  a  right  to 
be  heard  in  this  cause  upon  further  directions. 

The  interests  of  the  parties  under  the  assignment  of 
the  11th  of  June,  1841,  cannot  be  affected  by  the  form 
of  this  suit ;  those  interests  must  be  dealt  with  precisely 
in  the  same  way  as  they  would  have  been  dealt  with  if 
one  set  of  defendants  had  been  plaintiffs,  and  the  other 
set,  with  the  trustees,  had  been  defendants.  Now, 
in  the  first  place,  suppose  there  had  been  no  bank- 
ruptcy, and  that  Messrs.  Wilkins  had  been  plidntiffs, 
and  Ridgwaxfy  with  the  trustees,  had  been  defendants, 
seeking  a  determination  as  to  their  rights  under  the 
deed  of  assignment : — in  that  case  no  bill  holder  would 
have  been  a  necessary  or  proper  party  to  the  suit.  I 
mean  to  say  that  the  effect  of  that  deed,  however  it 
might  give  to  Messrs.  WilkvM  or  to  Ridgway  a  right 
to  say  the  proceeds  should  be  applied  for  the  benefit 
of  the  bill  holders,  was  not  to  create  an  interest  in  the 
bill  holders  which  they  could  enforce  by  suit.     They 


CASES  IN  CHANCERY. 


209 


could  not  have  intervened  and  filed  a  bill  upon  the 
footing  of  the  deed  to  have  the  proceeds  applied  for 
their  benefit.  It  was  not  argued  at  the  bar  that  the 
bill  holders  could  have  so  intervened.  I  notice  this 
as  a  stepping-stone  to  the  further  observations  which 
I  have  to  make.  It  was  admitted  by  counsel  at  the 
bar,  that,  except  as  a  consequence  of  the  bankruptcy^ 
the  bill  holders  could  not  appear.  There  appears  to 
have  been  some  communication  made  to  the  Union  Bank 
of  liondon  respecting  the  application  of  the  proceeds  of 
the  wool,  but  that  communication  was  not  relied  upon 
at  the  bar,  nor  in  the  finding  of  the  Master,  as  affecting 
the  result  in  this  case. 


1847. 

Laycock 

9. 

Johnson. 
Judgment. 


Assuming  that  the  bill  holders  could  not  have  inter- 
vened if  there  had  been  no  bankruptcy,  the  next  point 
is,  whether,  taking  the  bankruptcy  as  a  fact  in  the  case, 
and  supposing  the  assignees  of  Messrs.  Wtlkins  to  have 
been  plaintiffs,  and  the  assignees  of  Ridgway,  together 
with  the  trustees,  defendants  (omitting  for  the  present 
the  doctrine  established  by  the  case  of  Ex  parte  Waring 
and  the  other  cases  cited  at  the  bar),  the  case  would  be, 
in  this  respect,  the  same  as  the  case  which  I  first  sup- 
posed. The  assignees  in  each  case  standing  in  the  place 
of  the  bankrupts,  and  representing  all  the  creditors,  the 
fund  would  be  attributed  by  the  Court  to  the  estate  en- 
titled to  it;  and  the  fund  having  been  given  to  the  pro- 
per bankrupt's  estate,  would  be  distributed  by  the  as- 
signees in  that  bankruptcy. 


The  third  question  is,  whether  the  doctrine  established 
by  Ex  parte  Waring,  and  the  other  cases,  affects  the  al- 
lied rights  of  these  bill  holders.  That  doctrine  appears 
to  me  to  make  no  difference  for  the  purposes  of  the  pre- 
sent suit  The  creditors  must  be  paid  in  the  bank- 
ruptcy ;  and  the  rule  laid  down  in  Ex  parte  Waring  is 
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1847.  of  biHey  as  above  stated^  saagifsmlBd  m  Eke 

Latcocx  claim  t«)  mo^viaie  ami  hove  disr  ra^Msciiie 

Joo^aosr.  <ietermiiied  in  die  cause. 


Tlie  TocE-CHAScELijoa: — aAor  atadn^  tke  &cts  of 
the  case*  the  sobject  and  itame  of  die  soil,  tke  decree^ 
and  the  report  of  the  Maacer: — 

Oti  beiulf  of  tfae  biE  hoUetSy  coozBel  banre  appeared 
upon  the  further  (firectnoosw  and  daimed  fa>  be  lieaid  in 
support  of  die  c^ht  which  tfaer  aasert  to  have  die  pro- 
ceeds of  die  wooi  applied  in  pajment  of  the  biDa  in 
thdr  hand^.  The  right  of  the  bill  holders  ao  to  ^fpetr 
was  controverted  by  dfee  parties  in  die  cans^  as  waa  also 
the  interest  diej  daimed  in  the  proceeds  of  die  wool 
M J  opinion  isy  that  die  bill  holders  have  not  a  r^;fat  to 
be  heard  in  diis  caoae  upon  fixrdier  <firectioii&. 

The  intoests  of  the  parties  nnder  die  aBB%nmeiit  of 
the  I  Ith  of  Jane,  I84U  cannot  be  afiiected  bj  die  fivm 
of  this  soit ;  tho^e  interests  mu^  be  deah  with  pceciady 
in  the  some  waT  as  thcT  woohl  have  been  deah  with  if 
one  det  of  defendants  had  been  p]ainti£>  and  the  odier 
set,  with  the  trustees^  had  been  detendant&  Now, 
in  the  first  place,  suppose  there  had  been  no  bank- 
mptCT,  and  that  Messrs^  ffUkhu  had  been  plaintiflbi 
and  Ridgwayy  with  the  trustees^  had  been  defudanta^ 
seeking  a  determination  as  to  their  r^hts  under  the 
deed  of  assignment : — in  that  case  no  bill  holder  would 
have  been  a  necessary  or  {»roper  party  to  the  suit.  I 
mean  to  aay  that  the  effect  of  that  deed,  however  it 
might  gire  to  Messrs.  ffUkau  or  to  Ridgwag  a  r^it 
to  say  the  proceeds  diookl  be  applied  for  the  benefit 
of  the  bill  holders^  was  not  to  create  an  interest  in  the 
bill  holders  which  they  ooold  enfi»oe  by  suit.     They 
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could  not  have  intervened  and  filed  a  bill  upon  the 
footing  of  the  deed  to  have  the  proceeds  applied  for 
their  benefit.  It  was  not  argued  at  the  bar  that  the 
bill  holders  could  have  so  intervened.  I  notice  this 
as  a  stepping'Stone  to  the  further  observations  which 
I  have  to  make.  It  was  admitted  by  counsel  at  the 
bar,  that,  except  as  a  consequence  of  the  bankruptcy, 
the  bill  holders  could  not  appear.  There  appears  to 
have  been  some  communication  made  to  the  Union  Bank 
of  liondon  respecting  the  application  of  the  proceeds  of 
the  wool,  but  that  communication  was  not  relied  upon 
at  the  bar,  nor  in  the  finding  of  the  Master,  as  affecting 
the  result  in  this  case. 


1847. 

Latcock 

9. 

Johnson. 
Judgment. 


Assuming  that  the  bill  holders  could  not  have  inter- 
vened if  there  had  been  no  bankruptcy,  the  next  point 
is,  whether,  taking  the  bankruptcy  as  a  fact  in  the  case, 
and  supposing  the  assignees  of  Messrs.  Wilkins  to  have 
been  plaintiffs,  and  the  assignees  of  Ridgwaj/y  together 
with  the  trustees,  defendants  (omitting  for  the  present 
the  doctrine  established  by  the  case  oi  Ex  parte  Waring 
and  the  other  cases  cited  at  the  bar),  the  case  would  be, 
in  this  respect,  the  same  as  the  case  which  I  first  sup- 
posed. The  assignees  in  each  case  standing  in  the  place 
of  the  bankrupts,  and  representing  all  the  creditors,  the 
fund  would  be  attributed  by  the  Court  to  the  estate  en- 
titled to  it;  and  the  fund  having  been  given  to  the  pro- 
per bankrupt's  estate,  would  be  distributed  by  the  as- 
signees in  that  bankruptcy. 

The  third  question  is,  whether  the  doctrine  established 
by  Ex  parte  Waring ^  and  the  other  cases,  affects  the  al- 
leged rights  of  these  bill  holders.  That  doctrine  appears 
to  me  to  make  no  difference  for  the  purposes  of  the  pre- 
sent suit  The  creditors  must  be  paid  in  the  bank- 
ruptcy ;  and  the  rule  laid  down  in  Ex  parte  Waring  is 
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consent  of  both  parties,  abstained  from  taking  the  gene- 
ral account  as  between  the  two  estates.  I  am  satisfied 
that  no  injustice  is  done  by  taking  that  course,  and  I 
shall  act  upon  it  by  treating  the  state  of  the  account  as 
immaterial. 


The  only  question  that  remains  is,  whether  there  may 
not  be  claims  upon  the  wool  or  the  proceeds  of  the  wool 
by  persons  who  are  not  parties  to  the  record.  It  haa 
not,  however,  been  suggested  to  me  as  a  fact  that  there 
are  any  such  claims,  and  the  trustees  have  not  raised 
any  difficulty  on  that  ground,  except  that  which  arises 
from  the  claims  of  the  bill  holders,  and  which  I  have 
already  disposed  of^  so  far  as  relates  to  this  cause. 

It  appears  to  me  that  the  proper  dea*ee  to  be  made, 
is  a  decree  for  payment  to  the  assignees  of  RidguHxy  of 
the  balance  in  court,  subject,  of  course,  to  the  question 
of  costs,  and  without  prejudice  to  the  daim  of  any  per- 
sons who  are  not  parties  to  the  record.  The  costs  of  the 
Plaintiffs  must  come  out  of  the  fund.  I  wish  to  hear 
counsel  upon  the  question  of  costs,  as  between  the  as- 
signees of  the  two  bankrupts'  estates  and  the  costs  of  the 
bill  holders. 


The  several  counsel  for  the  bill  holders  and  for  the 
assignees  of  Messrs.  Wilkins,  claimed  their  costs,  on  the 
ground, — the  former  that  they  had  been  invited  to  ap- 
pear by  the  advertisements,  and  the  latter  that  they  had 
been  made  parties  for  the  purpose  of  properly  adminis- 
tering the  trusts  under  the  direction  of  the  Court,  and 
that  their  presence  was  necessary  for  that  purpose. 

The  Vice-Chancellor  said,  that,  as  parties  to  the  deed, 
the  assignees  of  Messrs.  fFzlkzns  were  necessary  parties  to 
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the  suity  but  haying  unsuccessfuUy  made  a  claim  to  the 
proceeds  of  the  wool,  they  were  not  entitled  to  their 
costs.  He  had  ab*eady  decided  that  the  bill  holders 
liad  no  right  to  be  heard  or  to  have  the  fund  paid  over 
to  them,  and  he  could  not  give  them  their  costs. 


1847. 

Latcock 

V, 

Johnson. 
Judgment. 


No  order  as  to  costs,  except  as  to  the  costs 
of  the  Plaintiffs. 


SOUTHCOMB  V.  THE  BISHOP  OF  EXETER 


24thy  27thy 
2Sth,  4  2dtk 

AprUy 

2l8t  June^ 

Qth  Julyy 

6th  Augukn 


ri.  BILL  brought  by  the  vendors  for  the  specific  A  contract  for 

f»  /»  xj-/»xi_  i_  /♦xi_»»        the  sale  of  the 

performance  oi  a  contract  for  the  purchase  ol  their  m-  yendor's  inter- 
terest  in  a  lease  for  three  lives  of  the  manor  of  Bishop^ s  ^^V*  *  manor 

^       under  a  leaae 

Nymptonj  in  the  county  of  Devon.     The  manor  was  for  Uvea,  wa» 

made  on  the 
16th  of  Octo- 
ber, 1840.  Objections  were  taken  to  the  title,  and  a  correspondence  between  the  solicitors 
of  the  Tendors  and  purchaser  took  place,  and  continued  until  the  20th  of  August,  1841, 
when  the  purchaser  gaye  notice  to  the  vendors  that,  the  title  being  defective,  he  rescinded 
the  contract.  The  correspondence  with  reference  to  the  title  still  proceeded  (the  pur- 
chaser's solicitor  claiming  his  right  to  insist  upon  the  notice,  but  giving  the  vendors  two 
months  more  to  complete  the  title)  until  the  17th  of  January,  1842,  when  the  purchaser 
intimated  that  he  should  fall  baclc  to  his  position  under  the  rescinded  contract.  The  biU 
was  filed  on  the  30th  of  August,  1843 : — Htld^  that  the  interval  between  the  20th  of 
Angnst,  1841,  and  the  17th  of  January,  1842,  ought  not  to  be  regarded  in  the  question  of 
laches,  but  that  the  delay,  after  the  17th  of  January,  1842,  before  the  bill  was  filed,  pre- 
doded  the  vendors  from  sustaining  their  suit  for  specific  performance. 

Hie  fact  that  the  purchaser  allowed  the  deposit  to  remain  in  the  possession  of  the  vendor 
from  the  time  he  (the  purchaser)  declared  the  contract  to  be  rescinded  until  shortly  before 
the  bill  was  filed,  when  he  brought  his  action  to  recover  it,*  did  not  affect  Uie  question  of 
ladies. 

The  possession  of  part  of  the  property  comprised  in  the  contract,  taken  under  a  mutual 
arrangement,  and  in  ignorance  of  the  objection  to  the  title  which  was  afterwards  discovered 
and  relied  on,  did  not  affect  the  question  of  laches. 

The  tendency  of  the  Court,  in  modem  cases,  has  been  to  restrict  the  exercise  of  its 
joriadiction  in  enforcing  specific  performance  of  contracts  to  those  cases  in  which  the 
plaintiff  has  been  prompt  in  seeking  his  equitable  remedy. 

The  purchaser  being  in  possession  of  part  of  the  property  under  the  arrangement,  and 
being  advised  to  rescind  the  contract  and  assert  his  paramount  title  to  the  property,  was 
not  bound  to  give  up  the  possession  before  he  could  assert  such  paramount  title  by  making 
a  formal'  entry  on  the  property. 
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held  of  the  See  of  Exeter,  and  the  Plaintiffs  claimed  to 
be  the  owners  of  the  manor,  under  a  lease  granted  by  a 
former  bishop,  in  March,  1823,  upon  the  surrender  of 
a  then  subsisting  lease  for  lives  granted  in  1790.  Prior 
to  the  contract  which  was  the  subject  of  the  suit,  a 
question  had  been  raised  as  to  the  validity  of  the  lease 
of  March,  1823,  on  the  ground  of  a  doubt  whether  the 
lease  of  1790  had  been  duly  surrendered.  The  contract 
which  the  suit  was  brought  to  enforce  was  dated  the 
16th  of  October,  1840,  and  thereby  the  Plaintiflfe  agreed 
to  sell,  and  the  Defendant  agreed  to  buy,  all  the  estate 
and  interest  of  the  Plaintiffs  in  the  manor  imder  the 
lease  of  March,  1823,  (excepting  some  copyhold  estates 
holden  of  the  manor)  at  the  price  of  8000/., — spaying  a 
deposit  of  20  per  cent,  immediately,  and  the  balance  on 
the  29th  of  September,  1841,  at  which  time  the  contract 
was  to  be  completed,  and  the  purchaser  to  have  pos- 
session, and  (if  from  any  cause  the  completion  of  the 
purchase  should  be  delayed)  to  pay  interest  at  5  per 
cent.  The  vendors  were  forthwith  to  prepare  and  de- 
liver to  the  purchaser  an  abstract,  and  the  same  to  be 
returned  to  the  vendors  within  twenty-one  days  after 
delivery,  with  the  opinion  of  the  purchaser's  counsel  or 
solicitor  thereon :  and  the  agreement  provided  that  the 
vendors  should  deduce  a  good  title  to  the  premises,  save 
that  the  bishop,  the  purchaser,  should  not  (if  the  purchase 
should  be  completed  in  his  lifetime)  object  to  the  validity 
of  the  lease  of  March,  1823,  on  the  ground  of  any  defect 
or  omission  in  the  surrender  of  any  former  lease ;  but 
if  the  purchase  should  not  be  completed  in  his  lifetime, 
the  representatives  of  the  bishop  to  be  entitled  to  re- 
quire proof  of  the  validity  of  the  lease  of  March,  1823 ; 
and  in  that  case  the  vendors  to  be  at  liberty  to  rescind 
the  contract,  returning  the  deposit  without  interest  or 
expenses. 
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The  deposit  of  1600/.  was  paid  upon  the  execution  of 
the  contract.  The  abstract  was  delivered  on  the  30th 
of  October,  1840,  and  the  bishop's  solicitor,  on  the  4th 
of  November,  asked  for  an  earlier  title  to  the  lease  than 
the  abstract  shewed.  Some  intermediate  correspond- 
ence passed,  and  on  the  2nd  of  December  the  vendors' 
solicitor  delivered  a  further  abstract.  Observations  on 
the  abstract  were  answered  by  the  latter  solicitors  on 
the  30th  of  December,  and  the  correspondence  con- 
tinued until  the  27th  of  February,  1841,  when  the 
solicitor  of  the  purchaser  first  noticed  the  objection  that 
the  conveyance  of  five-eighths  of  the  interest  in  the 
lease  of  March,  1823,  to  Lewis  Southcamby  one  of  the 
Plaintiffs,  purported  to  be  effected  by  the  exercise  of  a 
power  of  appointment  given  to  a  married  woman,  since 
deceased,  but  which  power  did  not  appear  to  be  well 
executed.  The  solicitors  on  both  sides  were  under  the 
impression  that  the  diflSculty  with  respect  to  the  exe- 
cution of  the  power  might  be  removed  by  a  second 
attestation,  but  on  the  7  th  of  May,  1841,  the  pur- 
chaser's solicitor  informed  the  vendors'  solicitor  that  he 
had  been  advised  the  defect  could  not  be  so  cured ;  and 
on  the  29th  of  May  he  explicitly  objected  to  the  title 
on  that  ground, — insisted  on  the  conditions  of  the  con- 
tract, and  offered  to  deal  with  the  possession  and  ma- 
nagement of  a  part  of  the  manor,  called  Crosse  Farm — 
which  had  been  taken  by  the  purchaser  by  arrangement 
and  in  ignorance  of  the  objection—  in  any  manner  which 
might  be  proper,  until  it  could  be  ascertained  whether 
the  vendors  could  or  could  not  perfect  the  title.  On 
the  2l8t  of  July,  1841,  the  vendors'  solicitor  sent  a 
further  abstract,  according  to  which  he  said  it  would 
be  found  that  the  donee  of  the  power  took,  by  an  in- 
dependent title,  the  estate  which  she  purported  to  con- 
vey by  the  appointment,  and  that  her  conveyance  was 
therefore  valid,  whether  it  was  or  was  not  a  good  exe- 
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cution  of  the  power.  On  the  20th  of  August,  1841, 
the  vendors'  solicitor  was  informed  by  the  purchaser's 
solicitor  that  he  had  attended  a  consultation  of  Mr. 
Duval  and  Mr.  Priory  before  whom  the  whole  of  the 
papers  had  been  laid^  and  he  had  their  joint  opinion 
that,  for  the  reasons  already  stated,  the  title  was  de* 
fective; — that  the  bbhop  was  in  consequence  advised 
to  rescind  the  contract,  and  demand  the  repayment  of 
the  deposit  with  interest  and  costs ;  and  he  requested 
that  his  then  letter  might  be  considered  an  intimation 
to  that  effect. 


The  correspondence  was  not  definitively  concluded 
by  the  letter  of  the  20th  of  August     In  reply  to  a 
letter  requesting  to  know  when  the  deposit  would  be 
repaid,  the  vendors'  solicitor,  on  the  1st  of  September, 
wrote  that  they  considered  they  had  shewn  such  a  title 
as  the  purchaser  was  bound  to  accept, — ^that  they  could 
not  permit  the  contract  to  be  rescinded, — and  that  the 
papers  would  be  laid  before  counsel,  by  whom  their 
future  proceedings  would   be  regidated.     The  bishop 
was  then  advised  to  treat  the  lease  of  March,  1823,  as 
void,  and  the  manor  as  having  reverted  to  the  see ;  and 
he  accordingly  made  an  actual  entry,  and  executed  a 
lease  of  the  manor  to  Mr.  Saunders.     This  step  was 
communicated  to  the  vendors'  solicitor  by  a  letter  oF 
the  14th  of  September.    The  correspondence  afterwards 
continued  between  the  two  solicitors, — the  purchaser 
asserting,  however,  his  right  to  insist  on  the  notice  of 
the  20th  of  August.     To  an  offer  made  in  November, 
to  procure  the  heir  of  the  donee  of  the  power  to  join  in 
the  conveyance,  the  solicitor  of  the  purchaser,  on  the 
16th  of  November,  1841,  replied  that  it  came  too  late, 
but  he  would  consent  to  entertain  the  question  without 
prejudice  to  the  notice,  concluding,  "  In  order  to  pre- 
vent any  further  delay  in  this  protracted  business,  I 
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must  request  that  the  information  and  evidence  be  fur- 
nished within  two  months,  and  if  not  perfected  within 
that  time,  the  parties  will  fall  back  to  their  original 
position  under  the  rescinded  contract"  This  was  fol- 
lowed by  a  correspondence  as  to  the  heirship,  which 
was  not  satisfactorily  made  out;  and  on  the  17th  of 
January,  1842,  the  purchaser's  solicitor  wrote  to  the 
vendors'  solicitor,  that  the  two  months  having  expired 
without  the  requisitions  having  been  complied  with, 
the  bishop  would  fall  back  to  his  position  under  the 
rescinded  contract,  and  referring  to  the  letter  of  the 
20th  of  August,  he  demanded  re-payment  of  the  de- 
posit, with  interest  and  costs.  To  subsequent  commu- 
nications the  purchaser's  solicitor  declined  to  attend, 
informing  the  vendors'  solicitor  that  he  did  so  because 
the  contract  had  been  rescinded. 
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The  bishop,  in  a  letter  to  the  vendors'  solicitor  on  the 
28th  of  February,  1842,  adverting  to  some  public  re- 
marks that  had  been  made,  said,  "  Whenever  the  proper 
time  shall  come  I  will  act  according  to  my  own  sense  of 
what  is  liberal  and  becoming ;  meanwhile  you  must  not 
suppose  that  I  wish  you  in  any  degree  to  relax  in  your 
endeavours  to  compel  me  to  complete  the  contract  I 
have  been  advised  to  rescind ;  no  such  endeavour,  con- 
ducted in  the  ordinary  manner,  will  indispose  me  to 
your  clients." 

The  bill  was  filed  on  the  30th  of  August,  1843. 


Mr.  James  Parker  and  Mr.  Rogers^  for  the  Plaintiffs,  Argument. 
and  Mr.  Romilbfy  Mr.  Rolty  and  Mr.  Prior^  for  the 
Defendant. 


The  greater  part  of  the  argument  was  directed  to  the 
question  of  title,  upon  which  the  Court  pronounced  no 
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opinion.     The  points  on  the  question  of  laches,  and 
cases  cited,  wiU  sufficiently  appear  in  the  judgment. 


The  Vice-Chancellor  stated  the  facts  out  of  which 
the  suit  had  arisen,  and  the  correspondence  which  took 
place  afler  the  abstract  was  delivered,  and  afler  the 
objections  to  the  title  were  made,  and  s^d  that  he 
would,  first,  exclude  the  circumstance  which  had  taken 
place  since  the  agreement  in  relation  to  Crosse  Farm ; 
and,  secondly,  consider  the  bearing  of  the  acts  of  the 
bishop  and  his  agents  with  respect  to  Crosse  Farm 
u|)on  the  rest  of  the  case.     He  then  continued : — 

One  question  I  have  had  to  consider  has  been,  whe- 
ther the  vendors  are  entitled  to  the  common  reference 
lis  to  title,— for  they  have  not  contended  for  more  than 
this, — or  whether,  in  the  circumstances  of  the  case, 
the  delay  which  has  taken  place  in  filing  the  bill  is 
or  is  not  an  answer  to  the  Plaintiffs'  claim  to  specific 
IKjrformancc,  although  a  good  title  should  have  been 
shewn  before  the  20th  of  August,  1841,  or  can  now  be 
shewn. 


In  considering  this  question  I  can  state  two  propo- 
sitions, about  which  individually  I  entertain  but  little 
doubt  First,  if  the  Plaintiffs  had  immediately  on  the 
receipt  of  the  bishop's  letter  of  the  20th  of  August, 
1841,  or  had  within  a  reasonable  time  aflerwards,  filed 
their  bill,  I  should  have  had  no  doubt  of  the  vendors' 
right  to  the  common  reference  as  to  title.  Secondly, 
if  the  Plaintiffs  had  simply  acquiesced  in  the  notice  of 
the  20th  of  August,  1841,  and  had  delayed  filing  their 
bill  till  the  30th  of  August,  1843,  the  Court  ought  to 
have  admitted  such  conduct  as  an  answer  to  the  Plain- 
tiffs' claim  in  this  suit  Whatever  the  leaning  of  the 
Court  in  earlier  times  may  have  been,  the  tendency  of 
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the  modem  cases  has  been  to  hold  parties  seeking  the 
assistance  of  the  Court  on  bills  for  specific  perform- 
ance to  the  rule  of  equity^  which  requires  them  to  be 
prcMnpt  in  asking  such  assistance.  And^  certainly^  the 
peculiar  nature  of  the  property  in  this  case,  and  the 
position  of  the  purchaser  respecting  it,  make  it  a  case 
in  which,  but  for  the  acts  of  the  parties  in  protracting 
the  investigation  of  the  title,  this  Court  might  well 
have  considered  that  time,  if  not  of  the  essence  of  the 
contract,  was  extremely  material  in  considering  whether 
after  such  delay  the  Court  ought  to  interfere  in  it.  I 
have  therefore  addressed  myself  to  the  question,  whether 
the  acts  of  the  parties  during  the  interval  between  the 
20th  of  August,  1841,  and  the  30th  of  August,  1843, 
have  or  have  not  kept  alive  for  the  Plaintiffs'  benefit 
the  right  they  had  on  the  former  day  ? 
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Here,  again,  I  may  state  a  conclusion  to  which  I  have 
come  upon  this  point, — ^namely,  that,  in  considering  how 
far  the  delay  of  the  Plaintiffs  in  instituting  the  suit  is 
to  operate  against  them,  I  think  the  interval  between 
the  20th  of  August,  1841,  and  the  17  th  of  January, 
1842,  must,  as  a  mere  question  of  delay,  be  excluded. 
The  bishop's  advisers,  during  that  interval,  have  in  the 
correspondence  cautiously,  and  I  think  effectually  as 
far  as  they  could  do  it,  preserved  to  him  such  benefit, 
if  any,  as  the  mere  act  of  declaring  the  contract  to  be 
rescinded  on  the  20th  August,  1841,  would  give  him: 
they  have  not  declined  continuing  the  examination  of 
the  title,  or  considering  the  expedients  (whether  in  fact 
or  by  argument)  by  which  the  title  might  be  shewn  to 
be  good,  or  made  so ;  but  this  has  always  been  done,  and 
I  think  effectually  done,  under  a  protest  which  gave  to 
the  correspondence,  so  far  as  the  bishop  was  concerned 
and  had  power  to  do  it,  the  character  of  a  treaty  for  the 
renewal  of  the  rescinded  contract,  and  not  the  continu- 
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ation  of  an  uninterrupted  and  subsisting  contract.  I 
cannot,  however,  think  that  the  vendors  were  in  any 
default  by  not  having  filed  their  bill  whilst  that  treaty, 
however  modified  by  the  protest  of  the  purchaser,  con- 
tinued ;  and  I  therefore  regard  the  treaty  between  the 
20th  of  August,  1841,  and  the  17th  of  January,  1842, 
as  material  only  for  the  piurpose  of  shewing  what  was 
the  position  of  the  parties  on  the  latter  of  those  days. 

Soon  after  the  receipt  of  the  letter  from  the  vendors' 
solicitor,  of  the  1st  of  September,  1841,  the  bishop  made 
a  formal  entry  upon  the  manor,  on  the  ground  that  the 
lease  of  March,  1823,  was  invalid.  The  lease  to  Mr. 
Saunders  was  then  granted,  in  respect  of  which  he  was 
made  a  defendant  in  the  suit  From  the  time  of  the 
formal  entry  of  the  bishop,  and  the  intimation  of  that 
act  which  was  given  to  the  vendors,  the  vendors  knew 
that  the  bishop  was  continuing  to  act  upon  the  notice, 
or,  at  all  events,  that  he  was  claiming  to  act  by  his  title 
paramount,  and  not  under  the  agreement.  It  is  clear 
that,  as  far  as  he  could,  the  bishop  meant  by  that  act 
to  assert  his  right  to  claim  under  the  title  paramount 

In  the  month  of  February,  1842,  I  consider  the  cor- 
respondence to  have  ended,  so  far  as  it  is  material  U) 
consider  it  for  any  of  the  purposes  of  this  suit ;  and  I 
have  no  evidence  explaining  the  delay  which  took  place 
from  that  time  down  to  the  time  of  filing  the  bill.  I 
have  looked  through  the  bill  with  a  view  to  this  point, 
and  I  do  not  find  that  the  bill  makes  any  case  on  the 
subject  of  delay.  The  position,  then,  of  the  vendors 
and  purchaser  in  this  case  was  this: — on  the  20th  of 
August,  1841,  the  purchaser  had  taken  on  himself  to 
declare  the  contract  at  an  end.  For  the  reasons  I  have 
already  mentioned,  I  have  not  considered  the  interval 
between  that  day  and  the  17th  of  January,  1842,  as 
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(urniahing  an  argument  on  the  ground  of  delay  merely ; 
but  in  that  interval— on  the  16th  of  November,  1841 — 
the  purchaser  gave  notice,  that  if  the  title  was  not  com- 
pleted within  two  months  from  that  day  he  would  fall 
back  on  his  original  position  under  the  rescinded  con- 
tract When,  therefore,  the  17th  of  January,  1842, 
arrived,  the  vendors  were  put  at  arms'  length  in  contest 
wiih  a  purchaser  who  first,  on  the  20th  of  August, 
1841,  and  afterwards,  on  the  16th  of  November  of  the 
same  year,  had  given  notice  of  his  intention  to  treat  tlie 
lease  of  March,  1 823,  as  void,  and  had  acted  upon  that 
view  of  the  law — (I  still  exclude  the  question  as  to 
Crosse  Farm)—hj  entering  upon  the  property,  and  by 
holding  it  adversely  to  the  vendors,  as  far  as  he  could 
do  so.  K  it  had  not  been  for  Crosse  Farm^  to  which  I 
have  yet  to  refer,  and  to  the  fact  that  the  bishop  al- 
lowed the  deposit  of  \600L  to  remain  unrecalled,  there 
would  not  be  a  single  act  which  could  be  suggested  as 
an  explanation  of  the  delay. 
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In  the  month  of  May  or  June,  1843,  the  bishop 
brought  an  ejectment,  and  also  an  action  to  recover  back 
the  deposit.  Upon  this  the  communication  between 
the  parties  was  renewed.  The  purchaser's  solicitor  says, 
"  You  know  we  consider  the  contract  as  at  an  end ;"  but 
it  was,  nevertheless,  agreed  that  counsel  should  meet 
and  consider  whether  the  diflSculties  could  be  overcome. 
The  bishop's  counsel,  as  I  understand,  were  still  of 
opinion  that  the  objections  to  the  title  remained;  and,  if 
so,  the  bishop  could  not,  of  course,  be  advised  to  pay 
his  purchase-money  to  parties  who,  upon  the  supposition 
that  the  Plaintiffs  could  not  shew  a  good  title,  were  not 
the  persons  to  receive  it.  The  life  of  Mr.  flbfe,  it  will 
be  remembered,  kept  alive  the  old  lease  intended  to  be 
surrendered  in  March,  1823.     He  is  still  alive. 
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I  will  next  advert  shortly  to  the  cases  whidi  were 
cited  by  counsel,  as  bearing  upon  the  Pbdntiflfs'  delay. 
They  were  all,  except  Taylor  v.  Brown  {a)  and  Kmg  v. 
Wilson  (b)y  examined  by  me  in  Walker  v.  Jeffreys  (c). 
The  excepted  cases  appear  to  me  to  follow  up  and  con- 
firm the  principle  of  those  I  have  referred  to :  and  to 
these  may  be  added  the  cases  of  Stewart  v.  Smith  and 
Cooper  v.  Emeryy  which  I  find  are  not  reported.  I 
have  a  note  of  the  case  of  Stewart  v.  Smith  (d).      The 


Dec.  16/A 

1824.] 


(a)  2  Beav.  180. 

(b)  6  Id.  124. 

(c)  1  Hare,  341. 

(d)  The  Reporter  has  been 
permitted  to  insert  a  copy  of 
the  Vice-Chancellor's  note  of 

STEWART  V.  SMITH. 

ILineoln't  Inut  filLL  by  vendor  for  the  speci- 
fic performance  of  an  agree- 
ment. 

The  defence  was,  that  the  ab- 
stract was  never  so  far  perfected 
as  to  enable  the  Defendant  to 
lay  it  before  his  counsel.  That 
he  had  several  times  demanded 
back  his  deposit,  and  declared 
the  contract  at  an  end.  That 
on  the  6th  December,  1817,  he 
had  by  letter  waived  his  former 
notice  of  abandonment  condi- 
tionally, that  the  contract 
should  be  "immediately  "  com- 
pleted. And  that  on  the  Qth  of 
April y  1818,  he  had  by  a  letter 
which  referred  to  the  former 
letter  of  the  6th  December, 
1817,  declared  the  contract  at 


an  end  for  the  last  time.  And 
that  Plaintiff  had  taken  no 
step  whatever,  or  noticed  the 
subject  till  the  17th  May^  1819, 
when  he  renewed  the  subject 
by  letter,  but  the  Defendant  de- 
clared that  the  contract  was  at 
an  end. 

The  contract  to  sell  was  on 
the  20M  DecefoibeTy  1816. 

Dill  filed  2Gth  October,  1820. 

Home  and  James  Wigram 
for  the  Defendant,  contended 
that  it  was  enough  that  the 
Defendant  should  prove  laches 
in  the  Plaintiff,  without  shew- 
ing that  a  time  was  specified 
by  him  in  his  notice  of  aban- 
donment, and  cited  Hayes  v. 
CaryU  (a).  Spurrier  v.  Haf^ 
cock  {h)y  Harrington  v.  Wheel- 
er (c).  Marquis  of  Hertford 
V.  Boore  (<i),  Milward  v.  Earl 
Thanet  (c),  Alley  v.  Des- 
champs  (/). 

The  Vice- Chancellor. — The 
letter  of  the  8th  April,  1818, 
says,  it  is  useless  to  proceed  im- 


(a)  5  Vin.  Ab.  pi.  18,  p.  538. 
{b)  4  Yes.  667. 
(c)  Id.  686. 


{d)  5  Ves.  719. 

(e)  Id.,  n. 

(/)  13  Ves.  225. 
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contract  had  been  made  in  December,  1815;  the  De- 
fendant had  declared  the  contract  at  an  end,  but  had,  by 
a  letter  of  the  5th  of  December,  1817,  waived  his  notice 
of  abandonment,  upon  the  condition  that  the  contract 
should  be  immediately  completed,  and  that  letter  was 
referred  to  in  another  letter,  of  the  8th  of  April,  1818. 
The  bill,  which  was  not  filed  until  the  26th  of  October, 
1820,  was  dismissed.  In  Cooper  v.  Emery  the  bill  was 
not,  I  think,  dismissed,  but  the  circumstances  were  very 
complicated. 


1847. 

SOUTHCOMB 
V. 

The  Bishop 
OF  ExETsa. 

Judgment, 


'Mlj  decision  in  the  present  case  should,  I  think,  be 
governed  by  the  cases  I  have  referred  to,  subject  only 
to  the  question  whether  the  Plaintiffs'  right  is  not  saved 
by  the  points  I  am  about  to  notice. 


The  first  relates  to  Crosse  Farm ;  and  with  respect  to 
that,  upon  what  is  found  in  the  admissions,  it  appears 
to  me  that  the  circumstances  which  took  place,  were  the 
clear  result  of  a  mutual  arrangement  between  the  parties. 
Throughout  the  correspondence,  and  the  admissions,  re- 
ference is  made  to  the  agreement  asto  what  was  to  be  done 


less  the  evidence  required  to 
complete  the  abstract  be  pro- 
duced. That,  in  other  words, 
is  saying,  1  am  wiUing  to  pro- 
ceed if  the  evidence  is  produced; 
and  as  that  letter  does  not  spe- 
cify any  time  within  which  the 
evidence  is  to  be  produced,  I 
am  of  opinion,  that,  upon  that 
letter  only,  the  Defendant  could 
not  resist  the  performance  of 
this  agreement.  But  that  let- 
ter refers  to  another  letter  dated 
5th  December,  1817,  in  a  man- 
ner which  authorises  me  to 
consider  the  two  letters  as  one  ; 
and  in  the  letter  referred  to. 


which  was  written  after  the 
second  notice  of  abandoning  the 
contract,  the  Defendant  in  sub- 
stance says,  he  waives  his  no- 
tice of  abandonment  condition- 
ally only,  that  the  evidence  in 
question  is  immediately  (that 
word  was  in  the  letter)  pro- 
duced. Now,  as  it  is  clear,  ac- 
cording to  the  present  law  of 
the  court,  that  express  notice 
will  make  time  of  the  essence 
of  the  contract  where  a  time  is 
specified  ;  and,  as  it  is  clear  that 
the  Plaintiff  has  done  nothing 
since  April,  1818,  dismiss  the 
bill. 


224  CASES  IX  CHAXCEST. 


1M7.  with  respect  to  Crcne  Farmt,  I  do  not  tbink,  theiefore, 
SonacoMB  th^  the  question  b  afiected  bj  the  acts  of  ehfaer  of  the 
1W  Bf ftaor  P^^^  ^*^^  reference  to  thk  pnrt  of  the  ptupertj.  Se- 
tfw  fjLKfYM,  condl V,  aasoming  the  ciee  to  be  in  other  respects  dear, 
mj  opinion  is  that  it  was  not  neceaaarj  that  the  hiahi^ 
should  haTe  first  given  up  poaeeaoon  of  Crotte  Farmy 
taken  under  the  circumstances  I  haTe  abeadj  men- 
tioned, before  be  insisted  on  resdnding  the  agreement 
It  was  said  that  the  bishop,  having  more  or  less  acqmred 
such  possession  as  be  had  in  consequence  of  the  con- 
tract, couM  not  retain  that  possession,  and  at  the  same 
time  contend  that  the  contract  was  void;  but  that  be 
ought  to  bare  given  up  the  poflseflgBon,  and  then,  if  ne- 
cessary, have  re-entered.  I  am  satisfied  that  he  was 
not  bound  to  take  that  course. 

Thirdly,  with  respect  to  the  depont,  I  undkrstood 
that  the  money  was  in  medio,  and  if  so,  it  would  be 
the  more  fayourable  to  the  Defendant's  case ;  for,  if  (as 
it  is  said)  the  money  bad  been  paid  to  the  PhuntiflB,  the 
iHsbop  was  in  some  sense  leaving  the  contract  in  part 
performed,  while  the  money  remained  in  their  bands. 
That  circumstance,  ho  wever,  was  to  the  prejudice  of  the 
bishop  himself^  after  notice  bad  been  given;  and  the 
case  of  Waison  y.  Rtid  {a)  is  an  authority  that  the 
omission  to  require  repayment  of  the  depont  will  not 
deprive  the  party  of  his  right  to  insist  that  the  contract 
is  rescinded,  where  he  bad  taken  other  sufficient  st^ 
for  the  purpose ;  but  I  do  not  think  authority  upon  the 
point  is  wanted. 

A  fourth  question  is,  whether  I  ought  to  direct  a 
special  reference  whether  a  good  title  was  shewn  on  the 
17  th  of  January,  1842.     Mr.  Parker  has  argued,  that  if 

(a)  1  RuflB.  &  M>L  236. 
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a  good  title  had  in  fact  been  shewn  on  that  day^  the 
purchaser  has  been  in  the  wrong  ever  since  that  time> 
and  that  the  Court  ought  not  to  dismiss  the  bill^  but 
ought  to  ascertain  that  fact^  by  referring  it  to  the  Mas- 
ter to  inquire  whether  a  good  title  had  been  shewn  on 
the  17th  of  January.  I  cannot  accede  to  that  argu- 
ment. I  think  the  mere  statement  by  the  party^  that 
he  has  shewn  a  good  title^  is  not  enough.  I  thought 
myself  bound  to  attend  to  the  argument  on  the  title^  as 
far  as  was  necessary  to  satisfy  myself  that  the  bishop's 
objections  were  not  colourable ;  and  being  well  satisfied 
of  that,  and  (to  say  the  least)  being  satisfied  also  that 
the  vendors  would  have  great  difficulty  in  persuading  a 
court  of  equity  to  compel  a  purchaser  to  accept  such  a 
title,  I  think  the  cases  I  have  before  mentioned  apply. 
With  the  exception  of  as  much  of  the  costs  of  the  suit 
as  have  been  occasioned  by  the  supplemental  answer 
filed  by  the  Defendant,  I  think  the  bill  must  be  dis- 
missed with  costs. 


1847. 

SoUTHCOIfB 
V, 

The  Bishop 

OF  EXBTSR. 

Judgment, 


Mr.  Romilly,  for  the  Defendant,  asked  that  the  de- 
cree might  direct  the  return  of  the  deposit  to  the  pur- 
chaser :  Bryant  v.  Busk  (a),  L^rd  Anson  v.  Hodges  (h). 
That  this  is  the  rule  of  the  court  on  the  dismissal  of  the 
vendor^s  bill,  has  been  repeatedly  affirmed  (c).  The 
Plaintiffs,  by  filing  their  biU  in  this  court,  submit  to  the 
jurisdiction,  and  bind  themselves  to  do  what  is  right  in 
the  subject-matter  of  the  suit :  1  Sugd.  V.  &  P.,  p.  80, 
10th  ed. 

Mr.  James  Parker,  for  the  Plaintiffs,  contended  that 
this  was  not  a  case  in  which  the  Court  would  order  the 

(a)  4  Russ.  5.  (Grraves  v.  JVright)^  by  Sir  E^ 

(b)  See  1   Dr.  &  War.  65,     Sudden,  L.  C.  of  Ireland. 
(Butler  T.  Earl  of  Portarling-        (c)  5  Sim.  227. 

torn),  and  2  Dr.  &  War.  79, 

VOL.  VI.  Q  H.  W. 


VHien  the  Tcn- 
dor's  bill  for 
specific  per- 
formance is 
dismissed  on 
the  ground  of 
his  laches  in 
instituting  the 
suit,  and  with- 
out any  deci- 
sion on  the 
question  of 
title,  the  Court 
will  not  order 
the  deposit  to 
be  returned  to 
the  purchaser, 
but  will  lea?e 
both  parties  to 
their  legal  re- 
medies. 
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South COMB 

V, 

The  Bishop 

OF  EXETBR. 


^Tjfwntui* 


deposit  to  be  returned.  The  argument  on  behalf  of  the 
PlfuntifFs  had  been,  that  a  good  title  was  in  fact  shewn. 
For  the  Defendant,  it  was  argued  that  a  good  title  had 
not  been  shewn.  The  decision  of  the  Court  had  led 
the  question  of  title  untouched,  and  had  dismissed  the 
bill  on  the  ground  of  laches.  The  dismissal  of  the  bill 
on  that  ground  was  consistent  with  the  right  of  the 
vendors  to  retain  the  deposit,  for  it  left  the  legal  rights 
of  the  parties  undisturbed ;  and  the  possession  of  the  de- 
posit, until  a  court  of  law  should  have  determined  whe- 
ther the  purchaser  was  entitled  to  recover  it,  is  one  of 
such  legal  rights.  The  course  of  the  Court  in  such  cases 
is  clear :  where  the  vendor's  bill  has  been  dismissed,  there 
have  been  cases  in  which  the  Court  has  ordered  the  de- 
posit to  be  returned,  but  that  has  been  where  the  vendor 
cannot  make  a  good  title,  and  where,  therefore,  the  pur- 
chaser would  be  entitled  to  recover  the  deposit  at  law, 
and  the  relief  is  given  in  equity  to  avoid  circuity  of 
remedy  or  multiplicity  of  suits.  Where  the  purchaser's 
bill  is  dismissed,  the  Court  does  not  order  the  deposit 
to  be  returned,  for  the  purchaser  in  that  case  is  the  party 
in  the  wrong,  and  the  Court  cannot  decide  that  he  is 
entitled  to  the  deposit :  that  is  a  legal  question,  inde- 
pendent of  the  suit.  A  decree  that  the  deposit  should 
be  returned,  would,  in  fact,  amount  to  a  decision  that 
the  deposit  could  be  recovered  at  law ;  and  it  would, 
therefore,  be  a  decision  on  the  question  of  title,  to  the 
effect  that  the  Plaintiffs  could  not  sustain  their  action  at 
law  upon  the  contract,  from  their  inability  to  perform  it, 
— a  point  upon  which  the  Court  had  given  no  opinion. 


Mr.  Romtlfy,  in  reply. — The  ground  on  which  the  relief 
is  refused  to  the  vendor  is  immaterial.  If  the  vendor  be 
not  entitled  to  a  specific  performance  of  the  contract,  it 
cannot  reasonably  be  said  that  he  is  entitled  to  keep  a  fifth 
part  of  the  purchase-money,  without  having  given  any 
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consideration  for  it.  It  is  admitted  by  the  argument  for 
the  vendors,  that  if  the  purchaser  can  recover  the  deposit 
at  law,  this  Court  would  decree  its  repayment,  to  avoid 
circuity  of  action ;  and  it  follows  a  fortiori,  that  if  the 
deposit  cannot  be  recovered  at  law,  the  Court  will  give 
the  purchaser  that  relief:  that  is  the  case  in  the  present 
suit ;  for  the  reasons  on  which  the  Court  has  dismissed 
the  bill  are  reasons  which  would  have  no  weight  in  the 
action  at  law. 


1847. 

SOUTHCOMB 
V. 

The  Bishop 

OF  EXETBB. 

Argument, 


Vicb-Chancellob  : — 

In  this  case  I  dismissed  the  vendor's  bill  without 
allowing  him  an  opportimity  of  making  out  his  title.  I 
did  so  upon  the  sole  ground  of  the  vendor's  delay  in 
filing  the  bill  afler  the  purchaser  had  given  him  distinct 
notice  that  he  asserted  a  right  to  rescind  the  contract, 
and  considered  it  at  an  end.  I  so  decided  upon  the 
authority  of  many  cases,  to  which  I  referred,  in  one  of 
which  Sir  John  Leach  dismissed  the  vendor's  bill,  be- 
cause he  did  not  file  it  until  the  expiration  of  a  year 
after  the  purchaser  had  declared  the  contract  at  an  end. 
The  only  question  now  is,  whether,  having  so  decided,  I 
am  to  order  the  vendor  to  repay  the  deposit,  or  leave 
the  purchaser  to  recover  it  by  action  at  law.  I  shall  not 
in  this  case  question  the  authorities  relied  on  by  the 
purchaser.  It  is  sufficient  for  the  present  purpose  to 
say,  that,  whether  the  order  dismissing  the  bill  shall  be 
accompanied  by  an  order  for  the  return  of  the  deposit 
or  not,  must  depend  upon  circumstances.  It  is  no  un- 
common thing  for  the  Court  to  dismiss  a  bill,  intending 
thereby  to  leave  parties  to  their  legal  remedies,  and 
upon  the  express  ground  that  they  are  entitled  to  what 
the  law  will  give  them,  though  not  entitled  to  the  ex- 
traordinary assistance  of  a  court  of  equity  {a).     In  such 


August  lOih. 

Judgment, 


(a)  See  Mortlock  r.  Buttery  10  Ves.  292. 
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a  case  an  order  for  the  return  of  the  deposit  would  be 
inconsistent  with  the  principle  of  the  decree. 

If,  in  the  present  case,  the  purchaser  could  make  out 
that  the  decree  dismissing  this  bill  has,  in  this  court, 
deprived  the  vendor  of  his  legal  remedies  upon  the  con- 
tract, the  case  might  be  one  in  which  it  would  be  right 
to  order  the  deposit  to  be  restored.  But,  if  he  cannot 
make  out  that  case — that  is,  if  he  cannot  make  out  that 
the  decree  of  tliis  Court  would  enable  him  to  sustain  a 
bill  to  restrain  an  action  by  the  vendor  for  the  balance 
of  the  purchase-money,  I  think  I  ought  not  to  make  aa 
order  respecting  the  deposit  I  certainly  did  not  intend 
to  do  more  than  leave  the  vendor  to  such  rights  as  the 
law  would  give  him. 

With  reference  to  this  principle,  it  is  to  be  remem- 
bered  that  a  decree  for  specific  performance  would  give 
the  vendor  the  largest  amount  of  damages  to  which  his 
contract  would  entitle  him,  whereas  the  damages  in  an 
action  for  non-performance  of  the  contract  may  possibly 
be  measured  by  a  different  scale. 

I  think  I  ought  not  to  make  an  order  for  the  return 
of  the  deposit. 


Upon  the  conclusion  of  the  judgment  dismissing  the 
bill,  counsel  were  instructed  to  say,  that  the  Bishop  of 
Exeter  was  still  willing  to  pay  the  Plaintiffs  the  stipu- 
lated price  for  their  interests  in  the  premises,  (subject 
to  hb  costs,)  upon  their  making  a  satisfactory  title,  by 
procuring  the  concurrence  of  all  necessary  parties,  or 
otherwise,  without  insisting,  as  against  them/  upon  the 
paramount  tide  in  right  of  the  see. 
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FORD  V.  WASTELL.  mh  jw^^, 

2nd  July, 

MOTION  by  the  Defendant,  whose  property  had  A,  and  jb.,  in 

been  chained  with  a  judgment  debt,  under  the  stat  bill  for  the  ad- 

1  &  2  Vict  c.  110,  to  enlarge  the  tune  appointed  by  the  ^J^fof  the 

Master  for  the  payment  of  the  principal,  interest,  and  >^j<i«ic  of 

costs  found  due  to  the  Plaintiff,  notwithstanding  an  were  each  enti- 

order  which  had  been  made  foreclosing  the  Defendant  third.   In^i840 

absolutely.     The  order  for  foreclosure  absolute  had  been  f ^7  ^f.°fif** 

"^  their  solicitor 

enrolled.  in  the  canae, 

and  appointed 

F,  as  such  soli- 
citor,  who  so 

Mr.  Wood  and  Mr.  Goodeve^  for  the  motion.  continued  until 

1843,  when 
they  again 

Mr.  RomiUy  and  Mr.  RandelU  contri.  changed  their 

solicitor.     F, 
then  brought 

The  cases  mentioned  in  the  judomient,  and  Burgh  v.  *»«  »ction 
JLangUm  (a),  and  Anon.y  1  Bamardiston,  221,  were  cited,  having  gone 

out  of  the  ju- 

risdiction)  for 

the  amount  of 

ViCE-CHAKCEttOR :-  T^t^^' 

The  Defendant,  Ellen  Miles  Wastelly  is  one  of  the  covered^and 
three  children  of  William  WastelL  deceased ;  and  upon  f  ^tered  up 

*         judgment  in 

his  death  she  became  entitled  to  one-third  of  a  sum  of  Buch  action. 
4000/.,  charged  by  the  marriage  settlement  of  her  pa-  f.  filed  his  bill 
rents  upon  the  estates  of  her  grandfather.  Sir  John  Miles;  undw  the^sta^ 
she  is  also  entitled  to  one-third  of  the  residuary  real  and  ^^^  ^  &  2  Vict. 

c.  110,  as 

personal  estate  of  Sir  John  Miles,  under  his  will.     On  the  against  a.'b 
12th  of  January,  1838,  the  Defendant,  and  Harriet  Ann  the^proper^, 

the  subject  of 
the  first  suit.  In  Julj,  1846,  F,  obtained  the  common  decree  for  foreclosure  against  A., 
•nd  (default  being  made)  on  the  23rd  of  March,  1847,  the  order  for  foreclosure  was  made 
abaolute.  The  oi^r  absolute  was  then  enrolled.  A,  had  no  property  except  that  to  which 
she  was  entitled  in  the  first  suit,  but  the  value  of  the  property  to  which  she  was  entitled  in 
that  suit  was  three  or  four  times  the  amount  of  F,*b  judgment-debt  and  costs.  The  Master 
had  made  his  report  in  the  first  suit,  and  the  cause  stood  for  hearing  on  further  directions 
and  on  exceptions,  when,  on  an  application  in  June,  1847,  the  Court  enlarged  the  time 
appointed  by  the  Master  for  the  payment  of  the  debt  and  costs,  notwithstanding  the  order 
absolute,  and  notwithstanding  its  enrolment. 

(a)  16  Vin,  Ab.  (Z.),  pi.  2,  p.  476. 
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Wastelly  her  sister,  who  had  a  similar  interest  imder  the 
will,  instituted  the  suit  of  Wastell  v.  Leslie^  to  have  the 
accounts  taken  of  the  real  and  personal  estate  of  Sir  John 
Miles,  and  the  trusts  of  his  will  executed  under  the  de- 
cree of  the  Court.  By  the  decree  in  that  cause,  and 
other  causes  supplemental  thereto,  certain  accounts  and 
inquiries  were  directed,  and  it  was  ordered,  among  other 
things,  that  an  annuity  of  200/.  a  year  should  be  paid 
to  the  Defendant,  and  that  that  sum  should  go  in  part  of 
the  sum  of  4000/.,  to  one-third  of  which  she  was  enti- 
tled under  the  settlement.  The  report  was  made  in  this 
cause,  exceptions  were  taken,  and  the  case  is  set  down 
upon  the  exceptions,  and  for  further  directions.  It  is 
certainly  a  subject  for  remark,  that  this  should  be  the 
state  of  an  administration  suit  nearly  ten  years  after  its 
institution. 


At  the  time  of  the  institution  of  that  suit,  Messra. 
Hicks  8f  Marris  acted  as  solicitors  for  the  Defendant 
and  her  sister,  and  continued  so  to  do  imtil  June,  1840, 
when  they  were  discharged,  and  Mr.  Charles  Fordy  the 
PlaintiiF  in  the  present  suit,  became  the  solicitor  for  the 
Plaintiffs  in  that  cause.  Mr.  Ford  continued  to  conduct 
the  cause  until  January,  1843,  when  he  also  was  dis- 
charged, and  the  management  of  the  suit  was  entrusted 
to  other  solicitors.  Mr.  Ford,  upon  being  discharged, 
brought  his  action  against  the  Defendant,  Ellen  Miles 
fVastell  (her  sister,  Harriet  Ann,  having  married  and  gone 
abroad),  for  his  costs  in  the  suit  of  Wastell  v.  Leslie,  and 
(as  I  will  assume)  for  other  costs.  In  June,  1844,  he  ob- 
tained judgment  in  the  action  for  431/.  195.  lOA;  on 
the  18th  of  June,  1844,  that  judgment  was  entered  up; 
and  on  the  25th  of  June,  1845,  Mr.  Ford  instituted  the 
present  suit  for  foreclosure,  under  the  stat.  I  &  2  Vict 
c.  1 10,  of  all  the  Defendant's  interest  in  the  property  the 
subject  of  the  suit  of  fVastell  v.  Leslie.  In  July,  1846, 
the  common  decree  for  foreclosure  was  made,  and  in 
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December,  1846,  the  Master  by  his  report  found  the 
sum  of  574/.  12*,  to  be  due  to  the  Plaintiff  in  respect  of 
his  judgment-debt,  interest,  and  costs,  and  he  appointed 
the  18th  of  March,  1847,  for  payment  of  that  sum. 
That  report  was  confirmed.  The  money  was  not  paid 
on  the  18th  of  March,  1847,  and  on  the  2drd  of  March, 
1847,  an  order  was  made  that  the  Defendant,  Ellen 
Miles  IVctsteU,  should  stand  absolutely  debarred  and 
foredosed  of  and  from  all  right,  title  and  interest  in  the 
undivided  third  part  of  the  property  the  subject  of  the 
suit  of  Wcutell  y.  Leslie.  That  order  was  afterwards 
enrolled. 


1847. 


Judgmeni. 


On  the  4th  of  June,  1847,  on  behalf  of  the  Defend- 
ant, Ellen  ARles  Wastelly  notice  was  given  of  a  motion 
for  the  12th  of  June,  1847,  that,  notwithstanding  the 
order  of  the  23rd  of  March,  1847,  the  time  appointed 
by  the  Master's  report  for  payment  of  the  sum  found 
due  to  the  Plaintiff  for  principal,  interest,  and  costs, 
might  be  enlarged  for  six  calendar  months,  or  to  such 
other  period  as  the  Court  might  direct.  The  notice  of 
motion  does  not  seek  to  discharge  the  order  of  March, 
1847,  but  asks  that  the  time  may  be  enlarged  notwith- 
standing that  order.  Upon  looking  at  the  precedents, 
it  appears  that  the  common  form  of  application  is,  that 
the  order  may  be  discharged  upon  payment  of  the  money 
at  the  expiration  of  the  enlarged  time,  and  that,  upon 
failure  of  payment,  the  order  should  stand ;  but  I  should 
not  have  allowed  the  difference  in  the  form  of  the  appli- 
cation to  have  stood  in  the  way  of  my  giving  relief. 


The  case  upon  the  merits  is  this :  that  the  Defendant 
has  no  property  whatever  except  that  which  is  the  sub- 
ject of  the  suit  of  WasteU  v.  Leslie ;  that  she  had  become 
totally  destitute  of  the  means  of  providing  for  her  own 
livelihood  by  reason  of  the  non-iermination  of  that  suit, 
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and  that  she  was  dependant  on  the  bounty  of  a  friend 
for  the  necessaries  of  life ;  that  she  had  every  personal 
motive  to  accelerate  the  termination  of  the  suit,  but  that 
she  had  hitherto  been  unable  to  do  so ;  that  the  Plain- 
tiff's debt  consisted  of  costs  incurred  in  the  prosecution  of 
the  cause  of  Wastell  v.  Leslie^  and  that  those  costs  would 
be  paid  out  of  the  fund  to  be  administered  in  that  cause. 
The  Defendant  says,  that  the  amount  of  her  share  in  the 
testator's  estate  so  to  be  administered  b  five  or  six  times 
as  great  as  the  amount  of  the  debt ;  that  she  fully  ex- 
pected that  the  suit  of  Wastell  v.  Leslie  would  have  been 
terminated  before  the  time  appointed  by  the  Master  for 
payment  of  the  money,  but  that  the  suit  had  in  some 
degree  been  delayed  by  the  Plaintiff  insisting  that  he 
ought  to  be  made  a  party  thereto  in  respect  of  the 
charge  sought  to  be  enforced  by  him  in  the  present 
suit ;  that  the  accounts  in  fVastell  v.  Leslie  have  been 
taken,  and  the  report  made;  that  one  exception  has 
been  taken,  and  the  cause  set  down  upon  the  exception 
and  on  further  directions. 


On  behalf  of  the  Plaintiff,  JFbrd,  it  was  represented 
that  the  debt  in  respect  of  which  he  recovered  the  judg- 
ment consisted  of  costs  in  the  cause  of  Wastell  v.  Leslie, 
of  costs  in  the  action,  and  other  costs,  but  the  Plaintiff 
does  not  in  his  affidavit  define  what  those  other  costs 
are.  He  then  controverts  the  affidavit  of  the  Defendant 
as  to  the  value  of  the  property.  But,  attending  to  the 
opportunity  which  Mr.  Ford  had,  in  the  two  years  and  a 
half  during  which  he  had  the  management  of  the  suit, 
of  knowing  the  value  of  the  property,  and  also  of  the 
nature  of  the  suit,  I  am  satisfied  that  I  may  safely  con- 
clude that  the  value  of  the  property  is  three  or  four 
times  the  amount  of  his  debt ;  and  that  the  Plaintiff 
cannot  successfully  impugn  the  proposition  relied  on  by 
Ellen  Miles  Wastell,  that  she  was  justified  in  expecting 
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that  this  administration  suit  would  have  been  terminated 
before  the  time  fixed  by  the  Master  for  the  payment  of 
Ford^s  debt  The  Defendant's  case  is  left  untouched  by 
the  affidavits  filed  by  the  Plaintifi*  in  this  cause^  except 
to  the  extent  I  have  mentioned*  The  question  I  have 
to  consider  is,  whether  that  case  shews  a  sufficient 
ground  for  the  present  motion. 


In  Nanny  v.  Edwards  (a),  the  Lord  Chancellor  said 
that  the  Court  requires  some  merits  to  be  shewn  to 
enlarge  the  time,  (though  a  very  strong  case  may  not 
be  required),  but  in  that  case  no  excuse  was  given.  In 
Eyre  v.  Hanson  (Ji)  a  similar  doctrine  is  laid  down.  The 
facts  of  the  last  case  are  rather  an  authority  for  the  pre- 
sent application,  so  far  as  it  shews  the  ground  upon 
which  the  Court  will  enlarge  the  time  rather  than  allow 
a  mortgagee  by  foreclosure  to  obtain  an  estate  greatly 
exceeding  the  value  of  his  debt  Edwards  v.  Cunliffe  (c) 
is  also  an  important  authority  for  the  mortgagor  in  the 
present  case.  The  cases  cited  in  Jones  v.  Creswicke  {d) 
shew  that  the  Court  does  not  require  a  stronger  case 
tjian  the  present  to  grant  the  indulgence;  and  if  the 
case  had  turned  solely  upon  the  merits,  I  should  cer- 
tfunly  have  granted  the  relief  asked. 


Objections,  however,  have  been  taken  in  point  of  form. 
First,  (excluding  the  fact  of  the  enrolment  of  the  order 
absolute),  the  question  is  suggested,  whether  the  order 
of  the  23rd  of  March  last,  making  the  foreclosure  abso- 
lute, is  a  conclusive  answer  to  an  application  to  enlarge 
the  time,  or  whether  the  difficulty  which  that  order  pre- 
sents may  not  in  some  way  be  overcome  ?  Jones  v.  Cres- 
wicke,  and  the  cases  there  cited,  are  an  answer  upon  that 
point    It  is  dear  that  the  Court  may  and  will  enlarge 

(a)  4  Ross.  124.  (c)  1  Madd.  287. 

(b)  2  Beav.  478.  {d)  9  Sim.  304. 
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the  time  for  payment  of  the  mortgage-money  after  the 
order  for  making  the  foreclosure  absolute,  by  directing  the 
order  to  be  discharged  upon  the  condition  that  the  money 
be  paid  at  the  expiration  of  the  enlarged  time^  and  in  de- 
fault of  such  payment  that  the  order  should  stand. 


The  next  point  insisted  on  by  the  Plaintiff  was,  that 
the  enrolment  of  the  order  of  the  23rd  of  March,  1847, 
making  the  foreclosure  absolute,  prevented  the  Court 
from  interfering.  One  reason  why  I  have  gone  into 
the  case  so  fully  is^  that  it  appeared  to  me  at  the  time 
of  the  argument,  that  the  objection  could  not  be  sus- 
tained to  the  extent  contended  for.  If,  indeed,  it  were 
necessary  that  I  should  rehear  the  order  of  the  23rd  of 
March,  1847,  the  objection  must  prevful.  I  cannot 
rehear  an  order  that  is  enrolled.  The  Lord  Chancellor, 
however,  would  be  equally  without  jurisdiction  in  that 
respect,  and  the  House  of  Lords  could  only  rehear  it, — 
but  for  what  purpose? — for  the  purpose  of  deciding 
whether  the  order  was  proper  at  the  time  it  was  made, — 
a  matter  not  in  dispute.  The  House  of  Lords  could 
not  interfere  upon  an  original  application  to  enlarge  the 
time.  But  the  object  of  the  present  application  is,  not 
to  dispute  the  jyopriety  of  that  order  at  the  time  it  was 
made ; — the  ground  of  the  application,  admitting  that 
order  to  have  been  originally  right,  was  that  upon  mat- 
ter subsequent  to  the  order,  the  Court  ought  to  enlarge 
the  time  for  payment  of  the  money.  In  Coker  v,  Bea' 
vit  (a),  cited  at  the  bar,  that  was  the  ground  on  which  the 
relief  was  sought,  and  on  the  matter  subsequent  to  the 
order  the  Court  granted  the  application.  If  I  am  right 
in  saying  that,  for  the  purpose  of  granting  such  indul- 
gence in  a  proper  case,  the  order  of  the  23rd  of  March, 
1847,  if  not  enrolled,  might  have  been  discharged,  the 


(a)  1  Rep.  in  Chan.  253. 
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question  on  that  part  of  the  case  is,  whether  I  might  not, 
for  the  same  purpose,  order  the  enrolment  to  be  vacated. 
The  case  being,  on  the  merits,  a  proper  case  for  enlarg- 
ing the  time,  the  enrohnent  is  no  impediment  to  an 
order  being  made  for  that  purpose  by  a  court  of  com- 
petent jurisdiction.  For  this,  two  of  the  cases  cited  in 
the  note  to  Jones  v.  Creswicke  (a),  are  authorities,  and 
80  also  is  the  case  of  Coker  y.  Beavit 
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The  remaining  question  is,  whether,  as  Vice-Chan- 
oellor,  I  have  power  to  order  the  enrolment  to  be 
vacated.  I  thought  at  one  time  I  might  have  got  over 
die  difficulty  by  founding  my  order  on  the  matter  subse- 
quent, and  making  it,  notwithstanding  the  order  of  the 
23rd  of  March,  1847  ;  as  upon  a  bill  of  review  I  might 
supersede  the  original  decree,  though  signed  and  en- 
rolled.  It  appears  to  me,  upon  further  consideration, 
that  the  proper  order  to  be  made,  in  order  to  give  the 
indulgence  which  she  seeks,  must  be  an  order  to  vacate 
the  enrolment  and  discharge  the  order  of  the  23rd  of 
March,  1847,  on  condition  that  the  money  be  paid  on 
the  further  day  appointed,  and  if  the  money  be  not  then 
paid,  that  the  order  as  enrolled  shall  stand.  This,  at 
least,  is  the  form  of  previous  orders,  and  I  will  not  in- 
troduce a  new  form  of  order  upon  my  individual  opinion. 
I  find,  however,  that  no  applications  to  vacate  an  enrol- 
ment have  been  made  except  before  the  Lord  Chancellor, 
and  I  therefore  very  reluctantly  refuse,  on  that  ground, 
to  make  the  order.  I  entertain  no  doubt  as  to  the  merits 
of  the  case,  but  for  the  reason  I  have  stated,  I  think  the 
application  should  be  made  to  the  Lord  Chancellor. 


The  motion  was  then  made  before  the  Lord  Chan- 
cellor, who  (4th  May,  1848)  enlarged  the  time  for  fore- 


(a)  9  Sim.  817,  n. 
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closure  until  the  second  seal  of  the  then  ensuing 
Michaelmas  Term.  His  Lordship  said  that  the  enrol- 
ment of  the  order  absolute  did  not  prevent  the  time 
from  being  enlarged,  where,  on  the  merits  of  the  case, 
the  Defendant  was  entitled  to  that  enlargement. 


BIRD  V.  HEATH. 

1  HE  decree  for  redemption  in  this  case  had  omitted 
the  usual  direction  to  the  Defendant  to  pay  what  should 
be  found  due,  ^'  within  six  months  after  the  said  Master 
shall  have  made  his  report  (a)." 

The  Plaintiff  died  after  the  decree  was  made,  and  his 


the  representative  of  the  mortgagor  might  be  compelled 


1848. 

2^h  April 
Qth  May. 

The  accidental 
omission  of  an 
usual  term  or 
direction  in  a 
decree  or  order 
is  an  error 
which  ma  J  be 
corrected  b  j 
petition  under 
the  45th  Order 

of  April,  1828 ;  representative  did  not  prosecute  the  suit.    The  Defend- 
but  not  so  the         '■  ^  '^ 

omission  of  any  ant  then  filed  his  supplemental  bill  to  carry  on  the 
To^:i^'    accounts,  in  order  that,  by  proceeding  with  the  cause, 

would  onlj 
have  been  in- 
troduced under   either  to  redeem  the  estate,  or  be  foreclosed  upon  his 

the  express 

judgment  of       default.     The  original  decree  was  in  the  possession  of 

the  Court. 

The  repre- 
sentative of  a 
mortgagor,  who 
had  obtained 
a  decree  for  re- 
demption, or- 
dered, on  the 
petition  of  the 
mortgagee, 

orig[nai*decrcc    ^^  clcrk  at  the  entcriug-seat  for  the  purpose  of  having 
for  the  purpose  ^j^^  correction  made  in  the  entry  of  the  decree. 

of  correction.  •' 

The  lien  of  a  

solicitor  in  the 

cause  held  not  ,  ^ 

to  entitle  him         Mr.  Rogers^  for  the  petition. — The  omission  must  be 

to  withhold  an 

original  order 

of  Uie  Court  in  which  there  was  an  accidental  error  that  required  correction. 


the  representative,  who  had  been  also  the  solicitor  for 
the  deceased  Plaintiff;  and  the  Defendant  (the  mort- 
gagee) presented  his  petition,  praying  that  the  decree 
might  be  corrected  by  inserting  the  words  "  witlun  six 
months,"  &c.,  and  that  the  representative  might  produce 
it  to  the  registrar  of  the  court,  and  leave  the  same  with 


(a)  See  Seton  on  Decrees,  p.  145. 
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Tegarded  as  a  clerical  error^  which  the  Court  will  correct 
under  the  Order  XLV.  of  April,  1828.  The  order 
originally  delivered  out  is  the  only  one  in  which  the 
correction  can  be  made;  and  the  Plaintiff's  solicitor, 
who  is  an  oflScer  of  the  court,  will  not  be  permitted  to 
impede  justice  by  withholding  it. 


1848. 


Argument, 


Mr.  Speedy  for  the  respondent,  objected  to  the  order 
asked  by  the  petition ;  first,  because  it  did  not  distinctly 
appear  that  the  original  decree  was  in  his  hands :  he  had 
in  his  possession  a  parcel  of  papers  relating  to  the  cause, 
which  he  had  sealed  up  for  the  benefit  of  the  parties  en- 
titled to  them,  but  he  had  not  examined  it  to  see  if  the 
decree  was  amongst  them.  Secondly,  because  the  in- 
sertion of  an  entire  sentence  in  the  decree  could  not  be 
deemed  a  clerical  error,  which  properly  would  compre- 
hend only  a  correction  of  names,  dates,  or  sums ;  and, 
lastly,  because  the  representative  of  the  deceased  Plain- 
tiff, in  his  character  of  solicitor,  claimed  a  lien  on  all  the 
papers  in  the  cause,  upon  which  claim  he  had  insisted  in 
his  answer  to  the  supplemental  bill.  He  was  willing  to 
give  up  the  papers  on  the  payment  of  his  debt 


The  Vice-Chancellob  said,  that  where  the  correc- 
tion sought  to  be  made  in  an  order  required  the  inser- 
tion of  matter  which  could  not  have  been  introduced  by 
the  registrar,  as  of  course,  when  the  order  was  made, 
but  which  required  the  judgment  of  the  Court  to  be 
pronounced  upon  it,  the  case  was  not  one  which  fell 
within  the  45th  Order  of  1828  ;  but  where  the  correc- 
tion was  of  a  nature  which  would  have  been  included 
under  a  direction  for  the  "  usual  order,"  applicable  to 
the  case,  without  any  specific  expression  of  the  judg- 
ment of  the  Court,  he  considered  the  case  to  be  within 
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1848.  the  45th  Order ;  that  in  this  case  it  was  clearly  a  matter 
of  course  to  insert  the  direction  for  payment  within  six 
months,  and  the  absence  of  these  words  was  a  plain  slip 
or  omission  :  that  the  respondent  should  have  an  oppor- 
"  ^^  '  tunity  of  searching  the  papers  in  his  possession  relating 
to  the  cause,  and,  if  the  decree  were  not  among  them,  he 
might  be  heard  on  an  affidavit  of  that  fact  at  the  next 
seal:  that  if  the  document  was  in  his  possession,  it 
must  be  produced  for  correction  according  to  the  prayer 
of  the  petition :  that  the  document  would  not  be  taken 
from  the  custody  or  power  of  the  respondent,  nor  would 
any  lien  which  he  might  have  on  the  papers  in  the  cause 
be  disturbed,  but  he  could  not  be  permitted  to  avail 
himself  of  the  accidental  omission  of  a  passage  in  the 
decree,  to  deprive  the  opposite  party  of  the  benefit  of 
the  suit,  except  upon  the  terms  of  paying  his  costs. 


May  6.  No  affidavit  being  produced,  the  order  was  made. 
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WILLIAMS  V.  TEALE.  ^S&, 

6ih  July. 

1  HE  questions  in  the  cause  were,  to  what  extent  the  Devise  and  be- 

directions  contained  in  the  will  of  Joseph  Teak,  for  the  hold  and  lease- 
hold estates  to 
tnistees,  upon  trust,  after  paying  certain  annuities,  to  settle  the  same,  so  that,  as  nearly  as 
the  rules  of  law  and  equity  would  permit,  the  testator's  six  younger  children  should  receive 
the  rents  and  profits  in  equal  shares  during  their  lives,  with  benefit  of  survivorship  if  any 
of  them  should  die  without  leaving  issue,  and,  if  any  should  die  leaving  issue,  that  &e  child 
or  children  of  him  or  her  so  dying,  during  the  lives  of  his  said  other  children  and  of  the 
survivor,  should  take  the  share  of  him  or  her  so  dying  of  the  said  rents  and  profits ;  and 
thst,  upon  the  death  of  all  his  said  other  children,  as  to  the  leasehold  estates,  the  same  to 
go  and  belong  to  the  issue  of  his  said  other  children  for  their  respective  lives,  in  equal 
shares,  with  benefit  of  survivorship ;  and  as  to  the  freehold  estates,  the  issue  of  his  said 
children  to  take  the  rents,  profits,  and  proceeds  thereof  for  their  respective  lives,  in  equal 
shares,  with  benefit  of  survivorship  in  case  of  the  death  of  any  of  such  issue  without  leaving 
issue,  and  if  any  of  such  issue  of  his  said  children  should  die  leaving  issue,  the  child  and 
children  of  him  or  her  so  dying,  during  the  lives  of  such  issue  of  his  said  children  and  of  the 
survivor  of  them,  should  take  the  share  of  him  or  her  so  dying;  and  after  the  death  of  all 
the  issue  of  his  said  children,  then,  as  to  the  said  leasehold  estates,  the  same  to  go  and 
belong  to  the  child  and  children  of  such  issue  absolutely  as  tenants  in  common ;  and  as  to 
&e  said  freehold  estates,  in  case  the  issue  of  his  said  children,  or  any  of  them,  should  leave 
issue  living  at  the  decease  of  the  last  survivor  of  the  said  issue,  then  that  the  same  should 
be  to  the  use  of  the  child  and  children  of  the  bodies  of  the  issue  of  his  said  children,  and  of 
the  heirs  of  the  body  and  respective  bodies  of  such  child  and  children,  and,  if  more  than 
one,  equally  to  be  divided  amongst  them  as  tenants  in  common ;  and  if  there  should  be  a 
failure  of  issue  of  the  body  or  bodies  of  any  such  child  or  children,  then,  as  to  the  original 
and  accrued  shares  of  such  child  or  children  whose  children  should  so  fail,  to  the  use  of  the 
remaining  and  other  and  others  of  the  said  children,  and  the  heirs  of  the  body  or  bodies  of 
such  remaining  and  other  children,  and,  if  more  than  one,  equally  as  tenants  in  common ; 
and  in  default  of  such  issue  of  the  issue  of  his  said  children,  to  the  use  of  the  right  heirs  of 
the  testator.  The  six  younger  children  of  the  testator  survived  him.  Some  of  them  had 
children  at  the  time  of  his  death,  and  some  had  children  bom  after  his  death. 

Held,  that  the  six  younger  children  of  the  testator  took  life  interests  in  both  the  freehold 
and  leasehold  estates,  with  remainder,  as  to  the  freeholds,  to  the  children  of  such  younger 
children  as  tenants  in  common  in  tail,  with  cross  remainders  between  and  among  them,  and 
the  ultimate  remainder  to  the  testator's  right  heirs ;  and,  9emble,  that  the  same  children  of 
such  younger  children  (after  the  decease  of  the  last  survivor  of  their  respective  parents, 
the  tenants  for  life)  take  absolute  interests  in  the  leaseholds. 

That,  in  considering  the  validity  of  the  limitations,  the  state  of  the  family  at  the  death  of 
the  testator  (and  not  at  the  date  of  his  will)  is  to  be  regarded ;  and,  therefore,  if  a  gift  be 
to  such  of  the  children  of  a  particular  parent  as  shall  attain  a  greater  age  than  twenty-one 
years,  and  the  parent  die  in  the  lifetime  of  the  testator,  and  the  class  be  ascertained  at  the 
testator's  death,  the  gift  is  valid. 

That  the  limitation  to  the  unborn  children  of  the  testator's  children  for  their  lives  was 
not  void  for  remoteness  only,  because  it  was  a  gift  to  persons  who  might  be  unborn  at  the 
death  of  the  testator. 

That  where,  upon  the  decease  of  the  testator's  **  children,"  the  estate  was  given  to  the 
'*  issue  "  of  such  children,  and  where  it  was  given  over  in  case  the  testator's  *'  children  " 
should  die  "  without  leaving  issue,"  and  in  like  uses  of  the  word  issue,  the  word  *'  issue  " 
must  be  read  '*  child  or  children,"  although,  in  other  parts  of  the  will,  it  might  be  necessary 
to  read  the  word  **  issue  "  in  a  different  sense. 


240 


CASES  IN  CHANCERY. 


1847. 


Statement, 


settlement  of  his  real  and  personal  estate^  were  incon- 
sistent with  the  rule  as  to  perpetuities,  and  therefore 
void,  and  what  eifect  should  be  given  to  such  of  the 
same  directions  as  were  not  void. 

The  will  was  dated  the  15  th  of  July,  1831.  The 
testator  thereby  devised  his  freehold  estates  to  trustees 
and  their  heirs  upon  trust  that  they,  and  the  survivor 
of  them,  and  the  heirs  of  the  survivor,  and  their  or  his 
assigns,  should  immediately,  or  as  soon  as  might  be, 
after  his  decease,  convey,  settle,  and  assure  (with  and 
by  the  advice  of  counsel)  his  said  freehold  estates  so  and 
in  such  manner  (or  as  nearly  thereto  as  the  then  exist- 
ing laws  would  permit),  that  his  wife  Maria  might, 
during  her  life  or  widowhood,  be  paid  out  of  the  rents 
as  well  of  his  freehold  estates  as  of  his  copyhold  and 
leasehold  estates  after  mentioned,  an  annuity  of  200L 
a  year,  with  powers  of  distress  for  securing  the  same,  and 
also  (subject  to  the  same  annuity  of  200/1),  so  that  his 
son  Joseph  should,  during  his  life,  have  an  annuity  of 
£78  a  year,  payable  out  of  the  same  estates,  and  that 
upon  the  death  of  his  son  Joseph  there  should  be  paid 
an  annuity  of  £78  equally  between  the  children  of  his 
son  Joseph  living  at  the  time  of  his  decease  during  their 
lives,  and,  subject  to  the  before-mentioned  annuities,  that 
his  several  other  children  (except  his  son  Joseph)  should 
receive  the  rents  and  profits  of  his  freehold  estates  in 
equal  shares  and  proportions  during  their  respective 
lives,  with  benefit  of  survivorship  in  case  of  the  decease 
of  any  or  either  of  his  said  other  children,  (his  son 
Joseph  being  excepted  as  aforesaid),  without  leaving  law- 
ful issue :  and  that  in  case  of  the  decease  of  any  or  either 
of  his  said  other  children  leaving  lawful  issue,  the  cliild 
or  children  of  him  or  her  so  dying  during,  the  lives  of 
his  said  other  children  and  the  survivor  of  them,  should 
and  might  have,  receive,  and  take  the  share  and  pro- 
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portion  of  him  or  her  so  dying  of  the  said  yearly  rents, 
profits,  and  produce,  and  such  accumulation  thereof  as 
might  at  the  time  of  the  decease  of  him  or  her  have  ac- 
crued by  survivorship  or  otherwise;  and  that  upon  the 
decease  of  all  his  said  other  children,  the  lawful  issue  of 
such  his  last-mentioned  children  should  and  might  re- 
ceive and  take  the  yearly  rents,  profits,  and  proceeds  of 
his  said  freehold  estates,  in  equal  shares  and  propor- 
tions, for  and  during  the  term  of  their  respective  natural 
lives,  with  benefit  of  survivorship  in  case  of  the  decease 
of  any  or  either  of  such  issue,  without  leaving  lawful 
issue ;  and  that  in  case  of  the  decease  of  any  or  either  of 
such  issue  of  his  said  last-mentioned  children,  leaving 
lawful  issue,  the  child  and  children  of  him  or  her  so 
dying  during  the  lives  of  such  issue  of  his  said  children, 
and  the  life  of  the  survivor  of  them,  should  and  might 
have,  receive,  and  take  the  share  and  proportion  of  him 
or  her  so  dying  of  the  said  yearly  rents,  profits,  and  pro- 
ceeds, and  such  accumulations  thereof  as  might  at  the 
time  of  the  decease  of  him  or  her  have  accrued  by  sur- 
vivorship or  otherwise,  and  so  and  in  such  manner,  and 
to  this  further  end  and  intent,  that  afler  the  decease  of 
aU  the  lawful  issue  of  his  said  last-mentioned  children, 
in  case  the  issue  of  his  said  last-mentioned  children,  or 
any  of  them,  should  leave  lawful  issue  living  at  the  time 
of  the  decease  of  the  last  survivor  of  the  issue  of  his  said 
last-mentioned  children,  then  his  said  freehold  estates 
should  go  and  be  to  the  use  and  behoof  of  all  and  every 
the  child  and  children  of  the  respective  bodies  of  the 
issue  of  his  said  last-mentioned  children  lawfully  to  be 
b^otten,  and  of  the  heirs  of  the  body  and  respective 
bodies  of  such  child  and  children,  equally  to  be  divided 
between  or  amongst  such  children,  if  more  than  one, 
share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants ;  and  if  there  should  be  but  one  such  child, 
then  to  the  use  of  such  only  child  and  the  heirs  of  his  or 
VOL.  VI.  R  H.  w. 
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her  body ;  and  in  case  there  should  be  more  than  one 
such  child,  and  there  should  be  a  failure  of  lawful  issue 
of  the  body  or  bodies  of  any  such  child  or  children,  then 
as  to  the  original  part  and  share,  and  parte  and  shares, 
of  such  child  and  children  whose  issue  should  so  fail,  as 
w^ell  as  to  such  other  part  and  share  and  parts  and  shares 
as  by  virtue  of  the  present  clause  of  his  said  will  should 
have  become  vested  in,  or  have  accrued  unto,  him,  her,  or 
them,  or  his,  her  or  their  issue  upon  the  failure  of  issue  of 
any  other  or  others  of  the  said  last-mentioned  children, 
to  the  use  of  the  remaining  and  other  and  others  of  the 
said  last-mentioned  children,  and  the  heirs  of  the  body 
and  bodies  of  such  remaining  and  other  children,  equally 
to  be  divided  between  and  amongst  such  remaining  and 
other  children  (if  more  than  one),  share  and  share  alike, 
as  tenants  in  common,  and  not  as  joint  tenants ;  and  if 
there  should  be  but  one  such  remaining  or  other  child, 
then  to  the  use  of  that  one  child,  and  the  heirs  of  his 
or  her  body ;  and  in  default  of  such  issue  of  the  lawful 
issue  of  his  said  last-mentioned  children,  or,  being  any 
such,  they  should  die  without  issue,  then  to  the  use  of 
the  right  heirs  of  him  the  testator  for  ever.  And  the 
testator  directed  that  until  such  conveyance,  settlement, 
or  assurance  should  be  made  of  his  said  freehold  estates, 
the  same  should  be  vested  in  the  trustees  for  the  benefit 
of  such  persons,  and  in  such  manner  and  for  such  estates 
and  interests  as  he  had  thereinbefore  declared  concerning 
the  same,  or  as  nearly  tliereto  as  the  rules  of  law  or  of 
equity  for  the  time  being  would  allow ;  but  subject  to 
the  proviso  thereinafter  contained  prohibiting  the  aliena- 
tion thereof.  The  testator  then  bequeathed  to  the  same 
trustees  all  his  leasehold  estates,  upon  trust  that  they  and 
the  survivor  of  them,  and  the  executors  and  administra- 
tors of  the  survivor,  should,  upon  or  as  soon  as  might  be 
after  his  decease,  assign,  settle,  and  assure  the  said  lease- 
hold estates  so  and  in  such  manner  (or  ad  near  thereto 
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as  the  rules  of  law  and  equity  would  permit), — subject  to 
the  said  annuities  to  his  wife,  and  his  son,  Joseph  Teale, 
and  his  children, — that  his  other  children  (excepting  his 
son  Joseph  Teale)  should  and  might  receive  and  take  the 
rents,  issues,  and  profits  of  his  said  leasehold  estates, 
during  their  respective  lives,  in  equal  shares  and  propor- 
tions, as  tenants  in  common  (subject  to  the  payment  of 
the  rents  and  performance  of  the  covenants  in  the  seve- 
ral respective  leases  contained),  with  benefit  of  survi- 
vorships during  the  natural  lives  of  the  survivor  and  sur- 
vivors of  his  said  other  children  in  case  of  the  decease  of 
any  of  his  said  other  children  without  leaving  lawful 
issue ;  and  in  case  of  the  decease  of  any  or  either  of  his 
said  last-mentioned  children  leaving  lawful  issue,  then 
that  such  issue  should  and  might  receive  and  take,  during 
the  natural  lives  of  the  survivors  and  survivor  of  his  said 
last-mentioned  children,  the  same  share  and  proportion 
of  such  rents,  profits,  and  produce  of  his  said  leasehold 
estates  (subject  as  aforesaid),  as  the  parent  of  such  issue 
would  have  taken  if  living ;  and  upon  the  decease  of  all 
his  said  last-mentioned  children,  then  that  his  said  lease- 
hold estates  (subject  as  aforesaid)  should  and  might  go 
and  belong  unto,  and  equally  be  divided  amongst,  the 
lawful  issue  of  his  said  last-mentioned  children  during 
their  natural  lives,  with  benefit  of  survivorship  between 
them ;  and  upon  the  decease  of  all  the  lawful  issue  of 
such  his  said  last-mentioned  children,  then  that  his  said 
leasehold  estates  should  go  and  belong  absolutely  unto, 
and  equally  be  divided  between  and  amongst,  the  child 
and  children  of  such  issue  lawfully  to  be  begotten,  as 
tenants  in  common,  and  not  as  joint  tenants.  And  the 
testator  declared,  that,  until  the  assignment  thereby  di- 
rected should  be  made,  the  said  leasehold  estates  should 
be  held  upon  the  trusts  thereinbefore  expressed,  or  as 
nearly  thereto  as  the  rules  of  law  or  equity  would 

permit* 
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The  testator  died  in  September,  183 1,  leaving  his 
eldest  son,  Joseph,  his  heir-at-law,  and  six  younger 
children,  William  Henry,  Frederick,  Martha,  Maria, 
Elizabeth  Juliette,  and  Esther,  surviving.  William  Henry 
had  one  child  at  the  death  of  the  testator,  and  seven 
other  children  after  the  death  of  the  testator.  Frederick 
had  no  children  at  the  death  of  the  testator,  but  had  four 
children  bom  afterwards.  Martha  was  married,  but 
had  no  issue.  Maria  was  a  widow,  without  children. 
Elizabeth  Juliette  had  married  M.  Williams,  and  had 
three  children  born  before  the  testator's  death,  and 
three  afterwards.  Ester  had  four  children  bom  after  the 
testator's  death.  The  will  was  proved  by  William 
Henry,  the  son,  Humphris,  Buyler,  and  the  widow,  the 
executors  and  executrix  and  trustees  named  therein. 
The  bill  was  filed  in  1841,  by  five  of  the  children  of 
Elizabeth  Juliette,  against  such  other  grandchildren  of 
the  testator  as  were  then  living — Frederick  and  Maria, 
the  surviving  children  of  the  testator, — ^the  personal  re- 
presentatives of  the  deceased  children,  and  the  executors 
and  trustees,  praying  that  the  trusts  of  the  will  might 
be  executed,  and  the  rights  of  the  Plaintiffs  and  all  other 
parties  ascertained  and  declared ;  an  account  of  the  per- 
sonal estate,  and  the  rents  and  profits  of  the  real  and 
leasehold  estates  received  by  the  executors;  that  the 
shares  of  the  Plaintiffs  might  be  secured,  and  mainte- 
nance allowed  to  them  thereout ;  and  that  the  father  of 
the  Plaintiffs,  or  some  proper  person,  might  be  appointed 
their  guardian.  The  Master,  by  his  report  in  August, 
1846,  found  the  state  of  the  family  and  the  relationship 
of  the  parties. 


Mr.  Romilly  and  Mr.  Cole,  for  the  Plaintiflfe : — 
The  children  of  the  testator  (except  the  eldest)  are 
entitled  to  life  interests  in  the  freehold  and  leasehold 
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property  of  the  testator,  and  the  Plaintiffs,  as  the  chil- 
dren of  Etizabeih  Juliette^  are  entitled  to  their  mother's 
share  of  the  rents  and  profits  until  the  death  of  the  last 
survivor  of  the  testator's  children.  In  the  settlement  to 
be  executed,  the  freehold  estate  ought  (after  the  life 
estates)  to  be  limited  to  all  the  grandchildren  of  the  tes- 
tator (excluding  the  children  of  the  eldest  son)  in  tail, 
with  cross  remainders ;  and  the  leasehold  estate  to  be 
limited  to  the  same  grandchildren  absolutely,  as  tenants 
in  common. 


1847. 


AfguM^nt* 


As  to  the  real  estate,  the  case  comes  expressly  within 
the  decision  in  Humberston  v.  Humberston  (a).  From 
the  time  of  that  decision  down  to  the  case  of  Vander' 
planh  V.  King  (b)  it  had  been  uniformly  held,  that,  where 
there  is  a  limitation  to  an  unborn  person  for  life,  with 
remainder  to  his  children  or  issue,  the  remainder  is  void, 
and  such  intended  tenant  for  life  will  take  an  estate  tail. 
It  is  true  that  in  Cok  v.  Sewell  {c)  Sir  Edward  Sugden 
appears  to  have  suggested  that  the  rule  against  perpetui- 
ties cannot  apply  to  the  case  of  remainders,  and  that  no 
remainder  can  be  too  remote.  But  upon  what  founda- 
tion, except  that  such  remainders  were  in  certain  cases 
void,  has  the  doctrine  of  cy  pres  proceeded?  After- 
wards, in  the  same  case  (rf),  Sir  E.  Sugden  says, — *'  the 
effect  of  the  modem  rule  against  perpetuities  has  been 
to  render  the  old  doctrine  obsolete,  although  it  has  ren- 
dered void  successive  estates  to  successive  unborn  classes 
of  issue."  In  Seaward  v.  WiUock  (e)  Lord  Ellenborough 
said, — "  the  law  will  not  allow  of  successive  limitations 
of  estates  for  life  to  persons  unborn."  The  same  doc- 
trine is  also  to  be  found  in  Chapman  dem.  Oliver  v. 


(a)  1  P.  Wms.  332,  &c. 

(b)  3  Hare,  1. 

(e)  4  Dr.  &  War.  1  ;  now  on 


appeal  before  the  House  of  I/ords. 
{d)  Id.  32. 
{e)  5  East,  198. 
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Brown  (a),  NichoU  v.  Nicholl  (6).  The  suggestion  of 
Sir  E.  Sugden  may  properly  apply  to  all  the  aevend 
classes  of  contingent  remainders  described  by  Mr.  Feamt^ 
except  the  fourth  (c).  But  it  is  doubtful  whether  it 
can  properly  be  held  to  apply  to  the  fourth  class,  viz. 
where  the  remainder  is  limited  to  a  person  not  in  esse  - 
when  the  remainder  is  created,  where  the  contingency 

relates  to  the  object  of  the  gift.     It  has  never  yet  been 

decided  that  any  person  is  a  competent  object  of  gif^^ 
who  shall  not  necessarily  be  in  esse  within  the  period? 
specified  by  the  rule  against  perpetuities,  viz.  a  life  ox- 
lives  in  being  and  twenty-one  years,  and  the  period  o/* 
gestation.     In  the  case  of  executory  devises  and  spring- 
ing uses,  the  limitations  must  be  so  firamed  that  thef 
wiU  necessarily  take  effect  within  such  period :  Cadelly, 
Palmer  {d).     By  analogy  of  reasoning  it  might  well  be 
held  that  a  limitation  by  way  of  remainder  to  an  unborn 
person  cannot  take  effect  or  be  good,  unless  the  object 
of  gift  must  necessarily  come  into  being  within  the  same 
prescribed  period. 


With  respect  to  the  leasehold  estate,  there  is  a  con- 
joint executory  disposition  of  real  and  personal  es- 
tate, which  brings  the  case  within  Moffff  v.  Mogg{e\ 
Franks  v.  Price  {f).  In  Routledffe  v.  Darril{g)  it  is 
said  that  the  doctrine  of  cy  pris  does  not  apply  to  per- 
sonalty, but  that  was  a  case  under  a  power  of  appoint- 
ment, and  not  under  an  executory  trust  The  direc- 
tion that  the  settlement  should  be  made  as  near  to  the 
limitations  of  the  will  as  the  rules  of  law  will  permit, 
is,  in  fact,  a  direction  that  the  intention  of  the  testator 


(a)  3  Burr.  162G. 
(6)  2  W.  Bl.  1169. 
(c)  See      Feame,    Con  ting. 
Rem.  p.  8. 


(d)  7  BUgh,  N.  S.  202. 

(e)  1  Mer.  654. 
(/)  3  Beav.  182. 
(ff)  2  Vee.  jun,  357. 
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shall  be  executed  cy  pres.  The  word  "issue"  must  be 
read  "children:"  Sibley  v.  Perry  {ai).  In  Mortimer  v. 
West  (b)  the  trusts  were  not  executory  as  in  Humberston 
V.  Humberston,  and  the  Court  was  therefore  bound  to 
construe  the  will  as  it  stood ;  moreover,  in  that  case  the 
Court  considered  that,  besides  the  intention  to  give  life 
estates,  there  was  an  intention  that  the  estates  should 
not  go  over  until  there  was  a  general  failure  of  issue. 
There  is  no  reason  in  this  case  for  enlar^ng  the  life 
estate  of  the  children  of  the  testator,  or  for  invalidating 
the  gift  to  the  grandchildren :  Porter  v.  Fox  (c),  Bankes 
V.  The  Baroness  Le  Despencer  (rf),  Tollemache  v.  Earl  of 
Canentry  (e),  I  Jarman  on  Wills,  pp.  229,  n.  («),  233 
and  234;  2  Id.  723;  and  Fearne,  Conting.  Rem.  502; 
Id  205,  Butler's  note. 
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Mr.  Rolt,  Mr.  Rogers,  and  Mr.  Glusse,  for  other 
grandchildren  of  the  testator,  in  the  same  interest  with 
the  Plaintiffs. 

Mr.  Anderdon  and  Mr.  Rudatt,  for  the  surviving 
children  of  the  testator,  contended  that  the  children  of 
the  testator  took  estates  tail  in  the  freehold  and  absolute 
interests  in  the  personalty.  They  relied  on  Hayes  v. 
Hayes  (f)  as  applicable  to  the  personal  estate.  The 
testator  intended  to  give  life  estates  to  all  his  lineal  de- 
scendants, a  purpose  which  the  law  does  not  allow  to 
be  effected:  Doe  dem.  Everett  v.  Cooke {g).  Cotton  v. 
Heath  {h),  Oakes  v.  Chalfont  (i),  Thoina^on  v.  Moses  [k), 
Cooke  V.  Bowler  (/),  Mortimer  v.  West  (tw).     The  cy  pres 


(a)  7  Ves.  633. 

(b)  2  Sim.  274. 
(e)  6  Id.  485. 
{d)  10  Id.  676. 

(e)  8  Bligh,  N.  S.  647. 
(/)4Rufi8.311. 


(g)  7  East,  269. 
(h)  PoUexf.  26. 
(t)   Id.  38. 
(k)  6  Beav.  77. 
(/)  2  Keen,  64. 
(m)  Ubi  sup. 
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doctrine  has  not  been  applied  to  personal  estate :  Bough" 
ton  V.  James  (a). 

Mr.  Wood  and  Mr.  Wray,  for  the  heir-at-law,  argued 
that  the  devise  of  the  real  estate  was  throughout  tainted 
with  remoteness ;  and  that  it  was  not  a  case  in  which 
the  cy  pres  doctrine  had  any  application.  By  giving 
estates  tail  to  the  grandchildren,  the  Court  would  defeat 
the  particular  intent,  which  was  phdnly  expressed,  ^th- 
out  ftilfilling  any  general  intent  to  justify  the  adoption 
of  the  doctrine:  Brudenell  v.  JElwes{b),  Seaward  v.  fFU- 
lock  (c).  The  Court  would  ^ve  life  estates  to  the  first 
takers,  and  declare  all  the  other  limitations  to  be  void. 

Mr.  Chandless  and  Mr.  Dumerguey  for  the  trustees. 


t7im«19. 
Judgment, 


The  Vice-Chancellor,  after  statiiig  the  terms  of  the 
devise  of  the  freehold  estate : — 

Then  follows  the  gift  of  the  leasehold  estate,  the  linu- 
tations  of  which,  so  far  as  relates  to  the  successive  l^- 
tees,  do  not  diifer  from  the  limitations  of  the  freehold 
estate ;  but  as  to  the  ultimate  disposition,  it  is  given  to 
the  ultimate  takers  absolutely,  instead  of  being  given  to 
them  in  tail.  It  is  not  necessary  to  advert  to  any  other 
clauses  in  the  will  for  the  purpose  of  stating  the  grounds 
of  my  judgment 

The  will  was  dated  on  the  15th  of  July,  1831.  I 
think  the  date  immaterial,  although  it  was  a  fact  upon 
which  part  of  the  argument  at  the  bar  was  founded. 
The  testator  died  on  the  17th  of  September,  1831.  The 
present  bill  was  filed  in  the  year  1 84 1 .  The  Plaintifi^  are 
the  youngest  children  of  Elizabeth  Juliette  Williams^  who 
was  a  daughter  of  the  testator.    The  decree  of  the  Court, 


(a)  1  Coll.  44.  {h)  7  Ves.  381. 


(c)  5  East,  196. 
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made  in  January,  1844,  merely  directed  the  Master  to 
ascertain  the  persons  who  were  interested, — the  children 
and  grandchildren  of  the  testator,  and  their  representa- 
tives.    It  did  not  direct  any  account  to  be  taken  of  the 
estate,  and  a  doubt  occurred  to  me  whether,  until  the 
accounts  were  taken,  I  could  make  any  decree.     It  ap- 
pears to  me,  however,  in  the  present  state  of  the  case, 
that  I  must  to  some  extent  make  a  declaration  now,  for 
if  the  children  of  the  testator  be  right  in  what  they  con- 
tend for,  viz.  that  they  are  tenants  in  tail  of  the  free- 
hold estate,  and  absolute  owners  of  the  leasehold,  then 
the  Plaintiffs  would  have  no  interest,  at  least  as  to  the 
matters  of  the  account.     If  that  were  so,  the  account 
may  be  waived,  and  some  of  the  proceedings  in  the 
cause,  which  would  be  otherwise  necessary,  may  be  ob- 
viated.    So  far,  therefore,  as  it  is  necessary  to  make  a 
declaration,  I  must  explain  the  view  which  I  take  of  the 
rights  of  the  parties. 

According  to  the  Master's  report,  it  appears  that  the 
testator  had  seven  children,  three  sons  and  four  daugh- 
ters, all  of  whom  survived  him. 

The  Plaintiffs,  who  are  children  of  a  deceased  daugh- 
ter, and  grandchildren  of  the  testator,  claim  their  mo- 
ther's share  of  the  estate  until  the  death  of  the  survivor 
of  the  testator's  children,  and  they  claim  also  to  be 
tenants  in  common  in  tiul  with  the  other  grandchildren 
of  the  testator.  The  children  of  the  testator,  two  of 
whom  are  still  living,  insist  that  they  are  to  be  consi- 
dered as  tenants  in  tail,  and  the  heir-at-law  claims  the 
real  estate,  on  the  ground  that  the  cy  pres  doctrine  will 
not  apply  to  deprive  him  of  it. 

Now,  upon  some  parts  of  the  case  I  am  prepared  to 
express  my  opinion  without  hesitation.  I  am  clear  that 
the  word  "issue"  must  be  read  "child  or  children,"  in 


1847. 


Judgment, 
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those  parts  of  the  will  in  which  the  property  is  given 
over  in  case  the  testator's  children  shall  die  without 
leaving  issue,  and  where  it  is  given  upon  the  decease 
of  all  the  testator's  children  (except  the  eldest)  to  the 
lawful  issue  of  such  children  of  the  testator,  and  other 
like  passages,  which  were  the  subject  of  argument  at 
the  bar;  and  this  conclusion  is  in  no  degree  affected^ 
in  my  mind,  by  the  consideration  that  it  may  be  ne- 
cessary to  read  the  word  "issue"  in  a  different  sense 
in  another  part  of  the  will,  in  which  the  property  is 
given  over  to  the  right  heirs  of  the  testator,  upon  a 
total  failure  of  the  younger  branches  of  the  testator's 
family.  The  reasoning  in  Sibley  v.  Perry  {a)  appears 
to  me  to  settle  this  point;  independently  of  which 
tliere  are  some  passages  in  the  will  upon  which  it  is 
impossible  to  construe  the  word  "  issue  "  otherwise  than 
"  children."  Thus  (for  example  only)  the  testator  in 
one  place  says,  "  And  to  this  further  end  and  intent, 
that  after  the  decease  of  all  the  lawful  issue  of  my  said 
last-mentioned  children,  in  case  the  issue  of  my  said 
last-mentioned  children,  or  any  of  them,  shall  leave 
lawful  issue  living  at  the  time  of  tlie  decease  of  the  last 
survivor  of  the  issue  of  my  said  last-mentioned  chil- 
dren," then  over. 


Upon  another  point  I  have  also  as  strong  an  opinion 
as  may  be  consistent  with  the  respect  which  is  due  to 
the  decision  of  a  very  eminent  judge,  with  which  it 
possibly  may  be  thought  to  conflict.  I  think  that,  un- 
der this  will,  notwithstanding  the  decision  in  Hayes  v. 
Hayes  {b\  the  limitation  of  the  testator's  property  to 
the  unborn  children  of  the  testator's  children  is  not  void 
for  remoteness  only  because  it  is  a  gift  to  persons  who 
might  be  unborn  at  the  death  of  the  testator. 


(a)  7  Ves.  622.        (b)  4  Russ.  311.    Per  Sir  John  Leach,  M.  R. 
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A  third  point  upon  which  my  mind  is  also  made  up  is 
this, — ^that,  in  considering  the  validity  of  the  limitations 
in  this  will,  with  reference  to  the  state  of  the  testator's 
family,  the  state  of  the  family  must  be  looked  at  as  it 
existed  at  the  time  of  the  death  of  the  testator^  and  not 
as  it  existed  at  the  date  of  the  will  If  a  testator  should 
give  his  property  to  A.  for  life,  with  remainder  to  such 
of  A-'s  children  as  should  attain  twenty-five  years  of 
age,  and  the  testator  should  die,  living  A.,  there  is  no 
doubt  but  that  the  limitations  over  to  the  children  of 
A  would  be  void:  Leake  v.  Robinson  (a);  but,  if  in 
that  case  A.  had  died  living  the  testator,  and  at  the 
death  of  the  testator  all  the  children  of  A.  had  attained 
twenty-five,  the  class  would  be  then  ascertained,  and  I 
cannot  think  it  possible  that  any  court  of  justice  would 
exclude  them  from  the  benefit  of  the  bequest,  on  the 
ground  only  that  if  A.  had  survived  the  testator,  the 
legacy  would  have  been  void,  because  the  class  in  that 
state  of  things  could  not  liave  been  ascertained.  I  have 
noticed  this  point  because  I  find  that  an  intelligent 
writer  (I  allude  to  Mr.  Lewis,  in  his  book  of  Perpetu- 
ities) has  expressed  a  contrary  opinion  in  his  observa- 
tions on  the  case  of  Vanderplahk  v.  King  {b\  and  has 
upon  that  ground  doubted  the  correctness  of  my  de- 
cision in  that  case.  In  another  part  of  the  same  book, 
the  cases  upon  which  he  founds  his  opinion  are  collected 
and  commented  upon ;  but  upon  examining  those  cases, 
it  appears  to  me  that  none  of  them  (as  it  is  in  terms 
admitted)  is  inconsistent  with  the  opinion  I  have  ex- 
pressed. I  have  considered  the  point  with  much  atten- 
tion, and  I  am  dear  that  the  question  to  be  considered 
is,  how  the  family  stood  at  the  death  of  the  testator,  and 
not  how  it  stood  at  any  earlier  date  (c). 


Williams 

V. 

Tbalb. 
Judgment, 


(a)  2  Mer.  363. 


(ft)  3  Hare,  1. 


(c)  See  3  Hare,  17. 
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Treating  these  several  points  as  decided^  the  explana- 
tion of  the  case  may  be  simplified  by  excluding  from 
consideration  that  particular  disposition  in  the  will  which 
applies  to  the  intermediate  enjoyment  by  the  children 
of  any  child  of  the  testator  (except  the  survivor  of  such 
children),  which  child  should  die  leaving  children.  It 
is  under  this  gift  of  the  intermediate  interest  that  the 
Plaintiffs  now  claim ;  but  this  exclusion  obviously  will 
not  affect  the  point  I  have  now  to  consider;  for  until 
the  death  of  the  survivor  of  the  testator's  children,  there 
is  no  gift  to  his  grandchildren,  except  by  way  of  sub- 
stitution for  the  parent  of  any  child  (except  the  eldest) 
dying,  whilst  any  other  child  of  the  testator  survives. 
It  wiU  also  simplify  my  explanation  if  I  consider  the 
case  in  the  first  instance  with  reference  to  the  real 
estate  only. 


The  case,  then,  will  be  reduced,  as  it  appears  to  me,  to 
a  simple  point.  The  case  will  be  the  same  as  if  (subject 
to  the  two  annuities  of  200^  and  78/.)  the  testator  had 
given  his  real  estate  to  his  trustees  to  be  by  them  con- 
veyed and  assured,  so  as  to  give  the  same  to  the  testa- 
tor's children  (except  the  eldest  child)  equally  between 
them  during  their  lives,  with  survivorship  between 
them,  and  after  the  decease  of  the  survivor  of  the  chil- 
dren, then  to  the  grandchildren  (except  the  children  of 
the  eldest  son)  bom  and  to  be  bom  (in  like  manner), 
equally  between  them  during  their  lives,  with  survivor- 
ship between  them ;  and  after  the  death  of  the  survivor 
of  the  grandchildren,  then  to  the  testator's  great  grand- 
children (except  the  great  grandchildren  by  Joseph) 
bom  and  to  be  bom  (in  like  manner),  equally  between 
them,  not  however  for  their  lives,  but  as  tenants  in. 
common  in  tail,  with  cross-remainders  in  tail  between 
them,  with  a  limitation  over  to  the  right  heirs  of  the 
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testator,  in  default  of  issue  of  all  the  children  of  the 
testator  (excepting  the  eldest  son).  That  is,  I  think, 
the  whole  of  the  case;  and  upon  such  limitations  I  have 
no  difficulty  in  saying,  I  adhere  to  the  conclusion  I 
came  to  in  Vanderplank  v.  King,  to  which,  and  to  the 
cases  there  cited  (I  mean  Humherston  y.  HumbersUm^ 
and  the  cases  of  that  class),  I  refer  to  avoid  repetition ;  and 
hold  that  the  children  of  the  testator  (except  the  eldest 
son)  took  estates  for  their  lives  only ;  and  that  is  all 
which  I  must  now  decide.  It  is  not  necessary  to  the 
decree,  though  as  part  of  my  present  judgment  I  may 
add,  that,  in  my  view  of  the  case,  the  grandchildren 
(except  the  child  of  the  eldest  son)  took  estates  tail 
general  by  purchase,  as  tenants  in  conunon  in  tail,  with 
cross  remainders  between  them  in  tail,  with  an  ultimate 
limitation  to  the  right  heirs  of  the  testator,  failing  the 
estates  tail  so  limited.  All  that  it  is  necessary  now 
to  declare  is,  first,  that  the  children  took  life  estates 
only ;  and,  secondly,  the  interest  of  the  PlaintifiPs  in  their 
mother's  share  of  the  rents  and  profits  until  the  death 
of  the  last  survivor  of  the  testator's  children  (except 
the  eldest),  and  then  direct  the  accounts,  with  liberty 
for  the  parties  to  apply  at  the  death  of  such  survivor  of 
the  testator's  children. 


1847. 


Judgment, 


With  regard  to  the  personal  estate,  the  effect  of  the 
will  as  to  the  rents  and  profits  of  that  part  of  the  pro- 
perty will  be  the  same  until  the  death  of  the  last  sur- 
vivor of  the  younger  children  of  the  testator.  The 
accounts  of  the  estate  will  be  taken  with  these  decla- 
rations, and  it  does  not  appear  to  me  necessary  at  pre- 
sent to  go  farther  into  the  case. 
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Williams 

V. 

Teale. 


Minutes. 
SrdJuly. 

Where  it  is  re- 
ferred to  the 
Master  to  ap- 
prove of  a  set- 
tlement in  pur- 
suance of  an 
executory  trust, 
the  Court  does 
not  usually  in- 
sert in  the  order 
declarations  as 
to  the  interests 
which  the  par- 
ties are  there- 
after to  take, 
but  merely 
directs  the 
Master  to  ap- 
prove of  a  set- 
tlement in  con- 
formity with 
the  will,  arti- 
cles, or  other 
direction  upon 
which  it  is  to 
be  founded. 


The  case  was  spoken  to  on  the  minutes  of  the  decree^ 
in  which,  afler  declaring  the  will  established,  directing 
the  accounts  to  be  taken,  and  declaring  that  (subject  to 
the  annuities)  the  testator  s  six  younger  children  were 
entitled  to  the  rents  and  profits  of  the  freehold  and  lease- 
hold estates  for  their  respective  lives,  and  the  life  of  the 
survivor  of  them,  with  the  benefit  of  survivorship  upon 
the  death  of  any  of  them  without  leaving  children,  and 
that  the  Plaintiff  and  the  other  child  of  the  deceased 
daughter  were  jointly  entitled,  until  the  death  of  the 
last  survivor  of  the  same  six  younger  children,  to  their 
mother's  share  of  the  same  rents  and  profits,  the  Court 
was  asked  to  insert  the  following  declarations : — 

Declare,  that  in  the  settlement  to  be  executed  in  parsiiance  of 
the  said  will,  the  said  freehold  estates  ought,  after  the  decease  of 
the  last  survivor  of  the  testator's  said  six  younger  children,  to  be 
limited  to  or  in  trust  for  the  several  grandchildren  of  the  said 
testator,  born  or  to  be  bom  of  the  testator's  said  six  younger  chil- 
dren, who  are  by  the  said  will  directed  to  take  for  the  term  of  their 
respective  natural  lives,  and  to  the  heirs  of  the  respective  bodies 
of  such  grandchildren  in  strict  settlement,  with  cross  remainders 
between  them,  according  to  the  course  of  law ;  such  limitations 
to  the  said  grandchildren  and  the  heirs  of  their  respective  bodies, 
to  be  to  them  as  tenants  in  common  per  capita,  and  not  per  stirpes ; 
and  witli  an  ultimate  limitation,  in  default  of  such  issue,  to  the 
testator's  own  right  heirs.  And  declare,  that  in  the  settlement 
to  be  executed  as  aforesaid,  the  said  leasehold  estates  ought,  after 
the  decease  of  the  last  survivor  of  the  testator's  said  six  younger 
children,  to  be  limited  absolutely,  for  the  remainder  of  the  testa- 
tor's estate  and  interest  therein,  in  trust  for  the  same  aforesaid 
several  grandchildren  of  the  testator,  born  and  to  be  bom  of  the 
testator's  said  six  younger  children,  such  grandchildren  to  take 
per  capitd.  as  tenants  in  common. 


5th  July. 
Judgment, 


Vice-Chancellor  : — 

I  have  referred  to  the  order  in  Humherston  v.  Humber- 
ston  (a),  Bankes  v.  The  Baroness  Le  Despencer  (b),  and 


(a)  Ubi  supra. 


{b)  See  11  Sim.  508. 
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ITrevar  v.  Trevor  (a).  With  regard  to  Humberston  v. 
JSumberstony  it  appears  the  Lord  Chancellor  went  fully 
into  the  law  of  the  case,  and  in  giving  his  judgment  he  said, 
that  all  persons  living  at  the  death  of  the  testator  in  that 
case  were  to  take  life  estates  only,  and  those  that  were  born 
afterwards  were  to  take  estates  tail.  He  fully  expltuned 
Ills  views  upon  the  subject;  but  when  he  came  to  make 
an  order,  the  order  was,  "  that  the  Master  should  see  a 
settlement  made  of  the  said  trust  estate,  pursuant  to  the 
said  will  and  limitations,  to  the  several  persons  named  to 
be  tenants  for  life  under  the  said  will,  and  to  the  heirs 
male  of  their  bodies  in  strict  settlement,  according  to  the 
course  of  law ;  and  if  any  of  the  parties  who  are  made 
tenants  for  life  have  any  issue  male  then  living,  their 
names  are  to  be  inserted  in  the  said  deed  of  settlement." 
The  order  went  no  further.  In  Banhes  v.  The  Baroness 
Le  Despencer,  the  question  was,  whether  the  whole  direc- 
tion was  not  void,  or  whether  the  Court  would  execute 
it:  that  was  the  point  argued.  The  Vice- Chancellor 
did  not  give  a  short  answer,  simply  saying  that  he  would 
carry  it  into  effect ;  but  he  stated  his  view  of  the  case, 
with  his  reasons  very  fully,  and  having  given  that  ex- 
planation to  the  parties,  he  directed  "  that  the  Master 
was  to  approve  of  a  proper  settlement  to  be  made  of  the 
estates  comprised  in  a  certain  deed,  upon  the  uses  and 
trusts,  and  according  to  the  directions  expressed  con- 
cerning the  same  in  and  by  the  said  deed,  and  to  state 
the  same  to  the  Court."  In  Trevor  v.  Trevor,  after 
explaining  the  view  of  the  Court,  the  reference  was 
**  for  the  Master  to  approve  of  a  proper  settlement  in 
pursuance  of  the  will  and  codicils,"  &c. 


Judgment. 


It  appears  by  these  cases,  that,  although  it  has  been 
usual  for  the  Court  to  explain  its  view  of  the  case  before 


(a)  See  13  Sim.  113. 
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it,  to  justify  the  judgment,  the  Court  does  not  do  more 
than  refer  the  preparation  of  the  instrument  to  the 
Master.  That  is,  in  strictness,  the  proper  way  of  deal- 
ing with  the  case,  for  it  is  evident  that  I  cannot  make  a 
perfect  declaration.  The  Master  knowing  the  view  of 
the  Court,  wiU,  to  a  certain  extent,  carry  it  out,  and 
the  settlement  being  so  far  prepared  by  the  Master,  the 
parties  are  enabled  to  come  again  before  the  Court  and 
perfect  the  settlement,  without  the  embarrassment  which 
might  possibly  arise  from  prospective  declarations. 


I  have  no  objection  in  this  case  to  a  declaration 
that  the  children  of  the  testator  took  life  estates  in 
conformity  with  my  decision,  and  then  refer  it  to  the 
Master  to  approve  of  a  settlement,  in  which  he  will  of 
course  have  regard  to  that  declaration  (a). 

(a)  See  Blakesley  v.  WhteU  should  be  inserted  in  a  pur- 
dony  1  Hare,  183,  where  it  was  chase-deed  to  be  settled  by  the 
ordered  that  a  particular  clause     Master. 


1846. 


HAMMON  V.  SEDGWICK. 


A.  accepted  a  X  HE  Plaintiff  accepted  a  bill  of  exchange  for  15021, 
for  150/.  drawn  drawn  by  Edward  Sedffunck,  dated  the  16th  of  Septem- 

McS^m'^ation  ^^>  ^®^^'  ^^  "^^®  payable  three  months  after  date- 
of  B.    JJ.  in-     JE.  Sedgwick  requested  the  Defendant,  John  Sedgwichy 

doned  the  bill,       ,  ,  ,       ,  , 

and  then,  in       his  brother,  to  indorse  the  bill,  in  order  that  he  might 

order  to  facili- 
tate its  being 

discounted,  procured  C  to  indorse  it.  B,  subsequently,  and  before  it  became  due,  deli- 
vered the  bill  to  a  person  who  advanced  him  100/.  upon  it.  When  the  bill  became  doe 
the  holder  demanded  payment  of  the  100/.  ft'om  C,  and  C.  some  weeks  afterwards  took 
np  the  bill  by  giving  the  holder  a  new  bill  of  exchange  for  160/.,  and  the  holder  then  paid 
him  a  further  sum  of  50/.,  in  addition  to  the  100/.  he  had  formerly  paid  to  jB.  C,  brought 
his  action  against  A,  upon  the  bill,  and  B,  filed  his  bill  to  restrain  the  action,  and  have  the 
bill  deliverMl  up.  The  common  injunction  was  obtained,  but  was  dissolved  on  the  merits, 
and  C.  recovered  judgment  in  the  action.  At  the  hearing  the  bill  was  dismissed  for  want 
of  equity,  with  costs. 
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the  better  procure  it  to  be  discounted^  and  the  Defendant 
accordingly  added  his  name^  as  the  second  indorser^  E. 
Sedgtoick  being  the  first.  Afler  such  indorsement,  and 
before  the  bill  had  become  due,  it  was  handed  over  to 
^^99*  who  advanced  E.  Sedgwick  100/.  upon  it.  The 
bill  not  being  paid  when  it  became  due,  Fogg  applied  to 
E.  Sedgwicky  as  the  drawer  and  first  indorser,  and  to  the 
Defendant,  as  the  second  indorser,  to  take  it  up ;  and  on 
the  11th  of  January,  1844,  the  Defendant  gave  Fogg 
another  bill  of  exchange,  payable  at  three  months  from 
that  date,  for  16021,  and  Fogg  delivered  up  to  the 
Defendant  the  bill  for  15021,  and  paid  him  5021,  making, 
with  the  10021  advanced  to  E.  Sedgwick,  and  10/.  dis- 
count, the  consideration  for  the  new  bill.  Fogg  after- 
wards died,  and  in  December,  1844,  the  Defendant  paid 
his  administrator  the  16021  The  Defendant  brought 
his  action  against  the  Plaintiff,  upon  the  bill,  in  June, 
1844. 


1846. 

^— % — ' 
Hammon 

V, 

Sbdowick. 
statement. 


The  suit  was  instituted  in  July,  1844,  for  an  injunc- 
tion to  restndn  the  action,  and  for  delivery  up  of  the 
bill  for  15021,  to  be  cancelled.  The  Plaintiff  alleged  that 
he  accepted  it  partly  for  the  purpose  of  paying  a  debt 
which  was  owing  by  himself  and  E,  Sedgwick  to  a  third 
party,  by  whom  it  was  intended  that  the  bill  should  be 
difloounted ;  and  as  to  the  remainder  of  the  amount  for 
the  acconmiodation  of  E.  Sedgwick;  and  upon  the 
agreement  that  E.  Sedgwick  would  provide  for  the  pay- 
ment of  the  bill  when  it  became  due :  that  the  debt 
was  not  paid,  the  party  to  whom  it  was  owing  hav- 
ing refused  to  discount  the  bUl:  that  he  (the  Plain- 
tiff) had  received  no  consideration  for  the  bill  from  E. 
Sedgwick,  or  from  the  Defendant,  and  that  such  facts 
had  been  known  to  the  Defendant  before  he  took  the 
biD.     He  submitted,  also,  that  as  the  bill  had  become 
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payable  on  the  1 9th  of  December,  and  had  not  come 
into  the  hands  of  the  Defendant  until  the  11th  of  Ja- 
nuary,  the  Defendant  had  taken  the  bill  subject  to  all 
the  equities  attaching  upon  it  in  the  hands  of  the  party 
to  whom  it  was  delivered. 


The  Defendant,  by  his  answer,  denied  that  be  had 
any  notice  of  the  absence  of  consideration  as  between 
the  Plaintiff  and  E.  Sedgwick ;  and  he  denied  that  in 
fact  there  had  been  any  such  want  of  consideration,  for 
he  alleged,  and  gave  evidence  to  prove,  that  the  Plaintiff 
was  indebted  to  E,  Sedgwick  in  more  than  the  sum  of 
150/.,  for  business  done  by  the  latter  as  the  Plidntiff's 
attorney.  The  Defendant  also  alleged,  and  gave  evi- 
dence to  prove,  that,  besides  the  amount  of  the  bill  for 
160/.  which  he  had  paid  to  Fagg^  he  had,  in  September, 
1843,  advanced  to  E.  Sedgwick  the  sum  of  8121;  and  he 
insisted,  therefore,  that  he  was  indorsee  for  value  of  the 
bill  of  exchange  in  question. 

The  common  injunction  restrainmg  the  action  upon 
the  bill  was  obtained,  and  was  dissolved  upon  the  an- 
swer, after  argument.  The  Defendant  recovered  in  the 
action  upon  the  bill.     On  the  hearing  of  the  cause. 


Argument. 


Mr.  Wood  and  Mr.  Glasscy  for  the  Plaintiff. — The 
Defendant  did  not  become  the  holder  of  the  bill  until 
after  it  became  due,  and  he  must  therefore  be  bound  by 
all  the  equities  which  existed  between  the  drawer  and 
the  acceptor;  and  the  Plaintiff  had  accepted  the  bill 
upon  the  agreement  that  it  should  be  paid  by  E.  Sedg- 
wick  when  it  arrived  at  maturity.  It  was  admitted  by 
the  Defendant,  that  he  had  not  advanced  any  money  on 
account  of  the  bill  until  after  the  time  that  it  became 
due.     He  was  in  the  situation  of  a  party  who  had  taken 
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up  a  bill  for  the  honour  of  the  drawer^  which  gave  him 
no  right  against  the  acceptor.  Ex  parte  Lambert  {a). 
It  was  not  enough  for  him  to  say  that  he  had  indorsed 
and  made  himself  liable  upon  the  bilL  The  indorse- 
ment gave  him  no  title  to  sue  upon  the  bill.  The  ques- 
tion was  when  he  had  become  the  holder :  Marston  v. 
^Hen  (b),  Adams  v.  Jones  (c).  Upon  his  own  statement 
the  Plidntiff  had  not  advanced  more  than  110/.  upon  the 
bill ;  and  even  if  the  circumstances  of  the  case  were 
matter  of  defence  at  law^  the  case  was  one  in  which  the 
Plainti£Pwa8  entitled  to  the  aid  of  the  Court  to  obtain 
a  discovery  of  the  circumstances^  and  to  have  the  bill  of 
exchange  delivered  up.  The  fact  that  the  Defendant 
had  recovered  in  his  action  at  law,  since  the  institution 
of  the  suit^  was  no  objection  to  the  relief;  nor  did  it 
render  a  supplemental  bill  necessary :  Massey  v. 
Davies{d). 


1846. 
Hammon 

V. 

Sbdowick. 
Argument. 


Mr.  RomtUy  and  Mr.  Cookcy  for  the  Defendant. — 
There  is  no  distinction  in  this  case  between  the  legal  and 
equitable  rights  of  the  parties.  The  injunction  was 
dissolved  by  the  Vice-Chancellor  of  England^  and  the 
case  has  since  been  tried  at  law^  and  the  Defendant  has 
recovered  the  amount  of  the  bill.  Equity  does  not  in- 
terpose to  decree  the  delivery  up  of  a  bill  of  exchange 
upon  which  a  party  has  recovered  at  law :  ThrelfaU  v. 
Luvt{e).  Every  defence  which  the  Plaintiff  can  allege 
in  this  court,  he  might  have  insisted  upon  at  law: 
Harrison  v.  Nettleship  (/),  Clarke  v.  Mannmg{g).  Where 
there  are  no  equitable  rights^  independent  of  or  con- 
trolling the  l^al  rights  of  the  parties  in  the  substance 


(a)  13  Ves.  179. 
(J)  8  M.  &  W.  494. 
(c)  12  Ad.  &  E.  455. 
{<f)2Ve8.jun.3l7. 


(e)  7  Sim.  627. 

(/)  2  Myl.  &  K.  423. 

{g)  7  Beav.  162. 
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of  the  matter  in  dispute,  the  jurisdiction  cannot  be 
translated  by  the  introduction  of  a  prayer  that  the  in- 
strument on  which  the  right  depends  may  be  delivered 
up  to  be  cancelled:  Corporation  of  Arundel  y.  Ilolmes(a), 


JudgmenU 


The  Vice-Chancellor  said,  that,  as  he  understood 
the  meaning  of  an  accommodation  bill,   (which  the 
Plaintiff  alleged  this  to  have  been),  it  was  an  instru- 
ment which  it  was  intended  the  party  for  whose  benefit 
it  was  accepted,  should  be  enabled  to  carry  into  the 
market  for  the  purpose  of  raising  money.     If  another 
person  added  his  name  to  the  bill  without  consideration, 
in  order  to  give  it  additional  credit,  the  acceptor  was 
liable  as  well  to  such  other  person,  as  to  any  person  by 
whom  money  might  be  advanced  upon  it.     In  that  re- 
spect he  could  discover  no  difference  in  the  case,  as  to 
the  liability  of  the  acceptor,  whether  the  money  was  ob- 
tained upon  the  joint  credit  of  the  drawer  and  acceptor, 
or  upon  that  of  the  drawer,  acceptor,  and  indorser.    Nor 
was  it  material  for  the  purpose  of  this  suit,  whether  the 
amoimt  advanced  upon  the  bill  was  greater  or  less:  it 
was  a  matter  into  which  the  court  of  law  would  have 
entered.      There  was  no  question  of  liability  raised  bf 
the  pleadings  in  the  cause  which  might  not  have  been 
tried  at  law.     If  it  were  true  that  the  Plaintiff  could 
not  prove  the  facts  of  the  case  except  by  means  of  the 
Defendant's  answer,  that  might  be  a  reason  for  filing  a 
bill  of  discovery,  but  it  was  no  groimd  for  relief. 


Bill  dismissed  with  costs. 


(a)  4  Beav.  325. 
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PAESONS  t?.  MIDDLETON.  uthSimh 

HE  Defendant^  Middletony  beiDg,  on  the  27th  of  An  order  signed 
February,  1844,  indebted  to  the  Plaintiff  in  the  sum  of  ^  jj' hUbl^I 
1977/.,  payment  of  which  was  demanded,  proposed  to  ®"'  directing 
^ye  the  Plaintiff  a  charge  or  lien  on  shares  in  various  the  balance  dae 

•1  -I      .  •  .  ^ .  ,  ^         1  •  1    1     1   to  him  on  the 

itulways,  and  other  secunties  and  property  which  had  final  arrange- 
been  deposited  with  the  Defendants,  Moss  §•  Co.,  bankers,  ^tTnl^'to  Ja^ 
of  Liverpooly  and  were  subject  to  a  prior  charge  in  their  ^  -B.  a  certain 

rm         T^    /»       1  *^™»  ***"  which 

favour.     The  Defendant,  Middletoriy   then  wrote   and  order  was  forth- 
Bigned  a  document  upon  unstamped  paper  in  the  follow-  Jhe  hands  of"^ 
ing  words:— ''27th  February,  1844.     Messrs.  Moss  Sc  -B.,who,ac. 

°  •' '  ^    companied  by 

Co.     Gentlemen, — Out  of  any  balance  which  may  be  -4., immediately 
due  to  me  after  final  arrangement  of  the  account,  I  will  the  banking. 
thank  you  to  pay  to  George  Parsons,  Esq.  1977/.     I  uvSJ^dk  to^tVo 
remain,  your  obedient  servant,  John  Middleton" — This  bankers:-— 

•^  ,  ,  ^  Held  to  be  an 

document,  upon  being   signed,   was  delivered  to  the  instrument  re- 
Plaintiff,  and  thereupon  the  Plaintiff  and  Defendant,  ?ump^rUhin 
accompanied  by  a  clerk  of  the  Pkintiff,  went  to  the  Gw!T"c?m. 
banking-house  of  Moss  8f  Co.,  and  had  an  interview  with      f/eid,  also, 
the  Defendant,  Thomas  Moss,  one  of  the  partners,  at  Jhf  i^t^tuf^  of 
which  interview  the  Plaintiff  presented  the  document  to  -^-  ""^  B,  wag 

^  that  the  order 

Thomas  Moss,  and  afler  a  conversation,  as  to  the  pur-  should  be  forth- 
port  of  which  there  was  some  dispute,  the  document  to  the  bankers, 
was  left  with  Thomas  Moss,  and  remained  in  his  pos-  yet  the  fact  that 

,     ^  *  the  order  was, 

session.  according  to 

the  agreement, 
delivered  by  A, 

On  the  9th  of  June,  1845,  thePlaintiffsentto  the  De-  pay^;)^.'brought 
fendants,  Moss  Sr  Co.,  this  notice : — "  I,  the  undersiimed  **  within  the 

-1     t        1         •  •  11   provisions  of 

G.  Parsons,  do  hereby  give  you  notice  to  pay  to  me  all  the  Sump  Act, 

•i..i  :]*xxt.  1.  applicable  to  an 

such  principal  money  and  mterest  as  nave  been,  or  arc,  instrument  of 

that  character. 

That  the  agreement  (according  to  which  the  order  was  made)  to  give  B.  a  lien  on  the 
property  of  A,  in  the  hands  of  the  bankers,  consisting  of  various  shares  and  securities  on 
which  the  bankers  had  a  prior  charge  for  the  amount  of  the  advances  made  by  them  to  ^., 
ooold  not  be  established  as  separate  from  and  independent  of  the  order,  treating  the  order 
merely  as  a  notice  of  the  agreement  given  to  the  bankers,  but  that  the  agreement  must  be 
regarded  as  giring  B.  only  such  a  lien  (if  anj)  as  the  order  created. 
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or  may  hereafter  be  in  your  possession,  applicable  under 
and  by  virtue  of  a  certain  order  or  assignment  in  writ- 
ing in  my  favour,  bearing  date  on  or  about  the  27  th  of 
February,  1844,  made  and  ^ven  by  and  under  the  hand 
of  Mr.  J.  MiddUton,  whereby  he  did  desire,  order,  or 
direct  you  to  pay  to  me  the  sum  of  197721,  or  there- 
abouts, out  of  any  balance  of  monies  which  might  be  due 
from  you  to  the  said  J,  Middleton  after  realizing  the 
securities  in  your  hands;  and  which  written  order  or 
assignment  was  delivered  by  me  to  you  on  or  about  the 
day  when  it  bears  date,  and  was  accepted  and  assented 
to  by  you.     8th  June,  1845.     Cho.  ParsonsJ* 


The  Plaintiff  filed  his  bill  in  March,  1845,  against 
Moss  8f    Co.,   and   against   Middleton.      The  bill  (as 
amended)  alleged  that,  on  the  27th  of  February,  1844, 
it  was  agreed  between  the  Plaintiff  and  the  Defendant^ 
MiddUtony  that  the  Plaintiff  should  have  a  charge  on 
the  securities  in  the  hands  of  Moss  8f  Co.  for  his  debt, 
and  that  after  the  agreement  had  been  made  and  con- 
cluded, Middleton  wrote  and  signed  the  order ;  and  that 
immediately  the  agreement  was  made  and  concluded  be- 
tween the  Plaintiff  and  Middleton,  they  proceeded  to  the 
banking-house  of  Moss  8f  Co.,  and  the  Defendant,  Tfuh 
mas  Moss,  on  behalf  of  the  firm,  agreed  with  the  Plain- 
tiff to  hold  the  said  securities,  (subject  to  the  payment 
of  what  was  then  due  from  Middleton  to  the  bank),  as  a 
security  for  the  amount  due  from  Middleton  to  the  Plain- 
tiff, and  that  thereupon  the  said  order  or  direction  was 
delivered  to  the  Defendant,  JTiomas  Moss,  on  behalf  of 
his  firm,  as  an  authority  for  the  firm  to  pay  the  said  sum 
to  the  Plaintiff  pursuant  to  the  agreement.     The  bill 
charged  that  the  Plaintiff's  lien  on  the  said  securities 
was  in  no  way  dependent  on  the  validity  of  the  un- 
stamped order,  and  that  the  lien  was  good,  even  if  the 
order  were  void  or  invalid;  but  the  bill  chaiged,  that 
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although  in  fact  the  order  was  in  the  Plaintiff's  hands 
after  it  was  signed,  and  before  it  was  delivered  to  Moss 
If  Co.,  yet  that  it  was  written  and  signed  with  the  in- 
tention of  being  forthwith  delivered  by  Middleton  to 
Mass  8f  Co.,  and  that  the  order  was  delivered  by  the 
Plaintiff  to  Moss  ^  Co.  in  the  presence  of  Middleton^  and 
with  his  privity  and  consent,  a  few  minutes  after  it  was 
80  written  and  signed ;  and  that  it  was  not  delivered  to 
the  Plaintiff  as  the  payee  within  the  intent  and  meaning 
of  the  Stamp  Act  (a).  The  bill  charged  that  Moss  8f 
Qk  were  trustees  of  the  said  securities  for  the  Plaintiff, 
subject  to  the  payment  of  the  balance  due  to  themselves. 
The  bill  prayed  an  account  of  the  securities  in  the  hands 
of  the  Defendants,  Moss  8f  Co,,  and  of  the  monies  re- 
alized from  those  already  disposed  of,  and  that,  after 
satisfaction  of  the  debt  due  on  the  27th  of  February, 
1844,  firom  Middleton  to  Moss  Sf  Co,,  the  surplus  might 
be  applied,  so  far  as  should  be  necessary,  in  payment  of 
the  Pldntiff^s  debt. 


1847. 

^— % — ' 

Parsons 

V. 
MiDDLBTON. 


Statement, 


The  Defendants,  by  their  several  answers,  admitting 
the  signature  and  deUvery  of  the  order,  submitted  that 
it  waa  a  bill,  or  draft,  or  order  for  the  payment  of  a  sum 
of  money  out  of  a  particular  fund  which  might  or  might 
not  be  available,  and  was  delivered  to  the  payee  thereof 
within  the  meaning  of  the  act ;  and  that,  for  want  of  a 
proper  stamp,  the  order  was  absolutely  void  at  law  and 
in  equity.  The  Defendants  Moss  8f  Co,  submitted  to 
the  Court  whether  the  securities  had,  as  against  them, 
been  ever  assigned  or  appropriated  to  the  use  of  the 
Plaintiff,  or  whether  they  were  not,  at  all  events,  enti- 
tled to  retain  out  of  the  proceeds  of  the  securities  the 
amount  of  all  their  advances  and  interest,  not  only  up 
to  the  27th  of  February,  1844,  but  up  to  the  time  the 


(a)  55  Geo.  8,  c.  184. 
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account  was  fioally  closed.  The  Defendants  Most  If 
Co.  admitted  a  balance  of  1337/.  13«.  \0d.  to  be  in  thar 
hands,  after  satisfying  their  own  claim.  By  their  an- 
swers to  amendments  in  the  bill,  all  the  Defendants  de- 
nied the  existence  of  any  agreement  independent  of  the 
unstamped  order,  for  charging  the  securities  with  the 
Plaintiff's  debt.  The  Defendant  Thomas  Moss  said, 
that,  when  the  order  was  delivered  to  him  by  the  Plain- 
tiff at  the  interview  on  the  27th  of  February,  1844,  he 
stated  to  the  Plaintiff  that  the  Defendant  Middleton 
was  then  largely  indebted  to  their  firm,  and  that  it  was 
uncertain  how  the  result  of  the  account  might  turn  out; 
but  that  he  had  no  doubt  if  some  indulgence  were  given, 
that  there  would  eventually  be  a  balance ;  he,  however, 
declined  to  accept  the  document,  but  promised  that  if 
the  property  in  the  hands  of  Moss  Sf  Co.  should  realize  a 
surplus,  they  would  inform  the  Plaintiff  of  the  &ct  be- 
fore paying  the  same  over  to  the  Defendant  Middleton. 


The  Plaintiff's  clerk,  who  was  present  at  the  transac- 
tions of  the  27th  of  February,  1844,  deposed  that,  to  the 
application  of  the  Plaintiff  for  the  amount  of  his  debt, 
Middleton  replied — "I  cannot  pay  you,  but  I  have  a 
large  quantity  of  securities  in  Moss  8f  CoJ*s  bank,  and 
when  they  are  sold  I  shall  have  a  balance  of  6000JI 
coming  to  me,  and  I  will  give  you  an  order  on  Moss  ^ 
Co.  for  the  amount ;"  that  the  Plaintiff  said — "  I  will 
take  the  order ;"  and  that  the  Defendant  John  Middk- 
ton  then  wrote  out  the  order  on  Moss  8f  Co.,  and  handed 
it  over  to  the  Plaintiff.     And  as  to  what  took  place  at 
the  banking-house,  the  same  witness  deposed : — ''  The 
Plaintiff  presented  the  order  to  the  Defendant  ITumas 
Moss,     The  Defendant  John  Middleton  then  asked  the 
Defendant  Thomas  Moss  what  balance  he  the  Defend- 
ant John  Middleton  would  have  conning  to  him  when 
the  securities  were  all  sold.     The  Defendant   Thomas 
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Moss  replied,  there  would  be  a  balance  of  several  thou- 
sand pounds.  The  Defendant  John  Miffdleton  then  re- 
quested the  Defendant  ThomcLS  Moss  to  take  the  order, 
and  said,  'You  will  please  to  pay  Mr.  Parsons  the 
amount  when  all  is  settled.'  The  Defendant  Thomcts 
Moss  had  the  order  in  his  hand,  and  said,  '  Very  well.' 
That  ended  the  interriew."     At  the  hearing. 


1847. 

^— % — ' 

Parsons 

V. 
MiDDLBTON. 

Statement, 


Mr.  BomUfy,  Mr.  RoUf  and  Mr.  Fleming^  for  the  Arpaneni. 
Plaintiff. — There  are  three  questions  for  the  considera- 
tion of  the  Court ;  first,  whether  there  is  not  in  this 
case  proof  of  an  agreement  for  a  lien,  and  of  notice 
given  thereof  to  the  stakeholder,  making  him  a  trustee 
for  the  Plaintiff;  secondly,  whether,  if  there  be  no  proof 
of  any  charge  except  that  created  by  the  instrument, 
that  instrument  is  available  as  evidence  for  the  Plaintiff 
at  law  or  in  equity ;  and,  thirdly,  supposing  the  lien  to 
be  established,  whether  Moss  8f  Co.  are  entitled  to  take 
credit  for  any  advances  made  by  them  after  the  27th  of 
February,  1844,  when  they  had  notice  of  the  Plaintiff's 
charge  ?  On  the  first  point,  the  Plaintiff  insists  that 
there  is  sufficient  proof  of  an  agreement  that  the  Plain- 
tiff should  be  paid  out  of  the  proceeds  of  the  securities, 
and  that  the  order  does  not  constitute  the  agreement. 
It  was  nothing  more  than  an  acknowledgment  that  such 
an  agreement  had  been  made ;  as  if  a  party,  who  one 
day  agreed  to  give  a  certain  security,  should  on  the  fol- 
lowing day  write  a  letter,  mentioning  what  he  had  done : 
that  might  be  used  as  evidence  of  the  agreement,  but  it 
would  not  be  the  agreement  The  order  or  direction  to 
Moss  §•  Co.  was  in  fact  only  a  formal  notice  to  them  of 
the  agreement  which  Middleton  had  made  with  the 
Plaintiff  respecting  property  of  which  they  were  the 
holders.  The  agreement  without  doubt  preceded  the 
writing  of  the  document,  and  did  not  require  the  docu- 
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ment  to  make  it  effectual :  Walker  v.  Rostran  (a).  The 
existence  of  a  jriitten  notice  or  order,  addressed  to  the 
stakeholder,  intended  to  give  effect  to  the  agreement, 
cannot  be  reasonably  said  to  supersede  the  agreement 
itself  in  pursuance  of  which  the  order  or  notice  was 
written.  It  is  nothing  more  than  a  part  of  the  res 
gestae:  Moore  v.  M^Kay  (i),  Gregory  v.  Frazer  (c), 
Manley  v.  Peel  (rf),  Gould  v.  Coombs  {e\  Leeds  v.  JLan- 
cashire  (/).  Secondly :  the  order  is  not  excluded  owing 
to  the  absence  of  a  stamp.  The  policy  of  the  act  is  to 
render  all  documents  liable  to  the  stamp  duties  which 
can  be  made  negotiable  by  indorsement ;  to  this  end  the 
duties  are  made  to  attach  on  bills,  drafts,  or  orders  made 
payable  to  bearer  or  order,  or  delivered  to  the  payee. 
The  order  in  this  case  does  not  come  within  that  class 
of  instruments.  It  was  carried  instantaneously  to  the 
party  to  whom  it  was  addressed,  and  the  only  circum- 
stance which  can  be  relied  upon  as  bringing  it  within 
the  provisions  of  the  Stamp  Act,  is  that  the  person  in 
whose  &vour  the  order  was  made  happened  to  be  the 
bearer.  It  would  be  a  surprise  on  the  party  to  construe 
that  as  a  delivery  to  the  payee:  Hutchinson  v.  Hey^ 
worth  (g)f  Jones  v.  Simpson  (A),  Barlow  v.  Broadhurst  (i). 
[The  third  question  did  not  call  for  determination.] 


Mr.  Wood  and  Mr.  Chandless,  for  the  Defendant 
Middletony  relied  on  the  objection  to  the  suit  founded 
upon  the  Stamp  Act,  and  cited  Smith  v.  Henley  (k)^ 
Firbank  v.  Bell{t)y  Butts  v.  Swann{m\  Lord  Bray- 


(a)  9  M.  &  W.  411. 

(b)  2  MoU.  134. 

(c)  8  Campb.  454. 
(rf)6Esp.l21. 

(«)  14  Law  J.,  N.  S.,  C.  P., 
176. 
(/)  2  Campb.  205. 


{g)  9  Ad.  &  Ell.  375, 
(h)  2  B.  &  C.  318. 
(t)  4  B.  Moore,  471. 
(k)  1  Phil.  391. 
{l)  1  B.  &  A.  36. 
(to)  2  Bro.  &  B.  78. 
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broohe  v.  Meredith  (a),  Emly  v.  Collins  (b).  An  agree- 
ment which  appeared  to  have  been  in  writing  could  not 
be  proved  by  parol :  Brewer  v.  Palmer  (c).  The  dis- 
tinction between  this  case  and  Walker  v.  Rostrauy  and 
Mutchinson  v.  Heytoarth,  was,  that  in  the  two  latter  cases 
the  order  was  delivered,  not  to  the  payee,  but  to  the 
stakeholder.  Here  the  order  had  been  delivered  directly 
to  the  payee,  and  the  Court  would  not  introduce  any 
distinction  as  to  the  time  it  was  intended  to  be  retained 
by  him,  or  how  he  was  to  dispose  of  it. 

Mr.  Bacon  and  Mr.  R.  Palmer,  for  the  Defendants 
Mass  ^  Co.,  insbted  on  the  like  ground  of  defence.  The 
circumstance  that  the  transaction  might  amount  to  an 
equitable  contract  for  a  lien,  did  not  obviate  the  ne- 
cessity that  the  instrument  by  which  the  contract  was 
to  be  carried  into  effect  should  be  properly  stamped. 
The  bankers  could  not  have  accepted  the  bill  or  order 
without  subjecting  themselves  to  a  penalty  under  the 
Stamp  Act  (s.  11).  They  referred  also  to  Bay  ley  on 
Bills,  pp.  190,  192. 

Mr.  RomiUy,  in  reply,  submitted  that  the  Court  would 
construe  the  words  of  the  Stamp  Act  in  their  ordinary 
sense ;  and  the  instrument  in  question  was  not  a  '^  bill, 
drafl,  or  order,"  in  the  common  meaning  of  those  words : 
Blandy  v.  Herbert  {d). — He  mentioned  also  Huddleston 
V.  Briscoe (e),  and  Malcolm  v.  Scott  {/). 


1847. 

^— % — ' 

pARflONS 

V. 
MiDDLBTON. 

Argument, 


Vice-Chancellor  : — 

Before  the  Plaintiff  can  be  entitled  to  relief  against 
Messrs.  Moss  Sf  Co.,  it  is  necessary  to  prove  the  fact 


Judgment. 


(a)  13  Sim.  271. 

(b)  G  M.  &  Sel.  144. 
(e)  3  Esp.  213. 


{d)  9  B.  &  C.  39G, 
{e)  llVes.  683. 
(/)  3  Hare,  39. 
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that  Middleton  gave  the  Plidntiff  such  right,  cfaargmg 
for  his  benefit  the  property  in  the  hands  of  Man  Sf  Co. 
J£  the  unstamped  order  be  excluded,  it  is  dear  that  no 
agreement  creating  a  lien  upon  the  property  has  been 
proved  as  against  Moss  ^  Co.,  for  the  answer  of  Middk- 
ton  cannot  be  read  against  the  other  Defendants.  If, 
therefore,  the  case  had  been  made  out  as  against  Mmk- 
ton,  it  would  still  fail  against  Moss  Sf  Co.  (except  as  to 
the  1337/.  ISs.  I(k21),  unless  the  Court  were  to  give  the 
Plaintiff  the  indulgence  of  directing  an  inquiry  as  to 
that  part  of  the  case.  But  how  does  the  case  stand  as 
against  Middleton,  with  reference  to  the  question  whe- 
ther the  Court  should  give  the  Plaintiff  the  indulgence 
of  perfecting  his  case  as  against  the  other  parties?  The 
proof  of  the  agreement  is  imperfect  as  against  MuUktmL 
The  bill  charges,  indeed,  that  the  Plaintiff  and  Middkton 
entered  into  an  agreement  with  respect  to  the  Ken,  and 
that,  subsequently,  Middleton  gave  the  Plaintiff  an  order 
which  was  separate  from,  and  independent  of,  the  agree- 
ment. But  the  admission  in  the  answer  to  the  original 
bill,  which  must  be  read  with  reference  to  the  state  in 
which  the  record  then  was,  admits  nothing  more  than 
this, — that  Middleton  stated  to  the  Plaintiff  that  he  ha4 
no  means  of  paying  the  debt,  but  sidd  that  his  bankers 
had  in  their  hands  securities  belonging  to  him,  and 
thereupon  he  gave  him  the  order  in  question.  The 
conclusion  from  that  statement  would  rather  be  that 
Middleton  agreed  to  give  the  Plaintiff  the  lien  by  means 
of  the  order.  I  could  not,  in  such  a  case,  hold,  even  as 
against  Middleton^  that  any  agreement  had  been  esta- 
blished independent  of  the  order,  without  at  least  giving 
him  the  opportunity  of  shewing,  upon  an  inquiry,  what 
was,  in  fact,  the  nature  of  the  agreement.  Excluding  die 
order,  therefore,  the  case  of  the  Plaintiff  must  faiL 


With  respect  to  the  form  of  the  order,  there  is  no 
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question*  In  terms,  it  is  a  direction  to  pay  a  sum  cer- 
tjdn  out  of  a  precarious  fund ;  and  assuming  that  it  was 
delivered  to  the  payee, — as  in  fact  it  was, — I  have  no 
doubt  that  the  Stamp  Act  applies  to  the  case,  and  that 
this  instrument  requires  to  be  stamped.  It  was,  how- 
ever, said,  that,  according  to  the  agreement  by  which 
the  lien  was  to  be  made  effectual,  the  order  should  have 
been  delivered  to  the  bankers  by  Middleton  himself^  and 
not  by  Parsons.  If  that  had  been  the  actual  agreement, 
the  case  would  have  fallen  within  the  authority  of 
Walker  v.  Rostran(a).  I  think,  however,  that  the 
agreement  was  to  ^ve  such  a  lien  on  the  property  as 
the  order  would  create,  and  not  any  different  lien ;  and 
the  order  being  imstamped,  the  suit  cannot  be  sus- 
tained. 

Bill  dismissed,  with  costs  as  against 

Moss  Sf  Co.,  and  without  costs  as 

against  Middleton. 
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(a)  9M.&  W.  411. 


BAKER  V.  BAKER.  6ths^7thJufy. 

Sir  THOMAS  BERNARD,  by  his  will,  dated  in  On  oonftmiiig 
1817,  devised  certain  real  estates  to  his  brother,  Scrope  SstockinUiSe 
Bernard  Morland;  and  as  to  a  sum  of  20,0007.  Consols,  ]T^J[t!:l!"^, 

'  and  amoDfl^  my 

and  a  sum  of  10,000i  4/.  per  cent  Annuities,  vested  in  said  brother 

and  my  sisters 
and  my  ne- 
phews and  nieces  living  at  the  decease  of  my  wife  in  equal  shares  and  proportions,"  it  was 
held,  M»*t  the  qualification  of  liring  at  the  death  of  the  wifie  attached  only  to  the  nephews 
and  nieces, — the  last  antecedent. 

The  direction  as  to  the  shares  and  proportions  in  which  the  legatees  are  to  take  the  pro- 
perty docs  not  affect  the  construction  of  the  words  which  describe  the  persons  who  are  to 
take. 

The  legatees  took  per  capita. 
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^— % — ' 
Baksr 

V. 

Bakbb« 
Staiewunt, 


the  trustees  of  hb  marriage  settlement,  upon  trust,  after 
the  decease  of  his  wife,  to  transfer  the  same  as  he  should 
direct^  he  directed  as  follows : — "  I  do  hereby  direct 
and  appoint,  will  and  declare  that  the  [trustees]  do  and 
shall,  immediately  after  the  decease  ef  my  said  wife  (she 
having  survived  me),  transfer  and  make  over  the  said 
two  sums  of  20,00021  and  10,000/.,  and  other  the  trust 
premises,  to  the  persons  and  in  the  proportions  follow- 
ing, viz.  to  my  nephew,  the  Beverend  James  Baker^  one 
fourth  part  of  the  said  two  sums  and  trust  premises;  to 
my  nephew,  Thomas  Tyringham  Bernard^  one  other 
fourth  part  of  the  said  two  sums  and  trust  premises; 
and  as  to  the  remaining  moiety  of  the  said  two  sums 
and  trust  premises,  do  transfer  and  make  over  the  same, 
or  pay  such  dear  sum  or  sums  of  money  as  shall  arise 
or  be  produced  from  the  sale  thereof,  unto,  between,  and 
among  my  said  brother  and  my  sisters  and  my  nephews 
and  nieces  living  at  the  time  of  the  decease  of  my  said 
wife,  in  equal  shares  and  proportions." 


The  wife  survived  the  testator  and  the  brother  and 
sisters.  The  principal  question  of  construction  was, 
whether  the  qualification  of  being  alive  at  the  time  of 
the  widow's  death  was  attached  to  all  the  legatees,  or 
to  the  sisters,  nephews,  and  nieces,  or  the  nephews  and 
nieces  exclusively.  It  was  also  questioned  whether  the 
legatees  took  in  classes,  one  share  for  each  class,  or  whe- 
ther they  took  per  capita. 


JLrfftuiUH*» 


Mr.  Romilly,  Mr.  Wood,  Mr.  RoU,  Mr.  P.  White,  Mr. 
jB.  P aimer y  Mr.  Wichens,  Mr.  Er shine,  and  Mr.  DameUy 
appeared  for  the  different  parties.  The  following  cases 
were  cited,  on  the  question  to  whom  the  qualification  of 
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gnrviTorriiip  attached:  Lugar  v.  Harman{a\  Doe  d. 
Hayter  v.  JainoiUe{b)y  Trail  v.  Kibblewhite  (c).  Beck  v. 
Bum  {(f)i  and  as  authorities  that  the  legatees  in  such  a 
case  took  per  capita,  Blackler  y.  Webb{e\  fFeldY.  Brad" 
bury  (f),  and  Dowdmg  y.  Smith  {g).  In  support  of  the 
contrary  proposition,  Brett  y.  Harton  (A). 


1847. 


ArgwHttU* 


Vicb-Chancellor  : — 

The  sole  question  to  which  the  facts  of  the  case  giye 
rise  is,  whether  the  words  "  liying  at  the  time  of  the  de- 
cease of  my  wife,"  refer  to  all  the  persons  (his  brother, 
his  sisters,  and  his  nephews  and  nieces)  to  whom  the  last 
moiety  of  the  20,000/.  and  10,000/.  is  given,  or  whether 
those  words  refer  only  to  his  nephews  and  nieces.  I 
haye  referred  to  all  the  cases  cited  during  the  argument. 
They  all  recognise  and  confirm  the  principle,  that,  in  the 
absence  of  something  in  the  context,  or  in  the  circum- 
stances of  the  case,  to  exclude  the  natural  import  of  the 
testator's  words,  I  am  bound  to  giye  them  their  natu- 
ral effect.  It  is  admitted  that  there  is  not  in  this  case 
anything  in  the  context  or  in  the  circumstances  to  justify 
me  in  departing  from  the  natural  meaning  of  the  words 
of  the  mil.  Beyond  this  the  cases  do  not  appear  to  me 
to  throw  any  light  upon  the  question. 

My  opinion  is,  that  the  words  "living,"  &c.  are  in 
their  application  confined  to  nephews  and  nieces.  If, 
indeed,  the  bequest  of  the  moiety  of  the  two  sums  had 


Judgment* 


(a)  1  Cox,  260. 
lb)  3  East,  172. 
(e)  12  Sim.  5. 
Id)  7  Beav.  492. 


(«)  2  P.  Wms.  383. 
(/)  2  Vera.  706. 
(^)  3  Beav.  641. 
(A)  4  Beav.  239. 


Judpmeni. 
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1847^  been  to  '^  my  broiher,  sisten,  nephewB,  and  nieoes  liv- 
ingy"  &C.,  or  to  **  mj  brother  and  my  sisteray  and  my  ne- 
phews and  my  nieces  livingy"  &c.,  it  might  haye  been 
impossible  to  read  the  description  of  the  objects  of  the 
testator's  bounty  without  applying  the  qualification 
''living,"  &C.  to  all, — ^but  the  circumstance  that  one 
brother  only  is  the  object  of  the  testator^s  bounty  quoad 
the  moiety,  and  that  the  nephews  and  nieces  are  de- 
scribed as  one  class,  leads  my  mind  irremstibly  to  the 
conclusion,  that  the  qualifying  words  do  not  apply  to 
the  one  brother,  or  to  any  but  the  last  antecedent^ — ^the 
nephews  and  nieces,  with  which  they  are  immediately 
connected. 

Ingenious  aiguments  were  founded  upon  the  place  in 
which  the  words  ''in  equal  shares  and  proportions"  are 
found ;  but  I  do  not  think  that  affects  the  construction. 
The  testator  describes  the  persons  who  are  to  take,  and 
then  states  in  what  proportions  they  are  to  take,  and  the 
words,  "  living  at  the  time  of  the  decease  of  my  wife,** 
are  part  of  the  description,  whether  applied  to  all  the  olw 
jects  or  to  nephews  and  nieces  only. 

The  legatees  take  per  capita. 
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The  Master  or  Keeper,  Fellows,  and  Scholars  of    i3rA,  14th, 


The 


CLARE  HALL  v.  HARDING.  ^^janL^f 

bill,  which  was  filed  in  December,  1847,  against  To  a  bill  wbich 

Henry  Harding  and  WiUiam  Rowntree,  stated  that  Mark  (amwigst  other 

Anthony  Stephensouy  formerly  a  fellow  of  Clare  HaUy  p^"^,***^^*^ 

was,  at  the  time  of  making  his  will,  and  of  his  death,  lieving  them. 

seised  in  fee-simple  of  a  dwelling-house  and  shop  in  entitled  under 

Newborauffh'Streety  Scarborough^  and  that,  by  his  will  awelUng'houge 

dated  in  March,  1790,  he  devised  and  bequeathed  his  ^^  f^^p,  en- 
tered into  an 
real  and  personal  estate  to  trustees,  their  heirs,  execu-  agreement  for 

tors,  &c.,  upon  trust  during  the  lives  of  his  sister,  Mary  premises,  then 
Bowes,  and  his  cousin.  Lacy  Harding,  to  repair  and  up-  *'jL^!/*Jj^**^'*^ 
hold  aU  his  houses  and  buildings,  and  subject  to  such  tenant,  in  par- 
trust  he  devised  and  bequeathed  all  his  real  and  personal  which  the 
estate  to  the  said  Mary  Bowes  for  her  life,  remainder  pen*<?ed^'oney 

in  pullioff 
down  and  re- 
building the  premises, — that  the  Defendant,  who  was,  as  it  afterwards  appeared,  the  actual 
owner  of  a  moiety  of  the  property,  knew  the  true  state  of  the  title,  and  had  made  a  claim 
to  the  whole  property,  which  claim  he  repeated  a  few  days  before  the  improvements  were 
commenced, — that  he  knew  also  that  the  improvements  were  being  made,  and  that  the 
Plaintiffs  and  their  tenant  were  acting  under  a  mistake,  and,  nevertheless,  permitted  the 
works  to  be  carried  on  without  any  objection  during  their  progress, — and  praying  that  the 
Defendant  might  be  decreed  to  confirm  the  lease,  and  in  the  meantime  be  restrained  from 
evicting  the  tenant ;— a  demurrer  for  want  of  equity  was  allowed. 

Held,  also,  that  in  such  a  case  the  principle  is  the  same  whether  the  owner  and  the  party 
making  the  expenditure  by  mistake  are  strangers,  or  tenants  in  common  of  the  property. 

That  the  owner  having  once  and  recently  given  notice  of  his  claim  to  the  property  waa 
not,  in  order  to  exclude  any  equity  in  respect  of  the  expenditure  on  the  ground  of  mistake 
by  the  party  in  possession,  or  of  acquiescence  on  his  own  part,  bound  again  to  assert  it 
when  the  expenditure  began,  or  while  it  was  going  on. 

That,  in  order  to  exclude  such  equity  it  was  not  necessary  that  the  notice  of  his  claim, 
given  by  the  claimant  to  the  party  in  possession,  should  disclose  any  particulars  relating  to 
his  title ;  nor,  if  the  claim  which  he  made  exceeded  what  he  was  entitled  to,  was  the  party 
in  possession  justified  in  disregarding  it,  or  supposing  it  to  be  unfounded. 

Although  the  Court  will,  by  decree,  restrain  the  setting  up  of  an  outstanding  term  to 
prevent  the  fair  trial  of  a  legal  right,  yet,  after  the  trial  of  an  ejectment  has  taken  place, 
and  a  term  has  been  set  up  whereby  the  trial  of  the  merits  of  the  case  was  prevented,  and 
tiie  party  using  it  obtained  a  verdict  and  judgment,  a  suit  cannot  be  sustained  to  set  that 
judgment  aside ;  nor  will  the  fact,  that  the  communications  made  before  the  trial  by  the 
party,  who  so  gained  the  advantage  at  law,  led  the  other  party  to  believe  that  the  substantial 
question  of  the  title  would  be  tried  in  the  ejectment,  enable  him  to  sustain  a  suit  for  such 
a  purpose ;  but  if  there  be  any  impediment  to  the  trial  of  the  legal  right  in  another  action 
of  ejectment,  a  suit  may  be  sustained  for  relief  by  removing  that  impediment  to  the  trial  of 
the  right  in  such  future  action. 

VOL.  VI.  T  H,  W. 
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1848.         unto  the  said  Lacy  Harding  for  his  life,  and  from  and 

The  Mastbk,   after  the  decease  of  the  survivor  of  them,  the  said  Mary 

Clau  Hall    ^^^^*  ^^^  Lacy  Harding^  he  directed  his  trustees  to 

V-  convey  and  transfer  all  his  said  real  and  personal  estates 

'     to  the  Master  and  Fellows  of  Clare  Holly  upon  trust  for 

*  *  the  foundation  and  endowment  of  one  or  more  scholar- 
ships for  the  benefit  of  natives  of  Scarborauyh ;  that  the 
testator  died  on  the  24th  of  March,  1790,  and  his  will 
was  proved  by  his  executors,  and  a  memorial  of  the 
probate  copy  registered  in  the  office  for  the  registry  of 
deeds,  &c.  in  the  North  Riding  of  Yorkshirey  pursuant  to 
the  Stat.  8  Greo.  2,  on  the  15th  of  July,  1791. 

The  bill  stated  that  Mary  Bowes  died  on  the  16th  of 
June,  1790,  and  that  Lacy  Harding  having,  in  1818, 
become  an  inmate  of  the  York  Lunatic  Asylum,  the 
premises  in  Newhoroughstreet  were  let  and  managed  by 
Mary  Hardingy  his  mother,  and  the  Defendant,  Henry 
Harding y  who  was  a  younger  brother  o{ Lacy  Harding: 
that  Mary  Hardingy  the  mother,  died  at  sometime  be- 
fore the  year  1825,  and  that  thenceforward  the  premises 
were  let  and  managed  by  the  Defendant,  Henry  Hardingy 
alone:  that  Lacy  Harding  died  on  the  17th  of  Decem- 
ber, 1843:  that  the  Plaintiffs  were  not  informed  of  his 
death  until  the  month  of  February,  1845 ;  and  shortly 
afterwards  a  correspondence  was  opened  between  the 
solicitors  of  the  Plaintiffs  and  William  Eowntreey  the 
tenant  of  the  premises  in  Newborough^streety  which,  ac- 
cording to  the  result  of  the  inquiries  which  had  formerly 
been  made  on  behalf  of  the  College,  and  also  according 
to  the  general  belief  in  the  neighbourhood,  had  descended 
to  the  testator  as  heir-at-law  of  his  father,  and  passed 
imder  the  general  devise  by  the  testator  to  the  College: 
that  the  heir-at-law  of  the  survivor  of  the  trustees  con- 
veyed to  the  College  all  his  interest  in  the  real  estate  of 
the  testator,  and  the  tenant  of  the  premises  in  Newbo^ 
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&c.  of 
Clark  Hall 

Hakdino. 


Ttmghr^treet  attorned  to  the  CoU^e,  and  paid  his  rent  in  1848. 
arrear:  that  after  this  had  been  done,  a  claim  to  the  TheMAtTsm, 
property  in  Neujbarough'ttreet  was  made  bj  the  Defend- 
anty  Henry  Harding^  whose  solicitors  applied  to  the  te- 
nants of  the  property  as  follows: — ^' July  4th9  1846. 
We  are  instructed  by  Mr.  Henry  Harding  to  apply  to 
you  for  immediate  payment  of  the  two  years'  rent  due 
April  last  for  the  shop,  &c.  in  your  occupation.  We 
should  r^ret  the  necesdty  of  having  to  take  any  legal 
measures  to  enforce  payment,  but  we  shall  be  compelled 
to  do  so  if  the  amount  due  be  not  forthwith  paid :"  that 
this  ietter  the  solicitor  of  the  College  answered : — **  9th 
July,  1846.  Your  letter  addressed  to  Messrs.  Stickjuy 
and  Raumtree,  demanding  rent  of  premises  in  their  oc- 
cupation on  behalf  of  Mr.  Henry  Harding^  has  been  sent 
by  them  to  Dr.  Wehb,  the  Master  of  Clare  Hall  The 
property,  it  appears,  is  part  of  the  estate  of  the  late 
Bey.  Mark  Anthony  Stephenson,  which  the  College  claim 
to  be  the  owners  of  under  his  will.  We  lately  corre- 
sponded with  you  on  the  subject,  requesting  you  to  act 
as  the  local  agents  of  the  College  in  the  receipt  of  the 
rents.  We  infer  from  your  letter  to  the  tenants  that 
your  client  sets  up  an  adverse  claim  to  these  estates,  and 
if  80,  we  shall  feel  obliged  by  your  stating  to  us,  for  the 
information  of  the  College,  the  grounds  of  such  claim. 
We  t^st  you  will  take  no  unpleasant  steps  against  the 
tenants,  but  if  the  right  of  the  College  is  to  be  contested, 
we  will  do  what  is  necessary  to  assert  the  same.  We 
shall  feel  obliged  by  an  early  reply  :^  that  the  solicitors 
of  Harding  replied  as  follows: — "31st  July,  1846. 
We  b^  to  inform  you  that  the  house,  &c.  occupied 
by  Messrs.  Stickney  and  Rowntree  appears  to  have  been 
treated  for  a  number  of  years  as  the  property  of 
Mr.  Henry  Harding,  and  not  of  his  late  brother. 
Lacy  Harding,  and  we  cannot  make  out  that  it  was 
ever  the  property  of  the  Bev.  Mark  Anthony  Stephen"* 

t2 
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184a         joK,  tfaroDgfa  whom  the  C<Jlege  daims.     Mr.  Hardmg 
TheMAnsB,   seenid  confident  this  property  is  his  own,  and  he  will* 
Claks  Haix    ^^P^^  ^^  ^^^^^  ^^  ^  paid.     If  joo  can  shew  us  in  anj 
^'  wsLj  that  this  house,  &c  were  the  property  of  the  hte 

Mr.  Stephenson  at  the  time  of  his  death,  the  matter  may 
be  easily  settled.  In  the  meantime  we  most  request 
that  the  rent  be  paid:"  that  on  the  11th  of  August, 
1846,  the  Plaintiffs'  solicitors  wrote  to  the  solidtors  of 
Harding  a  letter  in  which  they  again  e^qiresoed  thdr 
confidence  in  the  title  of  the  Collie  to  the  property, 
and  stated  the  substance  of  the  communication  whidi 
had  been  made  to  the  CoDege  on  the  subject  in  the  year 
1817,  by  Mr.  John  Trends  (the  son  of  one  of  the  trus- 
tees of  the  testator^s  will),  then  a  solicitor  practising  at 
Scarborough:  that  the  solicitors  of  Henry  Harding  re- 
plied on  the  18th  of  August,  1846 : — "  We  have  ocmsnlted 
our  client  on  the  subject  of  your  letter,  and  if  you  can 
shew  to  us  any  title  in  the  late  Mr.  Stephenson  at  the 
time  of  his  death,  in  his  own  right,  in  the  houses  you. 
allude  to,  there  will  be  no  diflSculty  about  *"«nfiging  the 
matter;  but  if  this  should  be  declined,  the  question 
must  be  tried  at  law,  as  our  client  is  determined  not  to 
give  up  any  portion  of  the  property  until  he  is  satis- 
fied the  College  is  entitled  to  it  Waiting  your  reply^ 
we  are,  Ac" 

The  bill  stated  that  the  premises  in  Newborough-strtet 
were  then  in  a  very  dilapidated  condition,  and  of  yeiy 
little  value,  and  that  the  most  beneficial  mode  of  dealing 
with  the  property  was  to  demise  the  same  upon  a  build- 
ing lease ;  and  that,  on  the  22nd  of  August,  1846,  the 
Plaintiffs,  by  their  land  agent,  entered  into  an  agree- 
ment with  the  Defendant  Rowntree,  the  tenant  of  the 
premises,  for  a  lease  of  the  same  to  him  for  a  term  of 
forty  years,  at  a  yearly  rent  of  £38,  in  consideration  of 
tiie  lessee  pulling  down  and  rebuilding  the  premises  ac- 


statement. 
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cording  to  a  certain  plan,  within  three  years  from  the        1848. 
date  of  the  agreement,  and  the  Plaintiffs  thereby  agreed   The  Master, 
to  hold  the  Defendant  Rawntree  harmless  from  any  other    clare  Hall 
person  or  persons  claiming  the  said  property,  and  defend  ^• 

any  action  that  might  be  brought  agunst  him  for  any 
rent  or  rents  paid  in  respect  thereof:  in  pursuance  of 
this  agreement,  Bawntree,  in  the  month  of  October, 
1846,  caused  the  old  buildings  to  be  pulled  down,  and 
proceeded  to  erect  new  and  substantial  buildings  in  their 
stead,  which  were  completed  in  May,  1847,  at  an  ex- 
pense of  1400/.,  in  addition  to  200/.  expended  in  fix- 
tures. 

The  bill  stated  that  when  the  said  new  buildings  were 
almost  completed,  the  Defendant  Henry  Harding  brought 
his  action  of  ejectment  against  the  Defendant  Rowntree^ 
the  tenant  of  the  premises  in  Newborotigh-sireetj  upon 
whom  the  declaration  in  the  action  was  served  on  the 
21st  of  May,  1847 :  that  the  Plaintiffs  appeared  and 
pleaded  the  general  issue :  that  on  the  Ist  of  July,  1847, 
the  Plaintiffs'  solicitors  received  from  the  attorney  of 
the  Defendant  Harding,  the  lessor  of  the  Plaintiff  in  the 
ejectment,  a  notice  that  he  proposed  to  adduce  in  evi- 
dence on  the  trial  several  documents,  and,  among  others, 
first,  the  will  of  Mary  Stephenson,  proved  in  the  Prero- 
gative Court  of  Canterbury,  4  th  December,  1781;  third, 
the  will  and  codicil  of  Mary  Bowes,  daughter  of  Mary 
Stephenson,  proved  in  the  Exchequer  Court  of  York, 
23rd  of  June,  1790;  tenth,  indenture  of  lease  by  the 
lessor  of  the  Plaintiff  of  the  one  part,  and  Isaac  Stick" 
ney  and  William  Rowntree  of  the  other  jmrt,  dated  14th 
April,  1834  ;  and  requiring  admissions  of  the  said  docu- 
ments on  the  part  of  the  Defendant 

The  bill  then  stated  that  the  Plaintiffs,  having  caused 
inquiries  and  examinations  to  be  made,  had  discovered 
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1848.  that  the  title  of  the  testator  to  the  Newbarauffh-street 

The  Master,  property  was  not  derived  as  heir-at-law  of  his  fiAther, 

CLiUMt  Hall  ^^*  ^^^  *^®  same  was  derived  from  Mary  Stephgnsan^ 

„    V*  his  mother^  who  by  her  will  dated  the  9th  of  December, 

Haboino.  ,  ,  .  .  « 

177 19  devised  one  moiety  of  the  said  premises  to  her 
daughter  Frances  Stephenson,  her  heirs  and  assigns  for 
ever,  and  devised  the  other  moiety  to  trustees  for  the 
separate  use  of  her  daughter  Mary  Bowes,  for  her  life, 
with  remainder  to  such  uses  as  the  said  Mary  Bowes 
should  by  deed  or  will  appoint,  and  in  de&ult  of  appoint- 
ment, over:  that  the  testatrix,  Mary  SUphensony  died 
in  January,  1781,  and  her  daughter  Frances  died  on  the 
7th  of  February,  1790,  intestate,  leaving  the  testator  her 
brother  and  heir-at-law,  and  that  the  other  daughter, 
Mary  Bowes,  died  on  the  11th  of  June,  1790,  having  by 
her  will  appointed  and  devised  her  moiety  of  the  New- 
borough^street  property  to  trustees  upon  certain  trusts, 
which  did  not  take  effect,  with  remunder  to  the  use  of 
the  Defendant  Henry  Harding,  his  heirs,  and  asajgns. 

The  bill  stated  that  no  memorial  of  the  said  will  of 
Mary  Stephenson  was  ever  registered  pursuant  to  the 
Stat.  8  Geo.  2,  c.  6  (a),  and  that  by  such  statute  it  is 
enacted — that  a  memorial  of  all  wills  and  devises  in 
writing,  made  or  to  be  made  and  published  where  the 
devisor  or  testator  shall  die  after  the  29th  of  September, 
1736,  may  be  registered  in  such  manner  as  in  and  by 
the  said  statute  directed ;  and  that  every  such  devise  by 
will  shall  be  adjudged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee,  plaintiff  or  consig- 
nee, for  or  upon  valuable  consideration,  unless  a  memo- 
rial of  such  will  be  registered  in  such  manner  as  ifi 
thereinafter  directed.     That  upon  the  said  action  of 


(a)  An  Act  for  the  public  registering  of  Deeds,  &c.  afFectiog 
Lands,  &c.  in  the  North  Biding  of  Yorkshire. 
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Hakoxno. 
StaUmmU. 


ejectment  coming  on  for  trial  at  the  Yorkshire  Summer  1848. 
Aaaizes  for  1847>  the  counsel  for  the  Plaintiff  in  the  The  Mastbr, 
action  intimated  their  intention  to  give  in  evidence  the 
said  lease  of  the  14th  of  April,  1834,  by  the  Defend- 
ant Henry  Harding^  the  lessor  of  the  Plaintiff,  to  Stick- 
ney  and  Bawntree,  and  thereupon  to  insist  that  Rowri' 
tree,  and  the  Plaintiffs  who  defended  as  his  landlords, 
were  estopped  at  law  from  disputing  the  title  of  the 
said  Defendant  Henri/  Harding,  inasmuch  as  the  pos- 
session under  the  sidd  tenancy  had  never  been  rendered 
or  ^ven  up  to  the  said  Henry  Harding :  that  the  Plain- 
tifis  were  in  £Eict  thereby  estopped,  and  that  they  were 
advised  to  withdraw  from  the  defence  of  the  said  action, 
and  according  to  the  practice  in  such  circumstances  in 
ejectment,  the  nominal  Plaintiff  was  nonsuited,  and  the 
Defendant  Henry  Harding  thereupon  became  entitled  to 
obtain  a  rule  of  court  for  issuing  a  writ  of  execution  for 
the  entirety  of  the  premises.  The  bill  alleged  that  the 
Defendant  Henry  Harding  had  obtained  such  rule,  and 
threatened  forthwith  to  issue  a  writ  of  possession,  and 
to  execute  the  same  by  turning  the  Defendant  Rowntree 
out  of  possession  of  the  premises,  to  his  great  damage 
and  injury,  and  the  entire  obstruction  of  his  business ; 
and  that  the  Plaintiffs,  under  the  agreement  of  the  22nd 
of  August,  1846,  were  bound  to  indemnify  Rowntree  in 
respect  of  the  title  of  the  Defendant  Harding,  or  of  any 
other  claimant  to  the  property. 


Hie  bill  charged  that  by  the  setting  up  of  the  lease 
of  the  14th  of  April,  1834,  by  way  of  estoppel,  on  the 
trial  of  the  ejectment,  the  Defendant  Henry  Harding 
had  avuled  himself  of  a  technical  advantage  to  defeat 
the  just  and  legal  rights  of  the  Plaintiffs  and  their 
tenant,  and  had  thereby  prevented  the  trial  of  the  re- 
spective rights  of  the  parties  in  the  said  action ;  and  that 
the  said  lease  ought  not  to  have  been  set  up  or  used  for 
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such  purpose :  that  Rowntree  waa  a  purchaser  of  the  sud 
premises  for  valuable  consideration,  and  that  as  against 
him  and  as  against  the  Plaintiffs,  who,  by  reason  of  the 
said  indenmity,  were  entitled  to  the  benefit  of  the  same 
defence,  the  said  devise  by  the  unregistered  will  of  the 
said  Mary  Stephenson  was  fraudulent  and  void  under  the 
said  statute* 


The  bill  also  charged  that  the  Defendant  Harding 
and  his  solicitors,  before  and  at  the  time  of  writing  their 
letters  of  the  4th  of  July  and  18th  of  August,  and  sub- 
sequently whilst  the  transactions  hereinafter  mentioned 
were  proceeding,  well  knew  the  title  to  the  premises  in 
Newhorough'Streety  and  were  well  acquainted  with  the 
several  wills  by  which  the  premises  were  respectively 
devised,  or  purporting  to  devise  the  same ;  and  in  parti- 
cular, that  Harding  and  his  solicitors  well  knew  of  the 
existence  of  the  said  will  of  Mary  Stephenson^  and  the 
time  of  her  death,  and  of  the  respective  deaths  of  her 
said  daughters,  and  of  the  said  testator,  and  well  knew 
that  the  said  will  of  Mary  Stephenson  had  never  been 
registered  pursuant  to  the  said  statute,  and  that,  in  conse- 
quence thereof,  the  same  was  not  likely  to  be  known  to 
the  Plaintiffs,  or  their  solicitors;  and  that,  from  the 
statements  of  the  Plaintiffs'  solicitors  in  the  said  corre- 
spondence, the  Defendant  Harding  and  his  solicitors  well 
knew,  as  the  fact  was,  that  the  Plaintiffs  and  their  soli- 
citors and  agents  were  wholly  ignorant  of  the  existence 
of  the  will  of  Mary  Stephenson^  and  of  any  right  or  title, 
or  of  any  fact  which  might  lead  them  to  suppose  that 
there  was  any  right  or  title  to  the  said  premises  in  the 
Defendant  Harding.  That  the  works  on  the  premises, 
in  pulling  down  and  erecting  new  buildings  thereon, 
occupied  from  the  month  of  October,  1846,  until  the 
month  of  May,  1847,  and  the  Defendant  Henry  Harding 
and  his  solicitors  were,  during  the  whole  of  the  progress 


CASES  IN  CHANCERY. 


281 


of  the  works,  well  aware  that  the  said  works  were  going 
on,  and  that  the  said  dilapidated  buildings  were  being 
pulled  down,  and  that  a  large  sum  of  money  was  being 
expended  in  the  erection  of  other  buildings  on  the  said 
premises,  but  the  Defendant  Harding  did  not,  nor  did 
his  sud  solicitors  give  to  the  Plaintiffs  or  their  solicitors 
or  agents,  or  the  said  tenant  of  the  premises,  any  notice 
or  intimation  that  the  Defendant  Harding  claimed  any 
interest  in  the  premises  as  tenant  in  common  with  the 
Plainti&  under  any  will  or  devise  of  a  moiety  of  the 
said  premises:  that  after  the  old  buildings  had  been 
pulled  down,  and  during  the  progress  of  the  new  build- 
ings, and  a  short  time  before  the  service  of  the  declara- 
tion in  ejectment,  the  solicitor  of  the  Defendant^ardtTi^, 
in  a  conversation  which  occurred  between  him  and  Bourn" 
tree  near  the  property,  said,  that  he  was  convinced  that 
if  the  Defendant  Henry  Harding  would  go  on  with  his 
daim  be  would  be  entitled  to,  or  recover  a  half  of  the 
property;  but  neither  Harding  nor  his  solicitors,  during 
the  whole  of  the  progress  of  the  said  works,  gave  the 
Plaintiffs  or  their  solicitors  or  agents  any  reason  to  be- 
lieve that  Harding  persisted  in  his  daim  to  the  entirety 
of  the  estate :  that  in  fact  the  Defendant  Harding,  know- 
ing of  the  improvements  on  the  said  premises,  permitted 
the  same  to  be  made  at  the  expense  of  the  Defendant 
Raumtree  as  aforesaid,  without  any  objection,  and  with- 
out intimating  to  him  or  to  the  Plaintiffs  that  he  intended 
to  take  proceedings  for  ejecting  and  ousting  them  from 
the  premises,  without  regard  to  their  expenditure  there- 
on, when  the  works  and  buildings  should  be  completed. 


1848. 

The  Mastbk, 

&c.  of 
Clakb  Hall 

V, 

Harding. 
StattmtnU 


The  bill  charged  that  the  will  of  Mary  Stephenson 
was  a  part  of  the  common  title  of  Plaintiffs  and  the 
Defendant  Harding,  and  that  the  Plaintiffs  and  the  De- 
fendant Henry  Harding  had  a  common  interest  therein, 
and  that  he  ought  to  have  informed  Plaintiffs  of  the  de- 
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1B48.  vise  by  the  said  will,  and  ought  not  to  have  concealed 

The  MASTBm,  or  suppressed  the  same  whilst  the  said  works  and  build- 

Clakb  Hall  ^°8®  were  going  on,  but  ought  to  have  given  the  Plain- 

„    V-  tiffs  or  their  agent  or  tenants  notice  that  as  tenant  in 

Harding. 

common  of  the  premises  he  did  not  approve  of  the  works 

and  buildings,  or  did  not  assent  thereto,  and  would  not 
adopt  or  confirm  the  same ;  and  in  evidence,  that  the  De- 
fendant Harding  knew  the  said  title  or  must  have  known 
the  same,  the  Plaintiff  charged  that  during  the  life  of 
Lacy  Harding  the  Defendant  Harding  accounted  fiir  one 
moiety  of  the  rent  of  the  said  premises  to  the  estate  of  Za<^ 
Harding^  and  received  the  other  moiety  to  his  own  use: 
that  the  Defendant  Harding y  knowing  his  title  as  afore- 
said, acquiesced  in  the  said  works  and  buildings,  and 
permitted  the  Defendant  Raumtree  to  expend  a  huge 
sum  of  money  thereon  as  aforesaid,  under  the  agreement 
of  the  22nd  of  August,  1846,  and  that  the  Defendant 
Harding  ought  not  now  to  evict  the  Defendant  Rowntree 
from  the  possession  of  the  premises  without  r^ard  to  the 
said  agreement  or  to  the  terms  thereof,  and  the  demise 
thereby  contracted  for ;  and  ought  to  be  restrained,  by 
injunction,  from  so  doing :  that  the  Defendant  Harding^ 
by  the  said  letters  of  his  solicitors,  claiming  the  entirety 
of  the  premises,  notwithstanding  he  was,  under  the  said 
will  oSMary  Stephenson^  entitled  to  no  more  than  a  moiety 
thereof,  wilfuUy  and  designedly  misled  the  Plaintifli  and 
their  solicitors  and  agents  in  respect  of  the  said  title,  and 
thereby  the  Plaintiffs  were  induced  to  enter  into  such 
agreement  as  aforesaid,  and  to  indemnify  or  contract  to 
indemnify  the  Defendant  Rowntreey  the  tenant  of  said 
premises,  in  respect  of  the  same,  which  Plaintifis  would 
not  otherwise  have  done. 

The  bill  charged  that  the  Defendant  Harding  and  his 
solicitors,  before  the  commencement  of  the  works  and 
buildings,  and  during  the  progress  thereof,  well  knew. 
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en*  had  good  reason  to  suspect,  that  the  Plaintiffs  and 
their  solicitors  and  agents  were  wholly  ignorant  of  the 
"will  of  Mary  Stephenson^  or  that  the  premises  were  de- 
Tised  thereby ;  and  well  knew,  as  the  fact  was,  that  the 
Plaintiffs,  and  their  tenants  and  agents,  were  acting 
wholly  by  mistake  and  in  ignorance  of  any  legal  right 
in  the  Defendant  Harding  to  the  said  premises,  or  any 
part  thereof. 


1848. 

The  Mastbk, 

&c.  of 
Clake  Hall 

V, 

Hakdino. 
Statement. 


The  bill  prayed  an  injunction,  restraining  the  Defend- 
ant Harding  from  suing  out  or  executing  the  writ  of 
poeaesnon  under  the  ejectment ;  and  that  all  such  direc* 
tiona  might  be  given  as  should  be  necessary  and  proper 
for  the  trial  of  the  legal  rights  of  the  Plaintiffs  and  De- 
fendant Harding  in  the  premises,  and  that  the  Defend- 
ant might  be  restrained  from  setting  up  or  giving  in  evi- 
dence on  any  such  trial,  by  way  of  estoppel,  the  said 
lease  of  the  14th  of  April,  1834.  And  in  case  it  should 
appear  that  the  Defendant  Harding  was  entitled  at  law, 
by  virtue  of  the  devise  by  the  will  of  Mary  Stephensan^ 
to  recover  one  moiety,  or  any  other  part  of  the  premises, 
then  that  it  might  be  declared  that  the  Defendant  Hard-- 
ing  was,  under  the  circumstances,  bound  to  join  and  con- 
cur with  the  Plaintiffs  and  all  proper  parties  in  executing 
a  good  and  valid  lease  or  demise  of  the  premises  to  the 
Defendant  Bawniree,  in  pursuance  of  and  in  conformity 
with  the  agreement  of  the  22nd  of  August,  1846 ;  and 
that  in  the  meantime  the  Defendant  Harding  might  be 
restrained  by  injunction  from  ousting  or  evicting  the  De- 
fendant Bawniree  frt)m  the  possession  of  the  premises. 


A  motion  was  made  for  an  injunction  to  restrain  the 
Defendant  from  executing  the  writ  of  possession.  The 
motion  stood  over,  the  Defendant  Harding  undertaking 
in  the  meantime  not  to  disturb  the  possession  of  the 
tenant.     Harding  then  demurred,  for  want  of  equity. 
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Mr.  RomiUt/  and  Mr.  Elmsleyj  in  support  of  the  de- 
murrer:— 

The  bill  seeks  relief,  first,  in  respect  of  a  legal  ques* 
tion ;  and,  secondly,  upon  an  equitable  ground.     The 
legal  question  has  a  double  aspect — Ist,  with  reference  to 
the  proceedings  at  law  which  have  already  taken  place; 
2nd,  with  reference  to  any  future  proceedings  at  law. — 
First,  what  is  the  equity  on  which  the  Collie  can  deprive 
the  Defendant  of  the  benefit  of  the  verdict  which  he 
has  already  obtained  ?    The  Defendant  claims  to  be  the 
owner  of  the  property  in  question ;  he  was  in  possession 
of  that  property,  and  had  demised  it  to  a  tenant;  the 
College,  instead  of  bringing  their  ejectment  as  they  might 
have  done,  induced  the  tenant  to  attorn  to  them,  and 
thus  threw  upon  the  Defendant  the  necessity  of  becom- 
ing the  plaintifi*  at  law.  There  was  no  fiduciary  character 
which  precluded  the  Defendant  from  using  all  the  1^ 
evidence  in  his  power  to  support  his  title.     Secondly, 
the  Defendant  having  recovered  judgment,  the  Coll^ 
if  they  now  assert  any  legal  title  to  the  property,  can 
do  so  by  an  action  of  ejectment,  in  which  they  do  not 
require  the  aid  of  this  Court     The  lease  from  the  De- 
fendant to  Stickney  and  Roumtree  would  be  no  objection 
to  the  title  of  the  College ;  nor  is  there  any  other  im- 
pediment in  the  way  of  any  legal  proceedings  the  Col- 
lege may  be  advised  to  adopts 

As  to  the  equitable  ground  which  is  attempted  to  be 
made : — The  College  by  their  agents  had  distinct  notice 
of  the  Defendant's  claim  before  they  entered  into  the 
agreement  for  the  building  lease.  The  provision  in  that 
agreement  for  the  indemnity  of  the  lessee  shews  that  the 
existence  of  an  adverse  claim  was  known  and  adverted 
to.  The  dates  of  the  correspondence,  the  agreement, 
and  of  the  erection  of  the  new  buildings,  shew  that 
nothbg  which  the  Defendant  had  said,  or  omitted  \x> 
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8a7>  could  have  occasioned  the  expenditure  which  the        1848. 

lessee  of  the  College  has,  under  their  indemnity,  in*  xhe  Mastbk, 

curred.     In  order  to  establish  an  equity  of  this  kind,  n^^*  g  hall 

the  act  must  have  been  done  under  some  encourascement  .,    v- 

^  -  .  ,        .  .  Haiuiino. 

from  the  party  against  whom  the  relief  is  sought :  Dann         

V.  Spurrier  (a).  The  Defendant  Rowntree  was,  in  fact,  a  ''**V""'"'' 
lessee  from  the  Defendant  Harding;  but  a  lessee  cannot 
by  laying  out  money  upon  the  demised  property  raise 
an  equity  against  the  lessor,  to  prevent  him  from  re- 
covering possession  of  the  property :  Attomey-Generai 
V.  BaUol  College  (&).  If  circumstances  like  the  present 
were  held  to  confer  upon  the  Plaintiffs  the  equitable 
right  which  they  seek,  it  would  illustrate  the  remark  of 
Lord  dare  (c),  that  a  man  may  be  "  improved  "  out  of 
his  estate.  On  both  grounds,  therefore,  the  equity  fails. 
Even  if  Roumtree  could  sustain  the  suit,  the  College  has 
no  such  right  It  is  not  enough  that  a  party  is  liable  to 
indemnify  another,  in  respect  of  the  subject  of  the  suit, 
if  he  has  not  been  called  upon  to  do  so,  or  has  not  him- 
self sust^ned  any  injury :  Rigby  v.  Great  Western  Rail- 
way Company  (d), 

Mr.  RoU  and  Mr.  Hare,  for  the  Plaintiffs,  in  support 
of  the  bill. — The  bill  seeks  the  aid  of  this  Court,  first,  as 
ancillary  to  the  trial  of  the  legal  right ;  and,  secondly,  upon 
equitable  grounds  wholly  independent  of  the  legal  right. 
First,  the  legal  rightof  the  Defendant  ^arAw^  to  any  part 
of  the  premises  in  question,  depends  upon  the  effect  of  the 
Registry  Act  for  the  North  Riding  (e);  and  the  question 
upon  the  act  is  whether  a  purchaser  for  valuable  consi- 
deration from  the  heir-at-law  of  Mary  Stephenson,  shall 
not  prevail  against  a  devisee  otMary  Stephenson,  claim- 

(a)  7  Ves.  236.  (d)  2  Phill.  49.    See  Gibsati 

lb)  9  Mod.  411.  V.  InffOy  6  Hare,  112. 

(e)  3  Ridg.  519.  (e)  8  Geo.  2,  c.  6. 
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1848.        ing  under  an  unr^idtered  will  (a).     The  dedaion  of  llie 
The  Ma8tb»,    House  of  Lords  in  Warburton  y.  Loveland{b\  and  the 
reasoning  of  Sir  Edward  Sugden  upon  the  case,  (Vend. 
&  Pur.,  YoL  3,  p.  356, 10th  ed.>)  are  sufficient  to  shew, 
at  least,  the  probability  that  Roumtreey  as  the  purchasor 
from  the  heir-at-law,  has  the  better  title.      That  is  the 
legal  question  which  the  College  are  entitled  to  try,  and 
the  trial  of  which,  in  the  ejectment,  the  Defendant 
Harding  prevented,  by  availing  himself  of  the  lease 
which  he  had  made  to  Rawntree,  the  terre-tenant,  whose 
title  was  then  in  question,  and  by  which  the  Defendants 
in  the  action  were  estopped  from  going  into  the  merits 
of  the  case.     The  lease  ought  not  to  have  been  used  for 
the  purpose  of  the  estoppel,  for  two  reasons ;  first,  be- 
cause it  was  a  demise  which  Harding  had  either  wrong- 
fully made  in  his  own  name,  when,  in  fact,  he  was  at  the 
utmost  entitled  only  to  a  moiety  of  the  property,  or,  as 
to  which,  he  was  with  respect  to  that  moiety  in  the  posi- 
tion of  a  trustee  for  the  Plaintiffs ;  and,  secondly,  because 
such  a  use  of  the  lease  was  a  surprise  upon  the  CcXieg^, 
after  the  notice  of  the  1st  of  July,  1847,  by  which  they 
were  led  to  believe  that  the  title  of  the  Plaintiff  in  the 
ejectment  would  be  founded  upon  the  will  of  Mary 
Stephenson,      The  Court  would,  therefore,  restrain  the 
Defendant  Harding  from  using  the  judgment  whidb  he 
had  so  recovered,  to  evict  the  Defendant  Raumtreej  before 
the  merits  of  the  case  could  be  tried ;  and  also,  restrain 
him  from  availing  himself  of  the  same  estoppel  in  the 
next  trial.     The  latter  relief  is  within  the  rule  on  which 
this    Court   restrains    the  setting  up  of  outstanding 
terms  (c),  and  the  former  is  within  the  principle  thus  stated 
by  Lord  Redesdale:  "  As  courts  of  equity  will  prevent 


(a)  See  sect.  1. 

[b)  2  Dow.  &  CI.  480. 


(c)  Redesdale,  Tr.  on  Plead., 
p.  108,  3rd  ed.;  p.  134,  4th ed. 
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the  nnfiiir  use  of  an  advantage  in  proceeding  in  a  court         1848. 

of  ordinary  jurisdiction,  gained  by  fraud  or  accident.    The  Mastbk, 

they  will  also,  if  the  consequences  of  the  advantage  have 

been  actually  obtained,  restore  the  injured  party  to  his 

lights  (a)."     The   Court  will  not  assist  a  party  after 

verdict,  where  he  has  failed  at  law,  owing  to  any  default 

of  his  own:   Curtess  v.  Smahridge  (b\  Tovey  v.  Vounff  (c), 

I^roAerae  y.  Forman  (d).  Manning  v.  Maestar  {e\  Field 

T.  Beaumani(f) ;  but  where  (as  here)  the  party  had  no 

q>portimity,  by  any  industry  or  vigilance,  of  bringing 

the  true  case  before  the  court  of  law,  this  Court  will 

relieve  against  a  verdict  or  judgment  so  obtained :  Hen- 

ndl  Y.  KeOand{g\  Coddrington  v.  WehbQi)^  Countess  of 

Gmubanmgh  v.  Gifford  (t).   Frankly n  v.  Hiomas  (A), 

Haankey  v.  Veman  (/)• 


Secondly,  the  other  branch  of  the  relief  is  purely  equi- 
table ;  it  assumes  the  legal  question  to  have  been  de- 
cided in  favour  of  the  Defendant  Harding^  and  that  he 
and  the  Plaintiffs  are  tenants  in  common  of  the  premises 
in  equal  moieties.  The  principle  is  that  on  which  equity 
protects  a  party,  who  has  made  improvements  or  others 
wise  expended  money  under  a  supposed  title  or  right, 
from  being  deprived  of  the  benefit  of  his  outlay.  One 
example  of  this  is  in  the  case  of  a  purchaser,  3  Sugd. 
Vend,  and  Pur.  p.  436,  pi.  52  et  seq.,  10th  ed. :  Neesom 
T.  Clarhsan  (m).  It  is  not  only  in  cases  where  the  aid  of 
equity  is  sought  by  the  legal  owner  to  recover  the  lands, 
that  this  equity  is  administered,  nor  does  the  case  of 


(a)  Redesdale,  Tr.  on  Plead., 
p.  105,  3rd  ed. ;  p.  181,  4th  ed. 

{h)  1  Eq.  Ca.  Ab.  p.  377, 
pLl. 

(«?)  Id.  p.  378,  pi.  7. 

\d)  2  Swans.  227,  233. 

\e)  Cited  lb.  231. 

{f)  1  Swans.  207. 


{g)  1   Eq.  Ca.  Ab.,  p.  377, 
pi.  2. 

(A)  Id.  pi.  3. 
(f )  2  P.  Wms.  424. 
{k)  3  Meriv.  226. 
(0  2  Cox,  12. 
(m)  4  Hare,  07. 
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1848.         Needier  v.  Wright  (a)  appear  to  be  any  aathority  for  eo 
The  Mastbr,   restricting  the  rule.     The  application  of  the  equitable 

principle  does  not  depend  upon  the  accident  whether  a 
party  is  plaintiff  or  defendant :  the  Court  does  not  give 
him  in  the  latter  character  what  would  be  refused  to 
him  in  the  former :  Hanson  v.  Keating  (6).     The  cases 
are  numerous  in  which  a  party^  having  expended  money 
in  the  improvement  of  the  land  of  another,  has  acquired 
in  equity  a  right  to  be  indemnified  or  reimbursed  or 
protected  in  some  form,  according  to  the  circumstances 
of  the  case,  in  respect  of  his  expenditure.     A  common 
form  of  this  relief  is  the  case  of  part  performance  of  a 
contract,  upon  which  the  Court  excludes  the  l^al  effiset 
of  the  Statute  of  Frauds.     Another  class  of  cases  arises 
where,  without  any  contract,  a  party  has  acquiesced  in 
the  outlay  upon  his  land  by  another :  Humng  v.  Per- 
rers  (c).  East  India  Company  v.  Vincent  {d\  Jackson  v. 
Cator  (e\  Dann  v.  Spurrier  (/),  Kenney  v.  Brown  {j\ 
Cawdor  v.  Letois  (A),  Pilling  v.  Armitage(t)f  WilHamt 
V.  Earl  of  Jersey  (A),  Durham  and  Sunderland  RaSwoji 
Company  v.  Wawn  (/).     A  third  class  is  where  the  ex- 
penditure has  been  made  by  a  party  in  ignorance  of  a 
defect  in,  or  an  absence  of,  title, — either  the  outlay,  or 
the  title  to  the  lands,  or  both,  being  unknowu  to  the 
legal  owner, — and  therefore  without  acquiescence  or  en- 
couragement on  his  part.     This  principle  is  affirmed  by 
Lord  Ellesmere,  upon  great  consideration,  in  the  Ewrl  of 
Oxfords  case  (m),  and  was  also  laid  down  in  the  prior 
case  of  Peterson  v.  Hickman  (n),  and  followed  in  the 


N 


(a)  Nels.  Ch.  Rep.  67,  cited 
3  Sugd.  V.  &  P.  p.  437,  pi.  66. 

(b)  4  Hare,  4. 

(c)  Gilb.  Eq.  Rep.  85. 

(d)  2Atk.83. 

(e)  6Ve8.  088,  C91. 
(/)  7Ve8.236. 

(S)  3  Ridg.  618,  629. 


(A)  1  Y.  &  C.  427. 

(0  12  Ves.  86.  Per  Sir  W, 
Orant. 

(k)  Cr.  &Ph.  91. 

(/)  SBeay.  119;  2  Railway 
Cases,  396. 

(m)  1  Rep.  in  Chancery,  1. 

(n)  Cited  Id.  p.  3. 
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Bubeequent  case  of  JEdKn  v.  Battaly  (a).  Tlie  circum-  1848. 
stances  stated  in  this  bill  shew  a  stronger  case  for  relief  The  Mastrr, 
than  the  cases  of  the  last  class.  The  present  case  in 
facty  if  it  falls  in  any  respect  short  of  distinct  acquies- 
^nee  and  encouragement^  at  least  takes  an  intermediate 
place  between  the  two  last  classes.  The  expenditure 
Bras  made  by  the  Defendant  Rawntree  in  rebuilding  the 
premises  under  the  indemnity  of  the  College,  owing  to 
I  mistake  as  to  their  title, — tlie  Defendant  Harding 
knowing  that  the  College  and  their  tenant  were  acting 
under  such  mistake, — having  the  means  of  correcting 
that  mistake  and  not  doing  so, — ^rather  promoting  the 
Qdistake  than  the  contrary,  and  encouraging  the  expendi- 
ture by  his  silence  during  the  progress  of  the  works. 
Equity  will  not  in  such  a  case  permit  the  Defendant 
Harding  to  evict  Baumtree,  with  whom  he  is  tenant  in 
common,  and  thereby  obtain  possession  of  a  moiety  of 
the  improvements,  without  bearing  any  portion  of  the 
expense  of  making  them,  but  wUl  compel  him  to  take 
bis  moiety  of  the  property  in  the  improved  state,  subject 
to  the  agreement  for  a  lease  to  Bowntree,  which  formed 
the  consideration  for  those  improvements,  and  join  with 
the  College  in  a  demise  to  Rawntree,  in  conformity  with 
the  agreement. 


Vicb-Chancellor  : — 

This  case  was  argued  before  me  on  general  demurrer 
for  want  of  equity.  The  Plaintiffs  and  Henry  Harding, 
the  Defendant,  both  claim  to  be  entitled  to  the  entirety 
>f  certain  property  in  Newborough-street,  Scarborough, 
the  subject  of  contest  in  this  suit,  now  in  the  tenure  or 
xxsupation  of  the  Defendant  William  Bawntree.     The 


Judgment. 
Jan.  21. 


VOL.  VI. 


(a)  Levinz,  (pt.  2),  152. 

IT 


H.  W. 
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iai&         PhmtiflB  daim  under  the  will  of  Mark  AmAcmg  Ste- 
TW  MA«TBft,  pkensam,  who  died  in  1790,  by  whidi  will  he  devifled  all 
Clam  Hall    ^  ^^  estate  to  trustees^  upon  trusts  for  the  Phuntiffi 
v*  in  rnnainder  expectant  upon  certain  partionlar  estates,  of 

"""—'-     whicfaalifemtefestmZa<yA.r«^(brotherar^«»7 
^'^'"""^'      Harding)  was  the  last ;  and  upon  this  denrarrer  I  must 
assume  that  until  after  the  expenditure  upon  the  pr&* 
mises  in  question  by  Rowniree,  which  I  shall  presaitly 
mention,  the  Plaintiffi  always  supposed  that  the  entirety 
of  the  property  passed  by  the  will  of  Mark  AnAany  Ste- 
phenson ;  and  that  he  had  become  entitled  thereto  u 
heir-at-law  of  his  father.     The  ground  of  Henry  Hari- 
tn^s  claim  to  the  entirety  of  the  premises,  does  not  ap- 
pear.    But,  upon  this  demurrer,  I  must  take  it  to  be 
true  that,  under  the  wills  of  Frances  Stephenson  and 
Mary  Bowes,  the  Defendant,  Henry  Harding^  if  nothing 
had  occurred  to  disturb  such  dispo^tion,  was  entitled  to 
an  undivided  moiety  of  the  property,  and  no  more,  and 
that  the  testator,  Mark  Anthony  Stephenson,  if  nothing 
had  occurred  to  disturb  the  disposition,  became  entitled 
to  the  other  undivided  moiety  thereof  as  the  heir-at-law 
of  Frances  Stephenson,  and  not  as  the  heir  of  his  father. 
I  must  also  take  it  to  be  true,  that  from  the  commence- 
ment of  the  proceedings  mentioned  in  the  biU,  until  he 
recovered  the  entirety  in  ejectment  at  the  Summer  As- 
sizes, Henry  Harding  knew  of  the  existence  of  the  wills 
of  Mary  Stephenson  and  Mary  Bowes,  and  that  the  Plain- 
tiffs did  not.     This  would  explain  the  claim  of  Hentj 
Harding  to  one  moiety  of  the  property.     As  to  his  claim 
to  the  other  moiety,  included  in  his  claim  to  the  en- 
tirety, it  was  suggested  at  the  bar  that  there  was  pro- 
perty which  passed  under  the  wills  of  Mary  Siephenstm 
and  Mary  Bowes,  other  than  and  in  addition  to  that  in 
Newborough-street ;  and  that  the  claim  of  Henry  Hardtsf 
to  the  entirety  might  be  explained  by  supposing,  that, 
since  the  death  of  Mary  Bowes,  a  partition  had  taken 


CASES  IN  CHANCERY. 


291 


fhce,  and  that  Henry  Harding  had  thereby  become  en-  1848. 
titled  to  the  entirety  of  the  property  in  question  in  se-  The  Mastbk, 
Teralty.  To  which  might  perhaps  be  added  a  sugges- 
tion of  a  conveyance  by  Mark  Anthony  Stephenson  in 
his  lifetime ;  but  as  no  such  suggestion  is  to  be  found 
in  the  bill,  I  can  only  treat  the  claim  of  Henry  Harding 
to  more  than  a  moiety  of  the  property  as  a  daim  un- 
explained. All  I  can  say  with  reference  to  that  sug- 
gestion isy  that  the  claim  of  Henry  Harding  to  the  en- 
tirety of  the  property  is  not  necessarily  inconsistent 
with  the  case  made  by  the  bill. 


&c.  of 
Clakb  Hall 

V. 

Hakdtno. 


LfOcy  Harding^  the  last  tenant  for  life,  was  of  unsound 
mind,  though  not  found  so  by  inquisition,  and,  during 
the  last  years  of  his  life,  he  was  under  the  care  of 
Henry  Harding^  who  received  the  rents  and  profits  of 
the  property  in  question,  and  accounted  for  a  moiety 
thereof  to  or  as  the  property  of  Lacy  Harding. 


On  the  14th  of  April,  1834,  during  the  lifetime  of 
Lacyy  Henry  Harding  granted  a  lease  of  the  entire  pro- 
perty to  two  persons,  named  Stickney  and  Roumtree, 
SUckney  is  since  dead,  and  Rowntree  is  a  defendant  to 
this  bill.  The  duration  of  this  lease  does  not  appear. 
On  the  14th  of  December,  1843,  Lacy  Harding  died. 
Afterwards  Stickney  and  Roumtree  treated  with  Henry 
Harding  for  the  renewal  or  extension  of  the  lease ;  but 
before  any  arrangement  was  come  to  between  Stickney 
and  Rowntree  and  Henry  Harding^  Stickney  and  Roum- 
tree heard  of  the  claim  (which  they  appeared  to  have 
treated  as  the  right  and  title)  of  the  Plaintiffs  to  the 
property,  and  applied  to  them  for  a  lease.  A  cor- 
respondence was  then  opened  between  the  Plaintiffs  and 
Henry  Harding  through  the  solicitors  of  each.  In  that 
correspondence  each  party  claimed  the  entire  property. 
Hie  Plaintiffs  called  upon  Henry  Harding  to  explain 

u2 
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1848.         the  grounds  of  his  claim^  which  he  did  not  at  that 

Itie  Mastbb,   moment  think  proper  to  do ;  but  some  correspondence 

CLiuuB  Hall    P^s^>  pointing  at  the  ground  of  his  title,  or  of  his  ob- 

*•  jection  to  the  Plaintiffs'  claim.     The  only  expression  I 

can  find  in  that  correspondence  made  by  the  solicitor  of 

^"***  *  Henry  Harding^  which  can  be  treated  as  a  representa- 
tion of  the  title  under  which  Henry  Harding  clwned  the 
property,  is  contained  in  the  statement,  that,  if  the 
Plaintiffs  can  shew  that  Mark  Anthony  Stephenson  was 
seised  of  it  at  the  time  of  his  death,  the  dispute  between 
the  parties  may  be  easily  settled.  The  last  letter  is 
dated  the  18th  of  August,  1846.  The  surviving  trus- 
tee, or  his  heir,  under  the  will  of  Mark  AntJwny  Stephen'^ 
son,  conveyed  to  the  Plaintiffs  such  legal  estate  in  the 
property  as  passed  under  his  will ;  and  the  question  of 
title  merely  is,  therefore,  strictly  and  properly  a  Ic^al 
question. 

In  that  state  of  things,  both  parties  claimed  the  rent 
from  Stickney  and  Rotontree,  who  elected  to  treat  the 
Plaintiffs  as  the  parties  rightfully  entitled  to  the  entirety 
of  the  property,  and  not  only  paid  them  the  rent,  but 
on  the  22nd  of  August,  1846,  (four  days  after  the  last 
letter  written  on  behalf  of  Henry  Harding),  they  came 
to  an  agreement  in  writing  with  the  Plaintiffs,  by 
which,  in  consideration  of  a  forty  years'  lease,  Rawn- 
tree  agreed  to  expend  money  in  restoring  the  premises, 
and  the  Plaintiffs  agreed  to  indemnify  him  against  the 
expenses  in  question,  if  he  should  be  evicted  from  the  pro- 
perty. Under  this  agreement,  1600/,  was  expended  by 
Roumtree  in  building  upon  the  property.  Henry  Hard- 
ing  was  aware  that  the  expenditure  was  going  on, 
but  did  not  object  to  it,  nor  caution  Rowntree  or  the 
Plaintiffs  against  the  consequences  of  such  expenditure, 
except  so  far  as  the  claim  he  had  made  to  the  entirety 
of  the  property,  which  was  made  before  the  expenditure 
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was  oommenced^  (and  which  claim  was  never  withdrawn),        1848. 
was  notice  that  the  expenditure  was  made  at  the  peril   The  Master, 
of  the  parties  making  it. 


In  May,  1847,  Henry  Harding  commenced  an  action 
of  ejectment  against  Rawntree,  and  some  further  com- 
munication took  place  between  the  solicitors  of  the 
contending  parties,  from  which  the  Plaintiffs'  solicitors 
drew  the  conclusion  that  Henry  Harding  intended,  on 
the  trial  of  the  ejectment,  to  try  the  question  of  title 
with  the  Plaintiffs.  The  ejectment  came  on  to  be  tried 
at  the  last  Sununer  Assizes  for  the  county  of  Yorky 
when  Henry  Harding^  instead  of  going  into  the  ques- 
tion of  title  between  himself  and  the  Plaintiffs,  put  in 
eyidence  the  lease  of  1834,  which  of  course  put  an  end  to 
the  cause  as  between  himself  and  Rowntree,  and  entitled 
Henry  Harding  to  a  verdict.  Henry  Harding  having 
thus  recovered  in  the  action  of  ejectment,  the  present  bill 
was  filed.    [His  Honor  stated  the  prayer  of  the  bilL] 


&c.  of 

Clarb  Hall 

r. 

Harding. 

• 

Judgmenim 


I  have  before  stated  that  a  correspondence  had  taken 
place  between  the  solicitors  of  the  contending  parties, 
on  the  subject  of  Henry  Hardinffs  title.  The  Plain- 
tiffs, referring  to  that  correspondence,  say,  (and  upon 
demurrer  I  must  take  it  to  be  true),  that  the  Defend- 
ant Henry  Harding^  by  the  said  letters  of  his  solicitors' 
claiming  the  entirety  of  the  premises,  wilfully  and  de- 
signedly misled  the  Plaintiffs  and  their  solicitors  as  to 
and  respecting  the  said  title,  and  thereby  the  Plaintiffs 
were  induced  to  enter  into  the  agreement  aforesaid  to 
indemnify  Rawntree  in  respect  of  the  same,  which  the 
Plaintiffs  ^ould  not  otherwise  have  done.  The  con- 
sideration of  this  passage  I  shall  consider  hereafter. 


The  Plaintiffs  have  made  three  points  in  argument. 
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up(m  which,  or  some  of  them,  I  think  my  dedflkm  must 
turn. 

The  first  point  is,  that  the  use  made  by  Henry  Hardr 
mfff  at  the  trial  of  the  lease  of  April,  1834,  (r^ard 
being  had  to  the  correspondence  before  referred  to)^ 
made  it  a  case  of  surprise,  against  which  the  Court  will 
grant  relief.  Secondly,  that  r^ard  being  had  to  the 
circumstances  under  which  the  lease  of  April,  1834, 
was  granted,  Henry  Hardtng  was  a  trustee  for  the 
Plaintiffs  to  the  extent  of  their  interest  in  the  property. 
Thirdly,  that  if  the  Plaintiffs  are  not  entitled  at  law  to 
the  property,  they  are  entitled  to  relief  in  equity  in 
respect  of  the  expenditure  by  their  tenant  on  llie  pro- 
perty, as  to  which  they  had  entered  into  a  covenant  to 
indemnify  the  tenant. 

Upon  the  first  of  the  three  points  (suppodng  the 
second  and  third  not  to  arise)  I  had  no  doubt  during 
any  part  of  the  argument.  The  Plaintiffs'  case  on  tbat 
point  alone  cannot  be  carried  higher  than  this, — that  a 
claimant  to  an  estate  in  the  occupation  of  the  Plaintifi 
by  their  tenant  refused  to  disclose  hb  title  to  his  ad- 
versary before  the  trial  at  law,  and  also  led  his  adversary 
to  suppose  that  he  intended  to  meet  him  in  the  court  of 
law  upon  the  question  of  title,  and  that  instead  of  going 
to  trial  upon  that  issue,  he  surprised  his  adversary  by 
setting  up  a  term  which  enabled  him  to  obtain  a  ver- 
dict by  estoppel  without  going  to  trial  on  the  question 
of  title.  The  consequence  of  this  has  certainly  been 
that  the  Defendant  Harding  has  got  possession  of  the 
property  in  dispute,  without  the  right  having  been  tried 
between  himself  and  the  Plaintiffs.  The  question,  then, 
is,  what  equity  does  that  state  of  things  give  to  the 
Plaintiffs  ?     All  the  questions  upon  the  tide  were  and 
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are  purely  legal  questions.     If  the  Plaintiffs  had  come         1848. 
before  the  trial  they  would  have  got  relief  to  the  extent    xhe  MASTsa, 
of  a  decree  (for  it  cannot  be  had  upon  motion)  restrain-    q^^^  Havl 
ing  Henry  Harding  setting  up  the  lease  of  April,  1834.  »• 

This,  however,  owing  (as  I  will  call  it)  to  a  device  of         

Henry  Harding^  was  not  done,  and  Henry  Harding  has  ^"""^* 

got,  or  will  get,  if  he  sues  out  execution,  possession  of 
the  property,  and  oblige  the  Phdntiffs  to  iissert  their 
title  in  another  ejectment  But  that  will  not  give  the 
Plaintiffs  an  equity  to  have  the  judgment  obtained  by 
Henry  Harding  set  aside,  unless  the  effect  of  wliat  has 
passed  has  been  to  raise,  or  unless  there  exists,  an  im- 
pediment to  the  trial  of  the  title  at  law.  Here  the 
Plaintiffs  ask  that  their  case, — that  the  dry  question  of 
l^al  title, — ^may  be  tried  under  the  direction  of  this 
Court.  But  why  such  relief?  If  there  were  an  im- 
pediment, all  that  the  Court  would  do  would  be  to  re- 
move it  out  of  the  way.  But  impediment  there  is  none 
in  the  present  state  of  things ;  for  though  the  lease  of 
April,  1834,  was  an  esto2)pcl  as  between  Henry  Harding 
and  his  lessee  under  it,  it  is  no  estoppel  as  between 
Henry  Harding  and  the  Plaintiffs.  All  that  the  Court 
could  do  would  be  to  give  the  Plaintiffs  leave  to  bring 
an  ejectment,  which  they  may  do  as  effectually  without 
the  leave  of  this  Court  as  with  it.  In  answer  to  the 
suggestion,  that  the  device  by  which  Henry  Harding 
has  recovered  the  possession  of  the  property  without 
proving  his  title,  and  thereby  thrown  on  the  Plaintiffs 
the  onus  of  being  plaintiffs  at  law  instead  of  defendants, 
— the  Defendant  is  entitled  to  the  benefit  of  the  ob- 
servation, that  the  Plaintiffs,  by  {)revailing  on  Stichney 
and  Bawntree  to  attorn  to  them,  put  Henry  Harding  out 
of  possession  without  proof  of  their  title;  and  the  effect 
of  the  verdict  has  only  been  to  restore  him  to  the 
position  he  was  in  at  the  death  of  Lacy  Harding.     The 
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qoadaB  oa  the  Segistrj  Act  is  m  proper  qvieatioo  for  a 
court  o£  IiWy  azii  xkjc  tor  this  Court. 


Upon  the  secood  point  I  sm  equaDj  dear.  Admit- 
ting  for  the  sake  of  the  argmnait.  but  no  further,  that 
the  poeeeaaoQ  ot*  Baay  HardiMg,  as  regards  Zocyy 
woiold  hare  niade  Henry  HartSmg  a  trustee  for  him, 
that  would  not  make  him  a  trustee  tx  the  remainder- 
man, agaiim  whom  he  has  set  np  an  adrerse  daim  by 


The  third  point  gires  rise  to  sereral  questi(ni8»  one  of 
which  must,  I  think,  be  dearhr  answered  in  the  Defend- 
ant s  favour.  If  a  party  in  the  poeeesraon  of  an  estate, 
knowii^  that  another  cUms  the  property,  will,  with  his 
eyes  open,  spend  money  upon  it,  I  know  of  no  case  in 
which  it  has  been  held  that  he  can,  in  the  absence  of 
special  drcumstances,  keep  the  lawful  owner  out  of  poe- 
session,  unless  he  will  reimburse  the  party  in  possession 
the  expenditure  he  has  made.  That  would  indeed  be 
improying  a  man  out  of  his  own  estate ;  and  I  think  the 
same  reasoning  must  apply  where  one  party  claims  to  be 
tenant  in  conmion  with  another,  and  that  other  denies 
the  tenancy  and  daims  the  entirety  of  the  property.  I 
cannot  distingtiish  the  two  cases.  I  speak,  of  course,  of 
those  cases  in  which  the  daim  of  the  party  out  of  pos- 
session has  been  distinctly  made.  Here  Henry  Hardag 
made  daim  to  the  entirety  of  the  property  in  question 
from  the  commencement  of  the  correspondence  I  haye 
referred  to,  down  to  the  18th  of  August,  1846,  only  four 
days  before  the  Plaintifis  (with  full  knowledge  of  that 
daim)  made  the  agreement  for  the  lease  with  RownJtree. 
It  is  dear  that  they  made  that  agreement  with  full 
knowledge  of  Henry  Harding's  claim. 

It  was  said,  indeed,  that  Henry  Harding^  seeing  the  ex- 


9. 

Harding. 
JudgmtHt. 
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penditore  going  on,  ought  in  fairness  to  have  re-asserted         \^^. 
his  claim,  but  that  as  a  question  of  law  I  cannot  accede    The  Mastbk, 
ta     Where  a  party  has  once  given  distinct  notice  of  his    clarb  Ham. 
claim,  the  onus  is  on  the  other  side  to  shew  he  has 
abandoned,  or  given  reason  to  believe  he  has  abandoned, 
his  claim.    The  bill  does  not  make  that  case,  nor  does 
the  bill,  I  think,  suggest  that  Henry  Harding  knew  of 
the  terms  of  the  agreement  of  the  22nd  August,  1846. 
If  that  be  so,  it  will  strengthen  the  Defendant's  case, 
but  I  do  not  think  it  is  necessary  to  it. 

"With  respect  to  the  Defendant's  alleged  delay  in  bring- 
ing the  ejectment,  it  was  not  such  as  to  affect  the  case. 
The  bill  does  not  suggest  that  any  fraudulent  purpose 
with  reference  to  the  expenditure  of  Stickney  and  Rown' 
trecy  operated  on  Henry  Hardiness  mind  as  a  ground  for 
not  accelerating  the  trial  That  being  so,  I  cannot,  in 
the  absence  of  such  a  suggestion,  infer  a  fraudulent 
motive  merely  from  the  fact  of  Henry  Harding  passing 
by  the  Spring  Assizes  of  1847. 

The  Plaintiffs,  therefore,  in  my  opinion,  have  no 
equity,  unless  an  equity  is  to  be  found  in  the  passage 
of  the  bill  which  I  have  quoted  above.  In  that  passage 
it  will  be  remembered  that  the  bill  refers  to  the  claim 
made  in  the  letters.  That  passage  requires  very  close 
examination,  in  order  to  fix  its  real  meaning.  If  Henry 
Harding  do  not  recover  anything,  the  Plaintiffs  of  course 
will  have  the  full  benefit  of  the  expenditure — they  will 
keep  the  property.  The  case,  therefore,  to  which  the 
passage  in  question  must  apply  is  the  case  oi  Henry 
Harding  recovering  the  whole  or  part  of  the  property. 
Now,  if  he  recover  the  whole,  or  more  than  a  moiety  of 
the  property  by  a  title  not  derived  under  the  wills  of 
Mary  Stephenson  and  Mary  Bowes,  his  representations 
in  the  letters  will,  to  that  extent,  be  justified,  and  the 
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1848.        Plamtifffl  will  not,  to  thmt  extent,  hmye  been  mided.    I 

TW  MAvnsy  must,  therefore,  nndentand  the  paasige  under  oonaider- 

Cukju  Ball   *^®^  *®  referring  exdnsiTely  to  the  recovery  by  Henry 

V-  Harding  of  that  m<Hety  to  which  he  was  originally  enr 

titled  under  the  above-mentioned  wills,  and  to  that  alone. 

jmagwumu  rpj^^  question  then  is  on  the  effect  of  the  passage  (so  un- 
derstood) in  giving  the  Plaintiffs  an  equity  in  respect  of 
the  expenditure  on  the  property  in  consequence  is^Hewry 
Harding  claiming  the  moiety  by  a  title  under  the  wills  I 
have  mentioned.  I  clearly  understand  that  to  be  the 
meaning  of  the  passage ;  and  it  must  be  the  meaning. 
The  first  observation  which  occurs  is,  as  to  the  animus 
with  which  Henry  Harding  made  the  claim.  It  cannot 
possibly  have  had  reference  to  the  expenditure,  in  re- 
spect of  which  the  equity  is  claimed;  for  Henry  Harir 
in^s  claim  to  the  entirety  was  finally  made  on  the  18th 
of  August,  1846,  and  the  expenditure  was  not  contracted 
for  until  afler  that.  This  observation  further  confines 
or  imposes  a  further  limit  on  the  meaning  of  the  passage 
in  question,  and  reduces  it  to  this, — that  Henry  Harding 
made  his  claim  to  the  entirety  for  the  purpose  of  wil- 
fully and  designedly  misleading  the  Plaintiffs  as  to  the 
grounds  of  his  claim  to  the  moiety;  that  is,  for  the  pur- 
pose of  concealing  his  title  from  them, — for,  if  the  chdm 
has  no  reference  to  the  expenditure,  I  can  find  no  other 
meaning  for  the  passage  but  the  one  which  I  have  men* 
tioned.  Now,  excluding  for  a  moment  the  animus  with 
which  the  claim  is  said  to  have  been  made,  could  it  be 
seriously  argued,  that  a  claim  exceeding  in  extent  what 
the  claimant  knows  he  is  entitled  to,  would  justify  the 
party  against  whom  it  is  made  in  treating  that  claim  as 
a  nullity,  and  justify  him  in  expending  money  in  im- 
provements on  property,  which  property  he  knows  to  be 
claimed  by  another?  Would  it  justify  him  so  as  to  make 
that  other  his  debtor  to  the  amount  expended  in  case 
the  claim  should  prove  well  founded?   This  must  be  an- 
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swered  in  the  negative ;  and,  in  this  case,  k  fortiori,  it        1848. 
must  be  so  answered,  for  the  only  representation  made    The  Mastbb, 
— that  which  related  to  Mark  Anthony    SiephensorCs    clareHall 

seisin  at  his  death — is  in  accordance  with  Henry  Hard-      „    *• 

1          J              Haedino. 
in^s  title.      The   equity  must,  therefore,  depend   on  

the  animus,  and  the  effect  it  is  said  to  have  produced 
on  the  Plaintiffs.  There  are  limits  beyond  which 
merely  general  expressions  must  not  be  carried  even 
on  demurrer.  What  is  the  device  by  means  of  which 
Henry  Harding  wilfully  and  designedly  misled  the 
PIsdntiffs  ?  He  claimed  the  entirety  of  an  estate,  to 
one-half  of  which  only,  on  the  statement  contained  in 
the  bill,  he  knew  he  was  entitled.  How  could  that  mis- 
lead the  Pliuntiffs  as  to  Henry  Harding's  right  to  part 
of  what  he  claimed  ?  They  say  they  knew  nothing  of 
the'wills  of  Mary  Steplienson  and  Mary  Botoes,  nor  of 
the  ground  of  Henry  Hardinrfs  claim ;  and  that  they 
supposed  Mark  Anthony  Stephenson  was  entitled  as  heir 
of  his  father ;  and  that  they,  the  Plaintiffs,  were  entitled 
under  his  will.  Henry  Harding's  claim,  under  those  cir- 
cumstances, could  no  more  mislead  them  than  would  the 
claim  to  a  moiety,  the  title  to  which  was  unexplained. 
Still  the  Plaintiffs  say  they  were  misled, — that  Henry 
Harding  intended  to  mislead  them  ;  and  the  statement 
in  the  bill  is,  that,  in  consequence,  they  treated  his 
claim  as  a  nullity,  and  expended  their  money  as  if 
no  such  claim  existed.  Now,  must  I  not,  before  I  de- 
cree Henry  Harding  to  pay  for  his  own  estate,  inquire, 
whether  the  circumstances  which  the  Plaintifis  say 
misled  them  are  such  as  could  mislead  anybody  not 
wilfully  blind?  It  must  always  be  remembered  that 
Henry  Harding  made  no  misrepresentation.  He  says 
nothing,  even  by  implication,  which  was  untrue  or  in- 
consistent with  his  admitted  title.  My  opinion  is,  that 
the  Plaintiflb  were  not  justified  in  treating  the  claim, 
in  a  case  where  they  knew  nothing  of  the  title,  as  a 
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184a  nuUitj,  so  as  to  entitle  tbem  to  reoorer  back  the  expen- 

Tkt  Mastsk,  ditare.    Having  come  to  the  conduoon  I  have  stated, — 

C  ^  Halm,  ^^^  ^  Plainti£&  hare  no  equity,  unless  it  could  be 

v«  found  in  the  charges  I  hare  mentioned,  and  bdng  satis- 

'  fied  that  the  charges  will  not  giye  it,  I  am  of  ojnnion 

•^^■^'*  that  this  demurrer  must  be  allowed. 


2Srd  Si  24ik  POWELL  V.  THOMA& 

A  aAherj  pro-  X  HIS  was  a  motion  for  an  injunction  to  restrain  the 
ftrnctedTrafl-  Defendant  from  disturbing  or  interfering  with  the  Plain- 
WSJ  from  hif     ^  \j^  [^^  possession  and  use  of  a  railway  across  the  land 

ooUierj  acroM  *  ... 

the  kndi  of  of  the  Defendant,  and  from  proceeding  with  an  action  of 

penons  by  ejectment,  which  he  commenced  for  the  recovery  of  the 

JU^^I^U^^  land,  which  was  the  site  of  the  railway.      The  motion 

wrote  « letter  ^^3  made  UDon  the  answer.     By  the  bill  and  answer  it 

to  the  Defend-  '^  t^    .     ./«  1  .  /.  • 

ant,  acroM  appeared  that  the  Plaintiff  was  the  proprietor  of  certain 
desired  to  carry  coUieries  in  the  parish  of  Lantwit  Vardre,  in  the  county 
Jrf  ^^*to  ®^  Glamorgan ;  and  being  desirous  of  forming  a  railway 
thepoweraofa  to  connect  his  collieries  vn\h.  a  rcdlroad  or  canal,  by 

localactof 

Parliament,  which  their  producc  might  be  conveyed  to  the  sea,  he, 
^CteUm'to  ^°  ^^  about  the  year  1842,  entered  into  arrangements 
take  lands         ^j^jj  \\^^  different  proprietors  and  occupiers  of  land  in 

within  a  ccr-  ^  .  . 

tain  area  for       the  designed  line,  for  a  right  of  passage  over  the  same, 

road- ways,  and  . 

offering,  on  agreeing  to  pay  them,  m  some  cases  gross  sums  per 
Haindff *to^ay  *"^u™»  ^^^  ^^  Others  a  way-leave  rent.  The  Defendant 
him  for  the        ^as  the  perpetual  curate  of  Lantwity  and  was  seised  in 

land  at  a  fair         ,  , 

Taloation.  The  right  of  his  church  of  a  piece  of  land,  oyer  which  the 

Defendant  did 
not  reply  to  the 

letter,  and  the  railway  was  made  across  bis  land  without  farther  commnnication  with  him* 
A  year  or  two  afterwards  the  Plaintiff  and  Defendant  had  an  interview,  bat  did  not  afree 
as  to  the  price  to  be  paid  for  the  land,  and  three  or  four  years  after  the  railway  was  made 
the  Defendant  brought  his  ejectment,  whereupon  the  Plaintiff  filed  his  biU  for  an  injonctiOD, 
charging  acquiescence.  The  Court,  on  motion,  restrained  the  action,  upon  the  Plaintiff 
giving  judgment  in  the  ejectment,  and  paying  a  sum  into  court  not  less  than  the  amoont  of 
the  utmost  Taloation  of  the  land. 


CASES  IN  CHANCERY. 


301 


Plaintiff  proposed  to  form  his  road,  and  the  Plaintiff's 
solicitors  wrote  to  the  Defendant  the  following  letter: — 

"October  25,  1842. 

**  Sir, — Mr.  Thomas  Powell  is  proprietor,  lessee,  and 
occupier  of  certain  estates  situate  in  the  several  parishes 
of  JLantrissent  and  Laniwit  Vardre,  with  certain  mines  of 
coal  and  ironstone,  lying  within  four  miles  of  the  GUz" 
morffanshire  canaL  In  consequence  of  his  having  been 
unable  hitherto  to  make  arrangements  with  the  land- 
owners for  land  to  form  a  railway  for  conveying  his  coal 
to  the  canal,  he  has  determined  upon  availing  himself  of 
the  compulsory  powers  of  the  act  of  the  30  Geo.  3, 
called  '  The  Glamorganshire  Canal  Act,'  for  making  the 
railway,  in  case  he  cannot  otherwise  agree  with  all  the 
landowners.  Pursuant  to  such  determination  he  has 
caused  part  of  two  fields  situate  in  the  said  parish  of 
Lantwit  Vardre,  of  which  you  are  owner  or  reputed 
owner,  and  which  lies  between  his  coal  works  and  the 
canal,  to  be  accurately  measured  and  mapped ;  and  it  will 
be  necessary  that  he  should  take  3  roods  and  34  perches 
thereof,  a  little  more  or  less — for  the  purposes  of  the 
railway.  The  length  of  the  railway  through  your  land 
will  be  about  15  chains  and  40  links.  The  map  is  lying 
at  Dehewyd,  and  open  to  the  inspection  of  the  land- 
owners ;  or,  if  desired,  he  will,  on  hearing  to  that  effect, 
send  a  tracing  of  the  part  relating  to  your  land  for  your 
inspection.  Mr.  Powell  is  ready  to  treat  and  agree  with 
you  as  the  proprietor,  and  the  rector,  lessee,  or  occupier 
of  those  lands,  for  the  damages  that  may  be  sustained  by 
the  making  of  the  proposed  railway  or  road,  and  for 
that  purpose  he  or  his  agent  will  wait  on  you  at  any  time 
or  place  you  may  appoint,  and  he  is  willing  to  give  a  fair 
and  liberal  value  for  the  land.  He  conceives  the  amount 
may  be  easily  ascertained  and  agreed  upon  between  you, 
without  his  having  occasion  to  resort  to  the  compulsory 
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powers  of  the  Canal  Act :  he  has  every  thing  ready  to 
work  his  coal  in  large  quantities^  and  is,  therefore,  nndor 
the  necessity  of  proceeding  in  this  matter  without  unne- 
cessary delay.  We  trust  we  shall  receive  your  reply  on 
or  before  the  25th  day  of  November  next,  which  will 
govern  our  future  proceedings.  In  case  we  do  not  hear 
from  you  by  that  time,  Mr.  Powell  will  consider  that  yon 
refuse  or  neglect  to  treat  with  him  for  the  land,  and  in 
that  case  will  pursue  such  course  with  reference  to  the 
land  as  he  may  be  advised*" 


The  Defendant  made  no  reply  to  this  letter,  and  the 
Phdntiff,  without  any  expression  of  assent  or  dissent  to  the 
proposal  on  the  part  of  the  Defendant,  constructed  the  rail- 
way across  his  land,  and  thereby  formeda  junction, not  with 
the  Olamorganshire  Canal,  but  with  the  TaffVaJe  Bail- 
way.  In  April,  1 844,  the  Plaintiff  and  Defendant  met,  at 
the  request  of  the  former,  who  produced  valuations  of  the 
land  which  he  had  caused  to  be  made,  and  according  to 
the  average  of  which  estimates  the  value  of  the  land  used 
for  the  ndlway,  at  thirty  years'  purchase,  was  29/1 14«.  Zd, 
The  Defendant  declined  to  accept  the  sum  offered,  both, 
as  he  stated  in  his  answer,  because  he  had  no  power  to 
treat  for  the  absolute  sale  of  the  land,  and  because  he 
considered  the  price  offered  to  be  inadequate,  and  that 
the  remuneration  ought  to  be  by  a  way-leave  of  a  penny 
per  ton  on  the  goods  carried  over  the  land,  being  the 
rent  which  the  Plaintiff  had  agreed  to  pay  to  a  neigh- 
bouring proprietor.  The  Plaintiff  refused  to  entertain 
the  proposal  that  he  should  pay  a  way-leave,  and  in- 
sisted that  the  cases  of  the  Defendant,  and  the  other  pro- 
prietor  to  whom  such  rent  was  paid,  were  not  analogooa. 
The  parties  did  not  come  to  any  agreement  with  respect 
to  the  payment  to  be  made  to  the  Defendant  for  the 
land ;  but  the  possession  of  the  Plaintiff  and  the  use  of 
the  railway  continued  without  opposition  until  the  lat- 
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ter  part  of  the  year  18479  when,  after  some  correspond- 
ence, with  the  view  of  referring  the  matter  to  arbitra- 
tion, whidi  ended  without  any  result,  the  Defendant 
brought  his  ejectment  against  the  Plaintiff  to  recover  the 
land.  The  Plaintiff  then  filed  his  bill,  alle^ng  that  the 
highest  valuation  of  the  land  in  question  was  51 L;  that 
the  Plaintiffs  had  expended  upon  the  railway  over  it  5iX)L 
or  60021,  with  the  knowledge  and  assent  of  the  Defend- 
ant, and  had  completed  the  junction  with  the  Taff  Vak 
Railway,  at  an  expense  of  many  thousands  of  pounds,  of 
which  the  part  in  question  was  an  essential  portion,  and 
that  the  Defendant  had  stood  by  and  witnessed  the  ex- 
penditure of  the  Plaintiff  upon  the  land,  without  intimat- 
ing any  disapprobation  or  objection.  The  bill  prayed 
a  declaration  that  the  Plaintiff  was  entitled  in  equity  as 
against  the  Defendant  to  have  and  maintain  the  use  of 
the  railway  over  the  lands  in  question,  and  that  the 
Defendant  might  be  decreed  to  assure  the  same  to  the 
Plaintiff  for  such  estate  as  he  could,  the  Plaintiff  offering 
to  pay  the  Defendant  the  amount  of  the  highest  valua- 
tion of  the  land,  ¥rith  interest;  and  if,  from  any  cause> 
the  Court  should  hold  the  Defendant  not  to  be  bound 
to  take  such  amount,  then  that  it  might  be  declared 
that  he  was  bound  to  take  the  fair  value  of,  or  a  fur 
compensation  for,  the  land ;  and  that  the  same  miglit  be 
ascertained  imder  the  direction  of  the  Court,  and  the 
Defendants  in  the  meantime  restrained  from  disturbing 
the  Plaintiff's  possession,  or  proceeding  with  the  eject- 
ment, or  with  any  action  agiunst  the  Plaintiff  for 
damages  in  respect  of  the  construction  or  use  of  the 
ndlway. 


1848. 


Siatemmt, 


The  answer  of  the  Defendant  stated,  that  at  the  time 
he  received  the  letter  of  October,  1842,  he  had  reason 
to  believe  that  he  should  not  continue  to  be  the  in- 
cumbent of  Lanswit  after  the  year  1845,  and  he  did 
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not  oppose  the  entry  of  the  Plaintiff  upon  the  land: 
that  he  also  believed  the  Plidntiff  had  power^  under  the 
said  Glamorganshire  Canal  Act,  to  make  the  railway 
across  the  land ;  and  he  admitted  that,  under  such  cir- 
cumstances, he  did  stand  by  and  witness  the  expendi- 
ture on  the  land  for  completing  the  railway,  without 
objection :  for,  under  the  circumstances,  he  did  not  fed 
that  it  was  his  duty  to  interfere  with  the  progress  of 
the  works. 


Argument, 


Mr.  RomiUy  and  Mr.  W.  M.  JameSy  for  the  Plaintiff 
argued  that  the  case  was  one,  if  not  of  agreement,  yet 
of  clear  and  admitted  acquiescence;  and  the  Court 
would  not  permit  the  Defendant,  either  capriciously,  or 
to  enforce  an  extortionate  demand,  to  render  valueless 
the  road  in  making  which  the  Plaintiff  had  expended  so 
large  a  sum :  Claverin^s  case  (a),  E<ist  India  Company 
V.  Vincent  (b),  Stiles  v.  Cowper  (c),  Attorney- General  y. 
Baliol  CoUege{d)y  Williams  v.  Earl  of  Jersey  (e),  Piekard 
V.  Sears  (f). 


Mr.  Walker  and  IVir.  Headlam,  for  the  Defendant, 
contended  that  there  was  nothing  upon  which  acquies- 


(a)  "There  was  a  case— I 
do  not  know  whether  it  came 
to  a  decree — against  Mr.  Crearge 
Claverinffy  in  which  some  per- 
son was  carrying  on  a  project 
of  a  colliery,  and  had  sunk  a 
shaft  at  a  considerable  expense. 
Mr.  Clavering  saw  the  thing 
going  on,  and  in  the  execution 
of  that  plan  it  was  very  clear 
the  colliery  was  not  worth  a 
farthing  without  a  road  over 
his  ground,  and  when  the  work 
was  begun,  he  said  he  would 


not  give  the  road.  The  end  of 
it  was  that  he  was  made  sen- 
sible, I  do  not  know  whether 
by  a  decree  or  not,  that  he  was 
to  give  the  road  at  a  fiur  va- 
lue." Per  Lord  Loughborough^ 
L.  C,  6  Ves.  690. 

{b)  2  Atk.  83. 

(c)  3  Atk.  692. 

\d)  9  Mod.  411. 

(«)  Cr.  &  Ph.  91. 

(/)  6  Ad.  &  El.  474.    Per 
Lord  Denmany  C.  J. 
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oence  could  be  founded.  There  had  been  no  dealing  or 
treaty  whatever,  and  the  case  was  simply  one  in  which 
the  Phdntiff  had  taken  possession  of  the  lands  of  the 
Defendant  without  his  license  or  sanction.  The  mere 
fact  that  he  had  written  a  letter  to  the  Defendant,  re- 
ferring to  the  existence  of  compulsory  powers  for  taking 
the  land  under  the  Canal  Act,  rendered  the  case  less 
favourable  to  him ;  for,  while  the  Plaintiff  had  no  such 
compulsory  powers  to  construct  the  railway  which  he 
had  ultimately  made,  his  threats  to  use  those  powers 
might  have  disarmed  opposition,  by  leading  the  Defend- 
ant to  believe  that  resistance  would  be  useless.  The  case 
of  The  Mastery  8fc.  of  Clare  Hall  v.  Harding  (a)  was  also 
mentioned. 


1848. 


Argument, 


The  Vice -Chancellor  said  that  it  appeared  there 
had  never  been  any  dispute  between  the  parties  with 
respect  to  the  occupation  of  the  land  for  the  purpose  of 
the  railway  until  the  ejectment  was  brought.  The  only 
dispute  between  the  parties  had  been  upon  the  question 
of  price.  The  Plaintiff  had  reason  to  believe  that  the 
price  was  the  only  question  between  himself  and  the 
Defendant.  It  was  a  case  in  which  the  Plaintiff  ought 
not  to  be  deprived  of  the  use  of  his  railway,  and  of  the 
entire  benefit  of  his  outlay  in  constructing  it,  at  least 
until  the  question  had  been  determined  at  the  hearing 
of  the  cause.  But  the  Plaintiff  must  submit  to  judg- 
ment in  the  action,  and  pay  such  a  sum  into  court  as 
would  constitute  a  sufficient  security  to  the  Defendant 
for  the  price  of  the  land. 


The  Plaintiff  paying  200/.  into  court  within  a  month,  and 
giving  judgment  in  the  action  of  ejectment  to  be  dealt  with  as 
the  Court  ahall  direct,  proceedings  in  the  action  to  be  stayed  un- 
til the  hearing,  or  until  the  further  order  of  the  Court. 


VOL.  VI. 


(a)  Supra,  p.  273. 

X 


Judgmeni, 


Minute, 


H.  W. 
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26ik  May.  In  re  P  AKBY. 

Stock standiiiff  X  HE  Trusts  Act,  10  &  II  YicL  c.  96,  provides  that 
munetoffur-     **  ^  trustees  or  other  persons  having  any  annuities  or 

▼iving  and  de-  stocks  Standing  in  their  name  in  the  books  of  the  Gro- 
omed tmiteet 

msj  be  trans-     vemor  and  Company  of  the  Bank  of  Engbmd,  &c.,  or 

famed  bj  tlie  i«  .  -^^         <       i*       • 

•orriTora  totlie  <^7  government  or  parliamentary  securities  standing  in 
GamOmuiflr  *^®"^  names,  or  in  the  names  of  any  deceased  persons  of 
tiie  **  Tniata  whom  they  shall  be  personal  representatives,  upon  any 
Vict.  c.  96.        trusts  whatsoever,  or  the  major  part  of  them,  shall  be 

at  liberty  to  transfer  or  deposit  such  stocks  or  securities 
into  or  in  the  name  of  the  stud  Accountant-general,  with 
his  privity  in  the  matter  of  the  particular  trust,"  Ac. 

In  this  case  the  stock  stood  in  the  joint  names  of  four 
trustees,  two  of  whom  were  dead.  The  two  surviving 
trustees  were  desirous  of  transferring  the  trust-fund  into 
court,  imder  the  act,  and 

Mr.  Amphletty  on  the  part  of  the  trustees,  submitted 
to  the  Court  that  a  doubt  had  been  suggested,  whether 
the  case  of  the  two  survivors,  being  neither  *'  the 
trustees  **  nor  ^*  the  executors  **  of  a  trustee,  was  within 
the  act. 


The  Vice-Chancbllob  was  of  opinion  that  the  case 
was  within  the  act 
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WADDILOVE  V.  TAYLOR.  29M  June. 

UN  the  petition  of  a  mortgagee  for  payment  out  of  The  mortgagee 

of  ft  fund  in 

court  to  him  of  a  fund  the  subject  of  the  mortgage,  court  is  enti- 

tied  to  the  ex- 
pense of  ob- 

Mr.  TweUs,  for  the  Petitioner,  asked  that  the  Taxing  ^^^is » 'J^P- 

,  ,  ,  order  on  the 

Master  might  be  ordered  to  tax  the  Petitioner  his  costs  fund  in  a  case 

as  mortgagee,  including  therein  the  costs  of  and  of  ob-  empowered  bj 

taining  a  stop-order  in  pursuance  of  the  usual  clause  in  j^^^'^lSr^ 

the  mortgage-deed,  enabling  the  mortgagee  to  apply  to  *<>  ^  ^^^^ 

for  that  pur* 

the  Court  for  that  purpose.  pose,  but  sueh 

expenses  are 
not  allowed  by 

Mr.  Taulminy  for  a  second  mortG^a^cee  of  the  same  ^c  taxing- 

'  ^         ^       "^""o  master  under 

fund,  objected  to  any  special  direction  as  to  the  costs  the  common 
of  the  stop-order.     The  Master  would  tax  those  costs  the  costs  of  the 
without  a  special  order  if  they  were  properly  a  charge  ™**'*K*8««- 
upon  the  fund ;  if  not,  the  Court  would  not  give  them. 
The  stop-order  was  a  part  of  the  expense  of  the  original 
security,  which  should  have  been  pjud  or  provided  for 
by  the  mortgagor  at  the  time  the  charge  was  made. 


The  Vice-chancellor  having  ascertained  that  the  Judgment. 
expenses  of  the  mortgagee  in  respect  of  the  stop-order 
would  not  be  allowed  by  the  Taxing  Master  without 
the  order  of  the  Court  to  that  effect,  directed  the  costs, 
including  the  expenses  of  the  Petitioner  in  respect  of 
the  stop-order,  to  be  taxed,  and  paid  out  of  the  fund. 


x2 
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eihJvfy. 

Pftnonalter- 
Tice  of  the  cop  j 
of  a  traversing 
note  maj  be 
made,  (by  leave 
of  the  Court, 
independentlj 
of  the  General 
Orden),  npon 
a  defendant 
who  has  not 
taken  any  step 
to  defend  the 
salt  either  in 
person  or  by  a 
solicitor,  moA 
where  the  ser- 
vice cannot, 
therefore,  be 
made  in  the 
manner  direct- 
ed by  the  56th 
General  Order 
of  May,  1845. 


LAURIE  V.  BURN. 

JVlR.  J.  H.  Palmer  moyed5  on  behalf  of  the  Pluntifi^ 
for  leave  to  serve  a  copy  of  the  traversing  note  upon  a 
Defendant  who  had  taken  no  step  in  the  cause,  either 
in  person  or  by  a  solicitor,  but  for  whom  the  Plaintiff 
had  entered  an  appearance,  under  the  General  Order 
XXIX.,  of  May,  1845. 

He  referred  to  the  General  Order  LVI.,  of  May, 
1845,  which  directs  the  service  to  be  made  in  a  manner 
not  applicable  to  the  case  of  a  party  who  takes  no  means 
of  defending  the  suit,  and  to  the  case  of  MasM  v.  ^acci- 
ley^  in  which  the  Lord  Chancellor  (a)  said,  that  in  such 
a  case  personal  service  of  the  copy  of  the  note  might  be 
directed,  independently  of  the  General  Order. 


The  Vice-chancellor  made  the  order  accordingly. 


(a)  16th  Jane,  1848. 


T 
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WAED  V.   SWIFT.  2bth  Febmafv, 

l\th  March. 

HEBE  were  four  Plaintiffs  in  the  original  bill  and  Four  Plaintiffs 
two  supplemental  bills.     After  a  decree  in  the  three  original,  and 
causes,  reserving  the  costs  of  the  suits,  one  of  the  De-  1^°^^^'*''*®" 
fendants  became  bankrupt.     Three  of  the  Plaintiffs,  by  ^^^  three  of  the 
a  new  solicitor,  filed  a  fourth  supplemental  bill  against  on  a  subsequent 
the  asfflgnees  of  the    bankrupt   Defendant,    and   also  asuppi^intal 
agwist  the  other  Plaintiff  in  the  original  suit  and  the  ^^^y  ^J  *  ^^^ 
two  first  supplemental  suits,   who  had  not  joined  as  making  the 
Plaintiff  in  the  supplemental  cause.      A  common  de-  a  defendant, 
cree  was  made  in  the  supplemental  suit  to  carry  on  the  peTr^y  an- 
proceedings,  not  expressing  by  whom  they  were  to  be  ^^^  solicitor. 
carried  on.     A  petition  in  the  cause  was  afterwards  in  the  four 

.1         J  xi.   1.       x»x«  causes,  the  soli- 

presented,  and  upon  that  petition  citor  iA  the  last 

supplemental 
suit,  and  not 

Mr.  RoU  was  instructed  to  appear  for  the  Plaintiffs  the  solicitor  on 
by  the  solicitor  who  had  filed   the  last  supplemental  the  first  three 
bill,  and  S'^Jl^eSt 

appear  for  the 
Plaintiffs. 

Mr.  Chandless  was  instructed  to  appear  for  the  Plain-      jhe  order  of 
tiffs  by  the  solicitor  whose  name  was  upon  the  record  ^  ^^^.P^^^' 

ber,  lo42,  is 

as  solicitor  for  the  Plaintiffs  under  an  order  of  the  7  th  intended  to 
of  January,  1845,  by  which  all  the  four  Plaintiffs  then  solicitor  for  the 
changed  their  solicitor,  and  appointed  him.  n!ot1o'^^ve*the 

solicitor  a  right 
to  insist,  as 

Mr.  Winstanley  appeared  for  the  Plaintiff  in  the  first  against  his 
three  causes,  who  had  been  made  a  Defendant  to  the  \cli^^ m^e 
last  supplemental  bill,  and  was  instructed  by  neither  of  c«»is«  »»ntil  «- 
the  solicitors  who  claimed  to  appear  for  the  Plaintiffs,  order  of  the 
but  by  the  solicitor  w^ho  acted  for  such  Defendant  in 
the  last  supplemental  suit. 

The  question  was,  who  was  entitled  to  be  heard  on 


r. 
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IBiA^  the  petitioD  as  tmlv  repregentii^  the  Fbuntifi  in  the 
causes.  The  angle  Fkintiff  who  had  been  made  a 
defendant  in  the  fbordi  suit  was  content  to  ^f^etLr  in 
hid  character  of  defendant,  and  did  not  aok  to  be  oon- 
adered  as  phuntiff,  or  cooi{dain  that  the  other  three 
Pbdntiffs  had  (in  effect j  taken  from  him  the  joint  con- 
dnct  of  the  causes.  The  scdidtor  named  upon  the 
record  tc^  all  the  Plaintiffi  relied  on  the  General  Order 
XVnL  of  the  26th  of  October,  1842,  and  the  order 
in  the  causes  of  the  7th  of  January,  1845 ;  and  the 
three  Plaintiffs  in  the  last  suit  insisted,  on  the  other 
hand,  that  the  last-mentioned  scdidtor  had  no  audioiitj 
to  appear  in  the  present  proceedings  for  any  of  the 
Plaintiffs,  and  had  no  personal  interest  in  the  matter. 


The  Vice-Chaxceixor  (after  inquiring  with  respect 
to  the  practice) : — 

Upon  the  hearing  of  the  petition  the  question  was 
raised,  which  of  the  counsel  instructed  to  appear  for  the 
Plaintiffs  in  the  original  suit  was  entitled  so  to  appear? 
As  the  question  (however  unimportant  in  the  particular 
case)  appeared  to  me  to  iuTolve  a  point  of  general  im- 
portance, I  requested  the  opinion  of  the  r^strars. 
The  case  I  put  to  them  did  not  in  terms  raise  the  very 
question  I  had  before  me.  I  stated  the  case  into  which 
^that  question  appeared  to  me  to  resolve  itself.  lam 
indebted  to  tiiem  for  their  assistance,  which  in  such 
cases  is  always  valuable.  It  did  not,  however,  relieve 
me  from  my  difficulty,  for  the  opinions  were  not 
unanimous. 

I  have  since  considered  the  case,  and  am  relieved 
from  the  necessity  of  deciding  any  general  proposition 
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by  the  special  circumstances  of  the  case.  The  case 
into  which  the  facts  before  me  resolve  themselves  (as 
I  feel  at  liberty  to  consider  them)  is  this, — there  were 
four  plaintiffs  in  the  original  suit;  that  suit  became 
defective,  and  a  supplemental  bill  was  necessary.  The 
proper  persons  to  file  such  bill,  regard  being  had  to  the 
decree  in  the  original  suit,  were  the  Plaintiffs  in  that 
suit.  One  of  those  Plaintiffs  refused  to  join,  and  there- 
upon the  remaining  three  filed  the  supplemental  bill, 
making  the  other  a  defendant.  He  is  satisfied,  and 
makes  no  complaint.  No  objection  is  made  to  the  sup- 
plemental bill  by  any  one.  It  is  admitted  to  be  regular. 
I  am  told  that  I  decided  in  favour  of  the  regularity  of 
a  bill  so  framed  in  Holland  v.  Lipscombe  {a).  Who, 
then,  can  complain?  certainly  not  the  solicitor;  he 
will  be  protected  in  the  regular  way;  but  he  has  no 
personal  interest  in  the  proceedings.  The  orders  re- 
specting the  entry  of  the  name  of  the  solicitor  on  the 
proceedings,  and  for  continuing  such  solicitor  as  the 
solicitor  of  the  parties  until  changed  by  an  order  of 
the  Court,  are  intended  to  substitute  the  solicitor  in  the 
place  of  the  six  clerks,  for  the  due  prosecution  of  the 
cause,  and  not  to  give  the  solicitor  personally  any  right 
as  against  the  parties  in  the  cause. 


1848. 


Judgment, 


The  order  upon  the  petition  directed  payment  of  ''  the  costs 
of  the  Plaintiffs  to  Mr.  O.  Smithy  their  solicitor:"  Mr.  0»  Smith 
was  the  solicitor  for  the  three  Plaintiffs  in  the  last  supplemental 


cause. 


Order. 


(a)  Not  reported. 
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A  receiver  ap- 
pointed to  get 
ID  property, 
part  of  which 
he  finds  in  the 
posaesaion  of 
another  re- 
ceiTcr,  ought 
not  to  take 
proceedings  to 
deprive  the  lat- 
ter of  such  pos- 
seaaion,  widiout 
the  authority  of 
the  Court. 

A  motion  ought 
not  to  be  made 
for  committal 
on  the  ground 
of  a  disturbance 
of  the  posses- 
sion of  a  re- 
ceiver, when 
the  object  of 
the  motion  is 
merely  to  com- 
pel the  payment 
of  costs,  aifter 
the  question 
with  respect  to 
the  possession 
of  the  property 
has  been  settled. 

Statemettt, 


By  an  order  made  in  the  cause  of  fFard  v.  Sunfty  in 
May,  1838,  J.  G.  Shepherd  had  been  appointed  re- 
ceiver of  the  lessor's  interest  in  certain  property  called 
Lucai  farm.  One  Gardler  was  the  occupying  tenant  of 
the  farm;  and  on  the  12th  of  June,  1847,  the  rent  being 
in  arrear,  SJiepherd  signed  a  distress  warrant,  which  was 
executed  on  the  14th  of  June,  when  the  growing  crops 
on  the  farm  were  distrained.  On  the  19th  of  June, 
1847,  in  pui'suance  of  an  order  of  the  Master  of  the 
Kolls,  in  a  cause  of  Gardler  v.  Gardler^  Richard  Bigg 
was  appointed  receiver  of  (among  other  things)  the  inter- 
est of  Gardler  in  the  same  farm.  After  some  communi- 
cation between  the  two  receivers  in  respect  of  the  reut. 
Bigg  oflfering  to  pay  one  year's  rent  (30/.)  to  Shepherd, 
which  was  refused, — the  latter  claiming,  in  addition, 
about  67.,  for  the  expenses  of  the  distress, — both  of  the 
receivers  took  steps  to  reap  the  crops,  in  which  Bigg 
succeeded,  by  carrying  the  crops  and  stacking  them 
off  Lucais  farm,  upon  another  property,  some  time 
before  the  11th  of  August,  with  the  exception  of  a  crop 
of  potatoes,  which  were  gathered  later.  In  September, 
1847,  another  half-year's  rent  became  due,  and  was  de- 
manded by  Shepherdy  in  addition  to  the  rent  for  the 
preceding  year,  and  the  expenses  incurred  in  the  dis- 
tress, and  in  the  attempt  to  get  in  the  crops.  Bigg  ten- 
dered 457.  for  the  rent,  which  the  agent  of  Shepherd 
accepted  without  the  expenses.  The  acceptance  of  this 
sum  was  alleged  by  Shepherd  to  have  been  a  mistake 
and  unauthorised. »   The  expenses  were  not  paid. 


Argument, 


Mr.  Rolt  and  Mr.  Daniel  moved,  in  Michaelmas 
Term,  on  behalf  of  the  Plaintiffs,  that  Richard  Bigg 
might  be  committed  for  a  contempt  in  disturbing  and 
interfering  with  J,  G.  Shepherd,  the  receiver,  and  in  har- 
vesting and  gathering  the  crops  of  wheat  and  potatoes, 
which  had  been  distrained  upon  by  the  latter. 
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Mr.  Kenyan  Parker  and  Mr.  fVtnstanley,  for  Richard 
-Biffff. 

The  case  of  Fitzpatrick  v.  Eyre  (a)  was  cited. 


ViCE-CuANCEixoR,  after  stating  the  dates  of  the  several 
proceedings: — 

The  argument  in  support  of  the  motion  was,  that 
Shepherd^  by  means  of  the  distress  which  he  had  levied5 
was  in  possession  of  the  growing  crops  at  the  time  that 
Bigg  was  appointed  receiver.  Biggy  on  the  other  hand^ 
has  contended  that  (if  Shepherd  ever  had  such  posses- 
sion) the  bailiff  had  withdrawn  before  he  {Bigg)  was 
appointed5  and  that  the  possession  of  Shepherd  was 
then  abandoned.  It  appears,  that,  afler  the  crops  had 
been  removed,  45Z.  was  tendered  to  SfiephercTs  agent  for 
the  rent, — SOL  due  up  to  April,  1847,  and  15/.  for  the 
subsequent  half-year, — and  that  was  accepted.  The 
Plaintiffi  say,  that  the  act  of  Shepherd^s  agent,  in  re- 
ceiving the  rent  ¥rithout  the  expenses,  was  not  author- 
ized ;  but  the  money  has  not  been  returned,  and  the 
Plidntifis'  demand  for  rent  is,  in  fact,  satisfied.  The 
expenses  claimed,  some  of  which  must  certainly  be  due, 
are,  it  is  admitted,  still  unpaid.  If  I  were  compelled, 
in  this  state  of  circumstances,  to  decide,  simpliciter, 
which  party  was  right  and  which  wrong,  in  order  now  to 
give  the  parties  what  they  are  respectively  entitled  to,  I 
should  probably  confine  myself  to  the  inquiry,  whether 
Bigg^  when  he  was  appointed,  found  Shepherd  legally 
in  possession  of  the  growing  crops  or  not.  But  that  is 
not  the  view  of  the  case  which  I  am  forced  to  take. 
The  wrongful  act  of  Bigg  (if  wrongful  it  be)  was  com- 
menced before  or  early  in  the  month  of  August, — ^was 


1848. 


Ward 

V, 

Swift. 


Argument. 


Judgment, 


(a)  1  Uogan,  171. 
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complete  as  to  the  wheat  crops  on  the  11th  of  August, 
and  as  to  the  residue  of  the  crops  (potatoes  and  others), 
shortly  after.  If  the  crops  were  wrongfully  obtained, 
the  parties  in  Gardler  y.  Gardler,  whose  agent  Biffy  is, 
have  been  permitted  to  consider  and  deal  with  them  as 
their  own.  The  motion  to  commit  Biffff^ — ^made  three 
months  after  the  act  which  is  complained  of, — is  not 
made  to  protect  Shepherd  in  the  possession  of  property 
under  his  receivership,  but  is  resorted  to  as  a  mode  of 
obtaining  payment  of  the  expenses  claimed  by  Shepherd, 
1  cannot  think  that  such  a  motion  ought  to  be  made, 
unless  the  party  making  it  has  no  other  means  of  work- 
ing out  his  rights.  The  authority  of  the  Court  is  best 
vindicated  by  reserving  its  extreme  powers  for  cases 
which  imperatively  call  for  them ;  and  this  is  obviously 
a  case  in  which  (independently  of  the  position  of  the 
parties  at  the  time  notice  of  motion  was  given)  Bigg 
may  have  acted  under  an  excusable  mistake.  I  am  &r, 
however,  from  meaning  to  justify  his  conduct.  Knowing 
that  Shepherd  was  also  acting  under  the  authority  of 
the  Court,  he,  or  the  parties  at  whose  instance  he  was 
appointed,  should  have  asked  for  the  directions  of  the 
Court  how  to  proceed.  The  plaintiffs  in  Ward  v. 
Swift  might  also,  instead  of  coming  with  a  motion  to 
commit  Bi^ff,  (a  step  which  the  Court  avoids,  when  it 
can  do  so  without  compromising  justice),  have  applied 
in  the  suit  of  Gardler  v.  Gardler  for  payment  of  Shep- 
herds  costs  and  expenses  out  of  the  fund  which  they 
say  belonged  to  them;  and  this  is  the  course  which, 
before  I  dispose  of  this  motion,  I  shall  give  them  the 
opportunity  of  taking.  Let  the  motion  stand  over, 
with  liberty  to  the  Plaintiffs  to  make  such  application 
as  they  may  be  advised  in  Gardler  v.  Gardler. 
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HUTTON  V.  HEPWORTH.  mh  July. 

LIN  the  23rd  of  May5  I8489  the  Defendant  Hepworih  An  order  made 
gave  notice  of  motion^  intituled  in  the  original  and  the  g^c^  of  tibe^ 
supplemental  suit,  that  **  these  suits  "  might  be  dismissed  tion*ma'^t™°t 
as  against  him,  with  costs ;  or  that  it  might  be  referred  depart  from  the 
to  the  taxing  Master  to  tax  his  (the  Defendant's)  costs  notice,  even 
of  these  suits,  and  that  the  amount  thereof  might  be  leM^cxtensivo 
paid  by  the  Plaintiff;  or  that  the  first-mentioned  (origi^J^  ^^J  "notice, 
nal)  cause  might  be  put  into  his  Honor's  paper  of  cauaBflpnave  order 
again  for  hearing,  for  such  further  or  other  order  as  the  prejudicial'to 
Court  might  think  just ;  and  that  the  Plaintiff  might  be  i^iS^f^h^^  it 
ordered  to  pay  the  costs  of  the  motion.      The  motion  "  ™»de  than 

,  ,  ,    ,  would  have 

uraB  supported  by  affidavit,  stating  that  the  original  been  the  larger 
cause  had  come  on  for  hearing  in  April,  1846,  when  it  ^^7       ^** 
vras  ordered  to  stand  over,  with  liberty  to  the  Plaintiff     The  notice 
to  file  a  supplemental  bill,  or  amend  by  adding  proper  Court  would  be 
parties :  that  on  the  21st  of  December,  1846,  the  Plain-  ^Mtn  ori^Ld 
ti£f  was  ordered  to  file  a  supplemental  bill  or  amend,  on  *nd  a  supple- 

.  mental  causey  or 

or  before  the  first  day  of  the  ensuing  Easter  Term,  or  to  direct  the 
that  the  bill  should  stand  dismissed,  with  costs :  that  uTbe^puUnto 
the  supplemental  bill  was  filed  on  the  first  day  of  Easter  ^^^  ^^^jl^^ 
Term ;  and  the  answer  haying  been  duly  put  in,  and  order  made 
no  further  proceedings  taken,  notice  of  motion  to  dis-  of  service  was, 
miss  the  supplemental  bill  for  want  of  prosecution  was  mcnS^duM^^" 
ffiven  in  January,  1848,  which  was  allowed  to  stand  should  be  dis-  ' 

,  missedy  and  the 

over  by  consent,  until  the  18th  of  February,  1848,  original  cause 
when  the  Plaintiff  filed  his  replication.     The  motion  papj^:  the 
was  made  on  the  26th  of  May,  when  counsel  for  the  ^^^'^^  ^P?** 

^  ^  motion,  dis- 

Plaintiff  was  instructed  to  ask  for  time  to  answer  the  charged  the 
affidavit ;  and  on  the  following  day,  an  affidavit  on  the 
subject  of  the  delay  was  made  by  the  Plaintiff's  solici- 
tor.    On  the   Ist  of  June,  the  next  motion  day,  the 
counsel  for  the  Plaintiff  intimated  to  the  Defendant's 


316 


CASES  IN  CHANCERY. 


1848. 


HUTTON 

9. 

Hep  WORTH. 


Statement. 


counsel,  that  he  should  not  appear  on  the  motion.  The 
order  was  then  asked  for,  upon  the  usual  affidavit  of 
service ;  and  the  Court  ordered  the  supplemental  bill  to 
be  dismissed  for  want  of  prosecution,  with  costs,  to  be 
paid  by  the  Plaintiff,  and  the  original  cause  to  be  put 
on  the  paper  for  hearing,  and  the  costs  of  the  motion  to 
be  paid  by  the  Plaintiff. 


Arffument, 


Mr.  Wood,  for  the  Plaintiff,  now  moved  that  the 
order  made  on  the  1st  of  June,  1848,  might  be  dis- 
charged, with  cost«.  He  contended  that  the  order, 
having  been  entirely  founded  upon  affidavit  of  serrioe 
of  the  notice  of  motion,  ought  not  to  have  departed  from 
that  notice :  that  the  Defendant  might  have  obtained 
an  order  in  either  of  the  alternatives  which  the  notice 
expressed,  (if  the  facts  of  the  case  justified  it),  but  not 
in  one  alternative  and  part  of  another.  He  suggested 
that  the  Plaintiff  might  have  submitted  to  the  dismissal 
of  both  suits  for  want  of  prosecution,  which  would  not 
have  precluded  him  from  filing  a  new  bill ;  but  that  wad 
very  different  from  the  order  made,  which  dismissed  tie 
supplemental  suit,  and  brought  on  the  original  suit  for 
hearing  in  an  imperfect  state. 


The  Solicitor- General^  and  Mr.  Humphry  opposed 
the  motion. — The  order  taken  upon  the  motion  was  less 
than  was  asked  by  the  notice.  It  was  true  that  a  party 
could  not  depart  from  his  notice,  but  there  was  nothing 
to  prevent  him  from  taking  anything  comprehended  with- 
in the  terms  of  his  notice.  The  notice  in  tliis  case  asked 
to  dismiss  both  suits  for  want  of  prosecution,  and  the 
Court  ordered  the  dismissal  of  one  suit*     The  Plaintifi 


Sir  John  Rom  illy. 
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were  probably  advised  (as  the  Defendant  was)  that  the 
original  suit  could  not  be  dismissed  for  want  of  prosecu- 
tion after  the  hearing,  and  that  an  order  to  dismiss  both 
suits  would  therefore  be  erroneous.  The  PlaintiflPs  were 
represented  by  counsel  when  the  motion  was  first  men- 
tioned,  and  had  afterwards  filed  an  aflSdavit, — though 
they  had  subsequently  thought  proper  not  to  appear : 
the  question  now  was,  whether  the  facts  of  the  case  jus- 
tified the  order.  The  present  notice  of  motion  did  not 
ask  the  Court  to  discharge  the  former  order  "  for  irre- 
gularity." Now  the  Plaintiffs  had  not  asserted  that, 
upon  the  facts,  the  Defendant  would  not  have  been  enti- 
tled to  the  order  which  was  made :  the  objection  at  the 
bar  was  wholly  founded  on  the  suggested  departure  from 
the  notice,  which,  if  it  had  been  shewn  and  amounted  to 
anything,  would  have  been  irregularity,  and  mere  irre- 
gularity was  not  open  to  the  PlaintiflFs  on  this  applica- 
tion. The  Court  would  not,  by  allowing  this  objection 
to  the  order,  sanction  the  practice  adopted  by  the  Plain- 
tiffs, of  asking  for  time,  and  filing  affidavits,  and  subse- 
quently withdrawing  from  the  motion  and  leaving  their 
adversary  to  take  his  remedy  as  upon  default.  A  simi- 
lar practice  with  respect  to  decrees  taken  upon  default 
had  been  put  an  end  to  by  the  late  orders  (a).  The 
Plaintiffs  ought  not  to  shew  that  the  order  was  wrong 
upon  the  merits,  or  the  motion  should  be  refused. 
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Argument, 


The  Vice-Chancellor  said  that  the  rule  was  well 
known,  that  an  order  taken  upon  the  affidavit  of  service 
of  the  notice  of  motion  ought  not  to  depart  from  the 
terms  of  the  notice.    The  rule  certainly  might  not  uni- 


Judgmmt. 


(a)  See  the  44th  General  Order  of  August,  1841. 
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versally  preyent  a  party  from  takiiig  an  order  for  leas 
than  his  notice  expressed,  where  the  lesser  order  oonld 
be  made  without  prejudice  to  the  party  against  whom  it 
was  to  operate.     Thus,  if  a  notice  of  motion  was  given 
that  a  party  might  be  ordered  to  pay  a  sum  of  50(ML  into 
court,  the  Court  might,  upon  the  affidavit,  direct  a  smn 
of  ZOOl  to  be  paid  instead  of  500/.     But  suppose  the 
case  of  an  estate,  consisting  of  two  parts — one  produc- 
ing a  clear  income,  and  the  other,  from  the  necessity  of 
preserving  a  sea-wall,  or  any  other  cause,  requiring  an 
expenditure  beyond  its  annual  produce,  and  that  a  mo- 
tion should  be  made  for  a  receiver  of  the  entire  estate, 
— in  that  case,  the  appointment  of  a  receiver  of  the  en- 
tirety would  involve  the  necessity  of  applying  part  of 
the  surplus  proceeds  of  the  productive  part  of  the  estate 
in  aid  of  the  preservation  of  the  other,  and  might  not 
be  objected  to  by  the  owner  of  both.    But  the  same 
party  might  well  object  to  the  appointment  of  a  re- 
ceiver of  the  productive  part  of  the  estate,   leaving 
the  other  to  bear  its  chaiges  alone,  for  which,  by  the 
supposition,  it  was  insufficient.     The  less  extendve 
order  would  not  properly  be  taken  in  such  a  case  oa 
affidavit  of  service.      In  this  case,  there  were  two 
biUs, — one  original,  and  the  other  supplemental    The 
motion  asked  that  both  suits  might  be  dismissed,  or,  in 
the  alternative,  that  the  original  cause  might  be  put  in 
the  paper  for  hearing.     He  did  not  advert  to  the  other 
alternative,  as  to  the  payment  of  costs,  for  it  was  not 
suggested  that  such  an  order  could  be  made.     Kthe 
order  had  gone  no  farther  than  to  direct  that  the  original 
cause  should  be  put  into  the  paper  for  hearing,  it  would 
have  been  right.  The  Plaintiffs  might  then  have  applied 
to  bring  on  the  supplemental  cause ;  or,  if  both  bills  had 
been  dismissed  according  to  the  notice,  the  Plaintiffi 
might  have  been  content,  or  might  have  been  condaded 


Judgment. 
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by  the  order,  if  the  circumstances  had  justified  it.   The         1848. 

order  to  dismiss  the  supplemental  cause,  and  bring  on  the       Hutton 

original  cause  for  hearing,  was  essentially  difierent  in  its     hepworth 

consequences  from  either  of  the  alternatives.    The  order 

ought  to  be  discharged,  except  so  far  as  it  directed  the 

ori^nal  cause  to  be  set  down  for  hearing.     The  appli-  The  application 

cation  by  the  Plaintiffs'  counsel  for  time  to  file  affidavits,  his  counsel  for 

he  should  have  thought  was  an  appearance  on  the  motion,  ^^^^^^J^ 

but  he  was  informed  by  the  registrar  that  it  was  not  so  in»YPP°^  °^* 

,  motion,  where- 

considered  in  practice.     He  would  give  no  costs  of  this  upon  time  was 

J,  given  and  affi- 

niOtlOn.  davits  filed,  b 

not  an  appear- 
ance by  that  party  on  the  motion  entitling  the  other  party  to  obtain  the  order  on  a  sub- 
sequent motion  day,  withoat  an  affidavit  of  service— no  counsel  then  appearing  for  the 
opposing  party. 


NEWTON  V.  ASKEW.  4M,  6th,  Sf 

rp  .      ,  1  .   /,  loth  July. 

1  HE  cause   was  mstituted  by  the  wife  and  mfant  ^  p,^  jq  ^ 

children  of  Mr.  Newton  by  their  next  friend,  af^ainst  ca^tj^^^w 

•^  '  ""o  interested  in  a 

the  trustees  of  property  in  which  they  were  interested,  decree  which 

and  a  decree  had  been  pronounced  in  the  cause,  direct-  nounced,  is 

ing  the  payment  of  a  sum  of  money  to  Mrs.  Newton,  S^I^^  at-  ™ 

and  directing  the  costs  of  the  suit  to  be  paid  by  the  tending  the 

*=*  .  /»  Registrar's 

trustees.     The  decree  also  directed  that  the  costs  of  office,  on  pass- 
Mr.  Newton,  who  was  a  Defendant,  should  be  paid  to  ^^s  of  the  de- 
him  by  the  Plaintiffs,  who  were  to  recover  them  over  *^^^®®' 
against  the  Defendants,  the  trustees.      The  decree  had 
not  been  passed  by  the  registrar ;  and  an  appointment 
had  been  made  by  the  solicitor  of  the  Plaintiffs,  (who 
was  also  on  the  record  the  solicitor  of  Mr.  Newton),  to 
attend  at  the  registrar's  office,  on  the  30th  of  June,  at 
one  o'clock,  to  settle  the  minutes  of  the  decree.    Shortly 
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before  that  hour,  Mr.  Newton^  who  was  on  his  way 
to  the  registrar's  office,  pursuant  to  the  appointment, 
was  arrested  in  Lincohi's  Inn,  by  an  officer  of  the  sheriff 
of  Middlesex,  under  an  attachment  issued  against  him 
for  the  non-payment  of  a  sum  of  19/.  costs,  which  he 
had,  in  another  suit,  been  ordered  to  pay  to  the  same 
persons  who  were  Defendants  in  this  suit. 


Mr.  Newton  was  now  brought  up  by  habeas  corpus 
cum  causa,  and  moved  in  person  for  his  discharge.  The 
notice  of  motion,  and  the  affidavit  of  the  facts  of  the  case, 
were  intituled  in  the  cause,  which  was  a  Rolls'  cause. 


Argument. 


The  application  was  made  upon  two  grounds ; — first, 
that  a  party  to  a  suit  was  privileged  from  arrest  when 
attending  the  prosecution  of  the  suit,  as  well  in  the 
registrar's  office,  as  before  the  Court,  or  the  Masters*, 
or  before  Commissioners  in  Bankruptcy:  Sidgier  v. 
Birch  (a).  Ex  parte  King  (i),  Jackson  v.  Vaughan  (c), 
Lisfs  case  (rf),  Franklyn  v.  Colquhoun  (e).  Ex  parte 
Byrne  {f\  Arding  v.  Flower  (g):  1  Smith,  Ch.  Pr.,  p. 
514,  3rd  ed. ;  1  Archbold,  Pr.  Q.  B.,  p.  686,  8th  ed.;— 
and,  secondly,  that,  by  the  effect  of  the  statute  7  &  8 
Vict  c.  96,  ss.  57,  58,  there  could  be  no  attachment  for 
non-payment  of  any  debt  or  sum  under  20i,  whether  in 
the  form  of  a  contempt  for  disobedience  to  an  order  for 
non-payment  of  costs  or  otherwise  (A). 


(a)  9  Ves.  69. 
(6)  7  Ves.  312. 

(c)  Toth.  218 ;  14  Vin.  Ab. 
(D.  2),  pi.  2. 

(d)  2  Vea.  &  B.  373. 

(e)  1  Madd.  580. 
(/)  1  Ves.  &  B.  316. 


(g)  8  T.  R.  634. 

(A)  The  contrary  to  this  ar- 
gument has  since  been  held  by 
the  Lord  Chancellor  in  the  case 
of  JVenham  v.  Bmomany  12th 
July,  1848. 


Judgment. 
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The  Vicb-Chancellor  said  that  he  was  compelled  to         1840. 
dispose  of  the  motion  on  a  point  of  form.     It  had  been 
contended^  in  support  of  the  application,  that  every  judge 
bad  jurisdiction  to  discharge  a  prisoner  who  was  unlaw- 
fully detained.     To  that  broad  proposition  there  was  cer- 
tainly some  qualification.     Upon  the  authorities  it  ap-  a  motion  for 
peared  that  a  party  who  had  been  committed  in  the  ^prii^erTs* 
course  of  proceedings  in  bankruptcy,  could  not  in  all  made  before  the 
cases  be  discharged  by  an  order  in  Chancery ;    and  lor  in  a  Rolls' 
that  a  party  who  had  been  imprisoned  by  an  order  of  cause'attached 
the  Court  of  Chancery,  could  not  in  all  cases  be  dis-  br^ch  o7the 
charged  by  the  Court  of  Exchequer.     He  thought  the  Court,  the 

.  .  1      /»  1  •    A-«  Vice- Chancel- 

same  rule  prevented  a  judge  in  one  branch  of  this  Court  lor  cannot  (an- 

from  discharging  a  party  in  a  cause  who  had  been  attached  authorized)^ 
under  an  order  made  in  another  branch  of  the  Court  "If^^  ■/*  ^"^,f 

.  on  such  appit- 

^*  Newton  had  given  his  notice  of  motion  in  a  cause  in  cation,  although 

,  ,  ,      ,       the  prisoner  be 

'^ect  of  which  this  branch  of  the  Court  had  no  juris-  brought  before 
Action.    It  was  not  that  he  might  not  make  the  order  ^irou/. 
"P^u  the  return  to  the  habeas  corpus ;  but  the  motion 
"^  been  made  before  him  in  a  form  in  which  he  was 
precluded  from  dealing  with  it. 


application  was  forthwith  made  to  the  Lord  Chan-     Statement. 
cello^^  who  ordered  that  Mr.  Netoton  should  be  brouglit 
P  ^ix  the  following  morning,  and  that  the  Vice-Chan- 
^^o^^  should  hear  the  application  {a). 

^c*^   The  order  made  by  the     to  bring  the  said  Defendant, 
Chancellor  was  as  follows:     Augustus  Newton,  now  in  Ills 


^     ^  ^€wt(m  Y.  Askew.  Whereas  custody,  before  this  Court,  for 

Pj  \  -^Idertony  of  counsel  for  the  the  purpose  of  applying  to  this 

j^j^^^^tiift,  this  day  moved  the  Court  to  discharge  his  arrest 

*^     ""   Honourable    the    Lord  under  an  attachment  Issued  for 


^ellor,  that  a  writ  of  ha-     non-payment  of  certain  costs 

Corpus  might  issue  direct-     directed  by  an  order  in  this 

the  sherifif  of  Middlesex,     cause  to  be  paid  by  him,  Ills 

^^U.  VI.  Y  II.  W. 
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Arffument, 


Mr.  Newton  having  renewed  his  motion  on  the  same 
grounds, 

Mr.  Kenyan  Parker  and  Mr.  Hall  opposed  the  appli- 
cation,  contending  that  the  duties  of  the  registrar  were 
merely  ministerial,  in  which  respect  the  case  of  attend- 
ing the  registrar  diflfered  from  that  of  attending  the 
Master  or  the  Court,  where  the  proceedings  were  judi- 
cial If  a  party  were  privileged  whilst  attending  per- 
sonally to  every  matter  incidental  to  the  prosecution  of 
a  suit  in  Chancery,  it  would  amount  to  a  general  pro- 
tection from  arrest  so  long  as  the  suit  could  be  kept  on 
foot.  They  cited  Crone  v.  Odell(b)\  Lord  BacovCs 
Order,  86;  Beamed  Orders,  p.  38. 


JudfffMnU 


Vice-Chancellor  : — 

I  am  not  called  upon  to  give  any  opinion  upon  the 
question,  whether  this  attachment  for  costs  was  or  was 
not  within  the  act  referred  to.  I  think  Mr.  Newton  is 
entitled  to  his  discharge,  upon  the  ground  of  his  privi- 
lege, whilst  attending  the  registrar's  office.  It  is  ad- 
mitted that  the  parties,  in  every  cause,  are  entitled  to 
attend  the  court  during  the  hearing  of  the  cause,  and 
are  privileged  from  arrest  whilst  they  are  doing  so  :  and 
it  is  also  admitted  that  the  same  rule  applies  to  the  Mas- 
ter's office.  The  sole  question  is,  whether  the  privilege 
extends  and  is  to  be  applied  to  attendance  at  the  regis- 


Lordship  doth  order  that  a  writ 
of  habeas  corpus  do  issue,  di- 
rected to  the  said  sherifF,  to 
briug  up  the  said  Defendant, 
Augmtxts  Netcton,  before  the 
Vice-Chancellor  IVipximy  at 
the  sitting  of  his  court  at  Lin- 
coln's Inn,  in  the  county  of 


MiddleseXy  at  ten  o'clock  to- 
morrow morning,  the  5th  inst., 
for  the  purpose  of  applying  to 
the  said  Vice-Chancellor  for 
such  discharge,  and  that  the 
said  application  be  heard  before 
the  Vice-Chancellor  JVigram,'* 
(5)  2  Moll.  625. 
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trtr's  office.  In  8up]K)rt  of  the  argument  that  the 
privilege  had  not  that  extent,  it  was  said  that  the  party 
IB  sufficiently  represented  at  the  registrar's  office  by  his 
solicitor.  But  the  same  might  as  well  be  urged  in  re- 
ference to  the  attendance  at  the  hearing.  The  party 
may  then  be  represented  by  his  counsel  and  solicitor, 
but  he  is  not  the  less  entitled  to  his  privilege.  I  am 
unable  logically  to  follow  the  reasoning  upon  which  the 
ffistinction  is  sought  to  be  founded.  It  was  said  that 
the  proceeding  in  the  registrar's  office  is  not  judicial, 
bat  is  merely  ministerial — the  duty  of  the  registrar 
bdng  merely  to  draw  up  the  decree  which  the  Court 
has  pronounced.  It  is,  no  doubt,  perfectly  true  that 
the  Court  ought  to  give  the  registrar  such  directions 
as  will  enable  him  to  draw  up  the  decree;  but  the 
Court,  for  the  sake  of  greater  caution  and  accuracy, 
requires  all  the  parties  interested  in  the  suit,  to  have 
notice  of,  and  to  be  present,  if  they  please,  at  the 
drawing  up  of  the  decree,  so  as  to  ensure  that  it  shall 
be  in  accordance  with  the  judgment  given  in  Court 
So  careflil  is  the  Court  in  guarding  against  any  error 
arinng  from  the  absence  of  Interested  parties,  that 
the  rule  in  the  office  is,  not  to  draw  up  the  decree  un- 
til after  three  notices  have  been  served.  It  was  said  that 
Mr.  Newton  was  not  sufficiently  interested  in  the  subject 
of  the  decree,  to  entitle  him  to  attend  In  person  at  draw- 
ing it  up.  It  Is  not  necessary  that  I  should  decide  whether 
a  merely  formal  party  could  insist  upon  his  privilege  of 
being  present  at  the  drawing  up  of  the  decree ;  but  in  tliis 
case  the  party  arrested  had  a  direct  Interest  In  the  decree, 
which  affected  him  as  to  the  costs  of  the  suit.  Agiun, 
the  consent  of  counsel  or  of  the  solicitor  might  seriously 
affect  the  rights  of  the  client,  and  that  is  one  ground 
why  the  party  himself  may  attend  to  watch  the  pro- 
ceedings, and  should  be  protected  during  such  attend- 

y2 
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..».L.     L  diliik  I  cannot  do  otherwise  than  oi-der  that 

4 

Nir.  \Lt€tun  be  discharged. 


The  writ  was  Indorsed  accordingly. 


Mr.  Kenyan  Parker  asked  that  it  might  be  made  a 
temiy  that  Mr.  Newton  should  bring  no  action  against 
the  parties  at  whose  instance  the  attachment  was  exe- 
cuted: Frost  V.  Daniell{a)y  Lorimer  v.  Luk(b),  The 
prInciiJc  was,  that  the  privilege  was  not  in  fact  the  pri- 
vilege of  the  party,  but  of  the  Court,  and  therefore  no 
action  could  be  sustained  against  the  sheriff:  Magnay  v. 
Burt  (c). 

Mr.  Newton,  in  person,  opposed  the  application. — lie 
submitted  that  the  Court  was  bound  to  make  an  order 
upon  the  habeas  corpus,  either  discharging  him  from 
prison,  or.  remitting  him  to  custody,  and  that  the  order 
could  not  be  made  conditionally.  He  idso  adverted  to 
the  fact  that  the  arrest  was  made  at  the  suit  of  persons 
from  whom  he  and  his  family  had,  in  the  other  suit, 
recovered  costs,  which  were  yet  unpaid,  and  to  which 
the  minut<;s  of  the  decree  related,  and  thence  argued  that 
malice  might  be  infeiTed. 


Cawa  in  which  The  ViCE-Cii^VNCELLOR  said,  that  In  this  case  there 
ordering  ihe^^  ^as  a  hiwful  grouud  for  the  arrest, — the  liability  of  Mr. 
*^'^'f^  °f  ?     Netcton  to  pay  the  costs  which  were  the  subject  of  the 

arrest,  will  im- 
pose upon  him 
the  condition  that  he  shall  bring  no  action  in  respect  of  the  arrest. 

« 

(a)  4  (J.  D.  800.  {h)  1  Chltty,  134.         (c)    6  Q.  B.  301. 
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attachment,  had  not  been  denied:  the  onlj  objection 
was  on  the  question  of  privilege,  on  which  it  had  been 
decided  that  he  was  entitled  to  be  dischar<]:ed.  The  dis- 
tinction  between  the  cases  referred  to  at  law,  and  the 
present  case,  was  that  in  the  former  the  error  had  arisen 
entirely  from  some  irregularity  or  slip  in  the  proceed- 
ings, which  were  otherwise  proper,  and  in  which  the 
drcumstanccs  excluded  the  possibility  of  the  parties 
having  been  actuated  by  any  personal  hostility  or  malice. 
He  by  no  means  thought  that  there  had  been  any  malice 
in  this  case.  The  point  upon  which  the  question  of  the 
discharge  of  the  arrest  had  turned  had  not  been  pre- 
viously decided,  a  fact  which  would  probably  weigh 
with  any  jury  before  whom  the  case  might  come.  Ho 
did  not  think  it  was  a  case  in  which  any  terms  ought  to 
be  imposed  upon  the  party. 


1848. 


Judgment, 


KODGERS  V.  NO  WILL. 


184G. 
Ath,  bthy  iMh^ 
23rd,  cV  26th 

30th  June. 
XHE  Plaintiffs  were  Joseph  Rodgcrs  §'  O?.,  cutlery  „    ?^j^^' 
manufacturers,  at  Sheffield.     The  Defendants  were  John   Qth  July,  9/A 
and    William   NowilL  also   cutlery  manufacturers  and  J^      ., .  ^' 

•^  In  a  suit  for 

merchants,  of  Shffieldy   and   Williani  Rodgcrs,      The  an  injunction 

against  the  use 
by  the  Defend- 
ants of  a  certain  name  and  mark  upon  their  goods,  the  Defendants  admitted  the  use  of  the 
name  and  mark,  but  said  that  it  was  their  true  name,  and  that  they  were  entitled  so  to  use 
it :  the  Plaintiffs,  without  moving  for  the  injunction,  went  into  evidence  in  equity.  At  the 
bearing  of  the  cause,  the  Court  being  of  opinion  that  the  evidence  did  not  establish  the 
Plaint^s'  right  to  the  injunction,  but  that  it  shewed  the  Defendants  to  have  used  the  name 
and  mark  in  question  on  their  goods,  in  a  manner  which  might  lead  purchasers  to  under- 
stand falsely,  that  the  goods  were  manufactured  by  the  Plaintiffs, — gave  the  Defendants  the 
option  either  of  having  the  bill  dismissed  against  them  without  costSi  or  of  having  the  right 
tried  at  law. 

The  bill  being  retained  for  a  year,  with  liberty  to  the  Plaintiffs  to  bring  an  action  at  law, 
the  action  waa  brought,  and  the  Plaintiffs  recovered  a  verdict.  The  Court  then  granted  the 
injunction,  and  ordered  the  Defendants  to  pay  the  costs  at  law  and  in  equity,  except  the 
ootti  of  the  evidence  in  equity. 


SS6 


CASES  IN  CHANCERY. 


1846. 


Siatimtmi, 


PlaintifiBy  or  the  firm  which  thej  represented,  had  car- 
ried on  buBinesB  at  Sheffield  from  the  year  1801,  and 
had  originally  used  on  their  cutlery  the  mark  *^  Rodgen^^ 
which  had  been  awarded  to  them  by  the  master  war* 
dens  and  assistants  of  the   Company  of  Cutlers  in 
HaUanuhire ;  this  mark  had  been  varied  to  **  Rodgers 
^  SoTUf"  and  "  J.  Rodgers  |f  Sonsy^  and  upon  the  ap* 
pointment  of  the  firm  to  be,  successively,  cutlers  to 
their  late   Majesties  George  the  Fourth  and  WilUam 
the  Fourtli,  and  to  her  Majesty,  they  adopted  a  crowm. 
between  the  initials  of  the  reigning  sovereign,  in  addi-^ 
tion  to  ^^  J.  Rodgers  Sf  Som*^    The  bill,  which  was  filed  in 
August,  1643,  stated,  that  the  penknives,  pocket  kniveB, 
table  knives,  razors,  scissors,  and  articles  of  fine  cutkiy 
manufactured  by  the  Plaintiffs'  firm,  and  bearing  their 
name  and  mark,  had  been  for  many  years,  and  still  were, 
in  very  high  estimation  in  this  kingdom  and  fordgn 
countries,  and  that  such  articles  of  their  manufacture 
were  distinguished  by  the  said  marks,  and  considerable 
profits  were  derived  by  the  Plaintiffs  from  the  sale 
thereof:  the  bill  alleged,  that  the  Plwntiffs  had  lately 
discovered   that    the    Defendants  John    and    William 
Nowill  had  for  a  considerable  time  past  manufactured 
or  purchased  and  sold,  or  caused  to  be  manu&ctured  or 
purchased  and  sold,  large  quantities  of  cutlery,  and  psr- 
ticularly  of  penknives  and  pocket  knives,  stamped  or 
impressed  with  marks  in  exact  or  very  close  imitation 
of  the  marks  used  by  the  Plaintiffs,  for  the  purpose  of 
passing  off  or  enabling  other  persons  to  pass  off  such 
articles  of  cutlery  on  purchasers  as  of  the  Fluntiffi' 
manufacture;  and  that  in  order  more  securely  to  pno* 
tise  such  fraudulent  imposition,  the  Defendants  J(>k» 
and  William  Nowill  had  agreed  or  come  to  some  unde^ 
standing  with  the  Defendant  William  Rodgers,  who  wM 
a  penknife-blade  grinder,  for  the  use  of  his  name^  in 
consideration  of  his  receiving  in  addition  to  his  Wflgtf 
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BB  a  grinder  for  the   Defendants,  John  and  William 
Nowill,  a  per-centage  on  the  cutlery  manufiictured  by 
or   for  them,  impressed   with  the  name  or   mark  of 
'^  Rodgers/'  or  such  other  counterfeit  mark  in  imitation 
of  the  Plaintiffs' mark;  that,  to  give  a  colour  of  right  to 
their  proceeding,  the  Defendants  pretended  that  the 
name  **Rodgert  ^  Sons"  used  by  them  did  not  mean  the 
Plaintiffs'  firm,   but  a  pretended  firm,   consisting  of 
Cfearge  and   Samuel,  two  brothers  of  the   Defendant 
WilUam  BodfferSy  and  John  Rodgers  their  fatlier,  alleged 
to  be  carrying  on  business  under  the  firm  of  ^^John 
Badgers  ^  Sons"     The  Plaintiffs  alleged  that  no  such 
partnership   in  fact   existed,   that  John  Rodgers  the 
father  had  for  several  years  kept  a  beer-shop,  occasion- 
ally working  as  a  table-blade  forger,  and  that  by  such 
designation  he  took  the  benefit  of  the  Insolvent  Act  in 
1839;   that  he  had  not  since  had  any  workshop   or 
ostensible  place  of  business;  that  George  Rodgei-s  had 
succeeded  his  father  in  the  occupation  of  two  hearths, 
at  which  he  worked  as  a  table-blade  forger;  that  neither 
Samuel  nor   William  had  ever  been  manufacturers  of 
cutlery ;  and  tliat  Samuel  was  a  scissoi^s  grinder,  and  had 
kept  a  public-house;  that  in  June,  1843,  the  Defend- 
ants bad  colourably  taken  a  workshop  in  Sheffield  in  the 
BBineot^^John  Rodgers  8f  Sons,"  but  the  Defendant 
William  Rodgers  was  alone  answerable  for  the  rent,  and 
the  father  or  brothers  had  no  interest  in  the  shop.     The 
bill  prayed  an  injunction  to  restrain  the  Defendants  from 
maaufiicturing  and  selling,  or  causing  to  be  manufisu>- 
tored  or  sold  any  penknives,  pocket  knives,  or  other 
articles  of  cutlery  stamped  or  marked  with  the  stamp 
CNT  mark  therein  mentioned,  or  with  any  other  mark  or 
stamp  in  imitation  of  the  marks  or  stamps  used  by  the 
PlaintifiSs  on  the  articles  of  cutlery  manu&ctured  by 
them,  or  with  any  mark  or  marks  containing  or  con- 


1846. 

RoOOERg 
NOWILL. 

Stalemeni. 


CASES  IX  CHA5CERT. 

IMSL  aadngof  giTfiinihifMtinnof  worfiorfcitenw  lifiigMt- 
ing,  or  intgnded  or  appeniog  to  deaagBaXe,  the  Fbbi* 
tiff«*finn;  aodfjr  aa  acoocn:  oc  the  pn)fit«iude  bydtt 
Defendantd  firom  the  ale  of  cotkrr  with  soch  eoiiiita<- 

feit  marks  or  scunse. 


The  Defendams.  bv  their  answers,  filed  m  Deceoiber, 
1^3,  denied  that  the  PIaii:t]d&  wer?  exdoarelT  entH 
tied  to  use  the  name  or  mark  of  *^Ji  Rodyert  k  SamM^ 
Thev  said  that  there  was  and  had  been  for  eight  jears 
or  thereabouts  a  partner^p  or  firm  of  w<^dng  catkn 
in  Sheffielij  carrying  on  the  said  business  under  the 
name  and  style  of  ^John  Rodpm  y  Soms;^  whidi  firat 
was  composed  of  the  Defendant  ffUBam  Bodpersy  and 
his  said  father  and  brothers ;  that  their  manufactcny  or* 
place  of  business  was  in  yMrsery-^tntt ;   that  the  De^ 
fondants  John  and  JTlUiam  yiytcfn  had  been  infbnned 
and  believed  that  the  business  of  said  firm  of  ^  JSifai 
Rodger  $  y  Sons'*  was  conducted  by  the  partners  in  sere- 
ral  difierent  departments,  to  one  of  which  every  partner 
principally  attended ;  that  the  said  firm  of  "John  Rodgm 
§-  Soils'^  was  in  the  habit  of  stamping  and  impressiif 
upon  goods  wiiicli  they  numufactured,  and  sold,  the  sud 
marks, — ^not  in  imitation  of  the  goods  of  the  Phuntiffi^ 
but  as  the  goods  of  the  said  firm  of  ^^  JoAjt  Rodgen  l[ 
Sons^    Thev  said  that  the  use  of  the  crown  and  the 

m 

initials  of  the  reigning  sovereign  as  a  mark  on  cutleiy 
had  not  been  peculiar  to  the  Plaintiffs,  but  had  beoi 
adopted  by  any  manufacturer  of  cutlery,  indiseriminatftly> 
who  thought  fit  to  do  so ;  that  it  was  the  words  '*  Cat- 
lers  to  her  jMajesty''  which,  in  fact,  constituted  the  dis- 
tinction of  the  Plaintiffs'  goods ;  and  they  insisted  thst 
the  firm  of  "  JoUn  Rodgers  §•  Sons**  were  well  endtled 
to  stamp  or  engrave  the  said  marks  upon  the  articles 
of  cutlery  made  or  sold  by  them ;  and  that  they  (the 
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Defendants)  were  entitled  to  purchase  and  deal  in  such 

last-mentioned  articles.      The  Defendants    said   that 

Sheffield  was  the  principal  place  in  this  country  for  the 

manufacture  of  cutlery^  and  orders  for  goods  were  sent 

by  dealers  to  the  Defendants,  and  to  other  merchants 

and  manufacturers  there ;  and  that  upon  some  occasions 

such  dealers  had  requested  that  the  goods  so  ordered  by 

them  should  be  made  by,  and  should  bear  the  names 

of^  particular  manufacturers:  that  occasionally,  persons 

ordering  goods  from  the  Defendants  had  desired  that 

such  goods  should  be  named  or  marked  with  the  names 

of  **  Rodgers  §•  Sons^^  and  sometimes  with  the  names  of 

*he  Plaintiffs,  by  their  said  firm  or  style  of  "  Joseph 

-S^rfyer*  §•  Sonsf  and  that,  in  executing  such  orders, 

^h^n  the  Defendants  had  been  desired  to  send  goods 

^'^rted  with  the  said  names  of  **  Joseph  Rodgers  §•  Sons^** 

had  in  all  instances  ordered  and  purchased  the 

e  from  the  Plaintiffs,  but  when  the  Defendants  had 

^^^^^^^ived  orders  for  such  goods,  only  requiring  the  same 

^   \>e  marked  with  the  name  of  " Rodgers  §•  Sons^^  they 

^^  ordered  and  procured  the  same  to  be  manufactured 

^  and  had  purchased  the  same  from  the  firm  of  "  John 

^<^dgers  §•   Sons"  from  whom  they  could  obtain  the 

*^toe  equal  in  quality  and  at  a  lower  price.    The  De- 

^^^dants  denied  that  they  had  used  any  counterfeit 

^^Uurk  or  stamp. 

The  PlaintijBs  did  not  make  any  interlocutory  appli- 
^tion  for  the  injunction,  but  went  into  evidence  and 
examined  witnesess  for  the  purpose  of  proving  the  alle- 
gations in  the  bill.  The  cause  came  on  for  hearing  in 
May,  1846. 


th 


32d 

1846. 
RoDOsas 

V. 
NOWTLX.. 

SiaiemtmL 


!Mr.    Betlielli  Mr.  Malins^    and   Mr.    SlieCy   for   tlic      Argumeni. 
Plaintiffs. 
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B0D0B&« 

V, 
NOWILL. 


Mr.  Kenyan  Parker,  Mr.  Romilly,  and  Mr.  Bacon,  for 
the  Defendants. 

The  arguments  were  directed,  first,  to  the  effect  of  the 
evidence  in  the  cause,  as  sustaining  or  rebutting  the  case 
made  by  the  Plaintiffs ;  and,  secondly,  on  the  question 
whether,  in  a  case  in  which  the  suit  was  brought  to  pro- 
tect a  legal  right,  the  Plaintiffs  were  entitled  to  any  de- 
cree, inasmuch  as  they  had  not  established  their  title  at 
law.  On  this  point  the  cases  of  Bacon  v.  Jofies  {a\ 
Knight  v.  Marquis  of  Waterford  (b),  Motley  v.  Down- 
man  (c),  and  MiUington  v.  Fox  (d),  were  cited  for  the 
Defendants.  The  cases  of  Knott  v.  Morgan  (e),  Perry 
V.  Tru^fttt  (/),  and  Croft  v.  Day  (y),  were  also  cited. 


Judgment. 
JuneQO. 


Vice-Chancellor  (after  stating  the  points  in  issue 
upon  the  pleadings) : — 

I  cannot,  in  the  state  in  which  this  case  is  brought 
before  me,  decide  the  question  as  to  the  alleged  ])artner- 
ship  of  "John  Badgers  §•  Sons,^^  as  a  matter  of  fact, 
until  the  case  has  been  tried  at  law.  Supposing  that 
there  is  such  a  partnership,  I  shall  abstain  from  express- 
ing my  opinion  upon  the  point  of  law  which  then  arises, 
except  so  far  as  to  say  that  I  am  clear  the  Court  ought 
not  to  make  a  decree  in  the  Plaintiffs'  favour  until  they 
shall  have  established  their  title  at  law.    The  observa- 


(a)  4  Myl.  &  Cr.  433 ;  S.  C. 
1  Beav.  382,  nom.  Bacon  v. 
tSpottiswoodey  Bacon  v.  Jonat, 

(6)  11  CI.  &  Fin.  653. 

(c)  3  Myl.  &  Cr.  1. 


(d)  Id.  338. 

(e)  2  Keen,  213. 
(/)  6  Beav.  66,  418. 
Ig)  7  Beav.  84. 
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tions  of  Lord  Cottenfiamy  in  Motley  y.  Doumman  (a), 
and  in  the  case  of  Bacon  v.  Jones  {b\  would  be  fully 
sufficient  to  justify  this  conclusion  on  my  part ;  I  think 
alio  the  observations  of  the  Judges  in  the  case  of  Craw- 
Aojf  V.  Thompson  {c\  and  those  of  Lord  Langdale  in 
Parry  v.  Tru^tt  (rf),  strongly  enforce  the  necessity  of 
this  question  being  tried  at  law  before  a  court  of  equity 
can  come  to  any  conclusion  u{)on  it.  Then  comes  the 
question  whether  the  Plaintiffs  are  entitled  to  that  indul- 
gence,— that  is,  to  have  an  opi)ortunity  of  proving  now 
that  which  they  have  not  sufficiently  proved  for  the 
purposes  of  the  decree.  Upon  tliat  point  I  respectfully 
fidlow  Lord  Cottenham  in  saying,  that  it  is  impossible  to 
lay  down  any  general  rule  for  cases  like  these.  I  may, 
perhaps,  venture  safely  to  infer  from  the  case  oi  Bacon 
V.  JoneSf  that  in  cases  between  traders,  affecting  the 
conduct  and  profits  of  their  business,  the  omission  on  the 
part  of  a  plaintiff  to  establish  his  legal  right,  either  before 
the  bill  is  filed,  or  if  not,  to  establish  it  by  the  leave  of 
the  Court  before  the  hearing  of  the  cause,  is  a  circum- 
stance always  unfavourable  to  a  claim  ibr  indulgence  at 
the  hearing.  It  appears  to  me  that  every  observation 
of  Lord  Cottenham  in  the  case  of  Bacmi  v.  Jones  in  prin- 
ciple applies  to  the  case  before  me.  It  was  suggested 
by  Mr.  Bethell,  that  the  Defendants,  having  by  their 
answer  set  up  the  existence  of  a  partnership  of  ^^John 
Bodgers  ^  SonSy^  made  it  impossible  for  the  Plaintiffs  to 
apply  to  this  Court  for  leave  to  try  the  case  before  the 
hearing, — ^that  the  case  thus  made  by  the  Defendants  was 
untrue  in  fact;  and  that  that  distinguishes  the  present 
case  from  that  of  Bacon  v.  Jones.  I  confess  I  do  not 
feel  the  force  of  that  argument  Independently  of  the 
observation  that  the  Plaintiffs  might  have  accompanied 


1846. 

RODOBM 

V. 
NOWILL. 


Judgmni* 


(a)  3  Myl.  &  Cr.  1. 
{b)  4  Myl.  &  Cr.  4.3:3. 


(c)  4  Man.  &  Gr.  357. 

(d)  6  Beav.  66. 
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vm.       liastr  hSL  hr  aSLnIu  Bed  leSm  die  txswtr.  br  vttl 

ther  wrjcii  hxvt  had  ihe  beuefit  of  osas  afiSi- 
%be  xz^-ver,  acd  ciixs  tbej  m^ii.  lore  sside 
aa  appfiestioo  t^  die  Oxm  fer  lesTe  to  twr  die  gbc  it 
ikir,  it  appears  to  me  tia:  die  Fhictxfff  aiguuieii  it 
tbe  bar  has  furi^IAed  a  octnplete  azssvo-  to  the  ofaaem- 
tka  iqwa  wfaidi  die  &tzisctioa  between  the  eves  ii 
eapprjeed  to  be  taanfSed,  The  argument  vms^  doty  ra 
pocnt  of  lav,  the  exiitence  of  the  alleged  lonneiflnp 
makes  no  ffference.  If  that  be  so,  there  was  no  noit 
reason  wfaj  the  portie?  duxxld  not  hare  applied  and  olh 
taanei  leare  to  try  the  caee  at  law  befi>ie  the  hemn^ 
than  if  the  partnership  had  not  been  soggeeted.  Jt^m 
not  necciiMrT  that  the  Plaintzfl&  should  hare  moied  fir 
the  injonctioQ.  If  the  answer  did  not  admit  thdr  am 
pi  njuht.  wmi  saSaenUj  to  aDow  scdi  a  motion  to  hare  beoi  mde 
l^"£"  with  eocceflSy  thej  might  hare  apjJied  for  kare  to 
bring  an  action,  whidi,  upon  the  pleadings,  the  Comt 
would  not  hare  refused. 


Mj  opinion,  therefore,  is,  that,  if  in  this  case  I  fblloir 
the  case  of  Baeam  v.  Jones,  and  simply  fl?gfni«  the  biO,  I 
should  be  following  a  case  of  very  high  authority;  and 
that  the  Phuntifis,  ha^icg  had  that  case  before  them, 
would  have  no  nght  to  complain. 

I  haye,  however,  thought  it  right  to  examine  the  De* 
fcndants*  case  before  taking  so  strict  a  course  against  tbe 
Plaintiffs, — a  course  which  would  have  the  effect  of  ren- 
dering this  suit  useless,  and,  if  the  Defendants  are  injiir- 
ing  the  Plaintifl^  in  the  way  ccmiplained  of,  may  lead  to 
another  suit^  in  which  the  same  question  will  hare  to  be 
tried  again.  Now  the  Defendants  themselves  (besidei 
tbe  proof  given  in  support  of  it)  admit  that  if  thej 
received  an  order  from  a  customer  in  Liondon  or  else- 
where for  penknives  or  clasp  knives,  to  be  marked  with 


totryftele^il 
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the  name  of  "  Joseph  Rodgers  §•  Sons,^^  or  to  be  procured 
from  that  firm^  they  sent  it  to  the  Plaintiffs;  but  if  the 
word  ^^  Joseph  "  was  not  used  in  the  order,  or  the  Plain- 
tifis'  firm  was  not  particularly  mentioned,  they  then  sent 
it  to  "  John  Rodgers^ "  firm, — ^the  effect  of  which  is  that 
the  Defendants  (to  say  the  least  of  it)  took  the  chance 
of  imposing  upon  their  customer  goods  different  from 
what  that  customer  expected : — a  person  who  sends  an 
Older  for  knives  of  the  manufacture  of  Rodgers  S^  Co. 
can  hardly  be  supposed  to  be  indifferent  as  to  who  is  Rod- 
yers,  or  not  to  have  some  definite  person  in  view.  He  may 
have  meant  Joseph  Rodgers  the  Plaintiffs'  firm,  or  he  may 
have  meant  John  Rodgers  the  Defendants'  firm ;  but  it  is 
extremely  difficult  to  believe  that  he  did  not  mean  some 
particular  firm,  or  that  he  had  any  value  for  the  name  of 
Rogers,  except  so  far  as  Rodgers  was  understood  in  the 
trade  to  be  the  person  whose  goods  were  of  a  peculiar  value. 
The  Defendants,  however,  admit  that  unless  they  were  di- 
rectly told  to  send  the  order  to  "  Joseph  Rodgers  §•  Sons/^ 
they  took  the  chance  of  committing  a  fraud  upon  their  cus- 
tomer, or  at  least  of  supplying  him  with  goods  different 
from  what  he  expected,  and  that  they  procured  them  to  be 
made  by  John  Rodgers  8f  Sons.  That  is  a  part  of  the  De- 
fendants' case  about  which  there  is  no  question,  for  it  is 
what  they  themselves  state  to  have  been  their  practice. 
On  the  other  hand,  I  must  say  that  there  never  was  a  case 
which  shewed  more  clearly  than  this  the  great  hardship 
which  is  adverted  to  in  Bacon  v.  Jonesy  of  a  tradesman 
being  called  upon  to  account  for  what  he  has  been  doing 
for  three  or  four  years  during  the  progress  of  a  suit,  and 
of  being  subjected  to  the  expense  of  going  into  evidence 
in  the  suit,  when  it  is  certain  the  case,  afler  all,  must 
be  tried  at  law,  and  the  expense  of  taking  evidence  in 
equity  be  thrown  away. 


1846. 

RODOBRS 

V. 
NOWILL. 


I  think  the  justice  of  this  case  will  be  best  satisfied,  if 


/ 
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instead  of  at  onoe  taking  the  course,  pursaed  in  Bacon  t. 
Janesy  of  dismissing  the  bill,  I  retain  the  bill,  in  order 
that  the  Plaintiffs  may  bring  an  action, — if  they  think 
fit  to  waive  the  account  and  pay  the  costs  of  the  eyi- 
dence  in  equity.  If  the  Phuntiffs  do  not  do  that,  I  shall 
then  dismiss  the  bill  without  costs,  unless  the  Defen- 
dants (the  Nowilb),  in  order  to  save  themselTeB  firom 
the  costs  of  the  suit,  (if  they  think  they  can  save  them,) 
are  desirous  that  I  should  retain  the  bill  in  order  that  the 
action  might  be  tried  at  law.  The  Plaintiflb  have  tiitf 
first  option ;  if  they  accept  the  terms  which  I  have  stated 
and  succeed  at  law,  they  will  be  protected  in  the  same 
way  as  the  Master  of  the  Bolls  protected  the  parties  m 
Day  V.  Crqfi, 


I  may  observe,  that,  whatever  the  fate  of  this  stdt 
may  be,  the  Defendants,  if  they  desire  to  avoid  further 
litigation  on  the  subject,  have  only  to  add  their  residence 
or  place  of  business,  or  to  add  the  name  *^John^  to 
**  Rodgers  tf  Sans/*  or  some  sufficient  distinction  to  die 
mark  on  their  cutlery,  to  remove  all  objection  to  the  ufle 
of  their  name  upon  their  manufactures. 


The  Plaintiffs  did  not  consent  to  pay  the  costs  of  the 
Evidence,  and  the  Defendants  declined  the  terms  of  bar- 
ing the  bill  dismissed  against  them  without  costs. 


Order.  Ordbr  that  the  PlaintifiiB*  bill  be  retained  for  A  year,  with  li- 

berty to  the  PlaintifiB  in  the  mean  time  to  proceed  at  law  toueh' 
ing  the  matters  in  question  in  this  cause  as  they  may  be  advised 
but  in  case  the  Plaintiffs  shall  not  proceed  at  law,  and  proceed 
trial,  within  the  time  aforesaid,  the  Plaintiffs*  bill  thenceforth  t 
stand  dismissed  out  of  this  Court  with  costs,  to  be  taxed  &c. ; 
in  case  the  Plaintiffs  shall  proceed  at  law,  and  to  trial  as  afo 
said,  within  the  time  aforesaid,  then  the  Court  doth  reserre 
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eonsideiation  of  the  costs  of  this  suit,  and  all  further  directions, 
until  after  such  trial  shall  be  had.    Liberty  to  apply. 


1846. 


In  Michaelmas  Term,  1846,  the  Plaintiffs  brought  an 
action  on  the  case  against  the  Defendants.  The  declar- 
ation stated,  in  substance, — the  business  carried  on  by 
the  Plaintiffs, — their  use  of  the  mark  in  question  on 
their  cutlery,  to  denote  that  it  was  of  their  manufacture, 
and^  to  distinguish  it  from  that  of  others,— the  esti- 
mation in  which  the  cutlery  so  made  and  marked  by 
them  was  held^  and  that  the  Plidntiffs  derived  great  gains 
from  the  sale  of  such  cutlery ;  and  it  alleged  that  the 
Defendants  did,  at  the  time  therein  mentioned,  wrong* 
fully^  knowingly,  and  fraudulently  prepare,  manufac- 
ture, and  make  for  sale,  and  cause  to  be  prepared,  manu- 
fiKJtnred^and  made  for  sale,  cutlery  as  alleged,  in  imitation 
of  that  prepared,  and  manufactiu'ed,  and  made  by  the 
Plaintiffs,  and  mark  the  same  with  a  stamp  or  mark 
(therein  described)  in  imitation  of  the  stamp  or  mark 
of  the  Plaintiffs,  and  of  a  form,  letters,  signification, 
and  appearance  very  much  resembling  the  same,  and 
in  order  to  denote  that  the  said  cutlery  was  prepared, 
manufactured,  and  made  by  the  Plaintiffs;  and  that 
the  Defendants  did  wrongfully  and  fraudulently  sell  or 
cause  to  be  sold  for  their  own  gain  the  said  cutlery, 
under  the  false  colour  or  pretence  that  the  same  was 
cutlery  prepared  and  manufactured  by  the  Plaintiffs,  to 
ihe  Plaintiffs'  damage,  as  thereby  alleged. 

The  Defendants  pleaded  to  the  action,  first,  not  guilty ; 
secondly,  that  the  Plaintiffs  were  not  cutlery  manufactur- 
ers, &C.  as  alleged;  thirdly,  that  the  Plaintiff  were  not 
^^ustomed  to  mark  their  said  cutlery  with  the  stamp  or 
iQark  as  alleged;  and  fourthly,  that  the  said  cutlery  was 
^ot  so  marked  by  the  Plaintiffs  to  denote  that  it  was  of 
^heir  manufacture,  and  to  distinguish  it  from  that  of 
others,  as  alleged. 


Siaiemeni. 


Arufument* 
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1847.  Mr.  Malins  and  Mr.  S/tee  moved,  that,  in  the  action 

RoDGxu      At  law,  and  for  the  purpose  of  the  trial,  the  Defendants 
XT^«,.  •        might  be  ordered  to  admit  the  use  of  the  marks  in  ques- 

^lOWILL.  O  ,  T. 

tion  upon  their  cutlery  by  the  Plaintiffs,  and  the  use  of 
the  marks  by  the  Defendants,  as  admitted  in  their  an- 
Januaty    a,  ^^^^    Upon  these  facts  they  submitted  there  had  been 

no  dispute.  The  only  questions  upon  which  the  Court 
Was  not  satisfied  and  did  not  decide  were^  first,  the  ques- 
tion of  fact  of  the  existence  of  the  partnership  of  John 
Rodgers  ^  Sans;  and  secondly,  if  that  fact  were  proved, 
the  legal  question  of  the  effect  of  it,  as  a  justification  of 
the  Defendants  in  using  the  marks  which  it  was  admitted 
they  had  in  fact  used. — They  mentioned  Stevens  v. 
Praed  (a). 

Mr.  Kenyon  Parker ^  Mr.  RomxOy^  and  Mr.  Baconf 
opposed  the  motion. — The  Plaintiffs  had  to  establish  a 
legal  right  as  a  foundation  for  the  assistance  of  the 
court  of  equity,  and  not  a  mere  fact,  as  a  ground  for 
the  exercise  of  its  equitable  jurisdiction ;  and  the  l^al 
right  must  be  established  in  all  its  particulars  without 
equitable  aid.  The  Defendants  had  possibly  admitted 
many  facts  of  the  case  in  their  answer,  and  that  answer 
it  was  competent  for  the  Plaintiffs  to  use  in  the  action 
at  law,  but  they  must  use  it  subject  to  the  ordinary 
rule  at  law,  which  required  them  to  read  the  whole  an- 
swer if  they  would  read  a  part:  the  Plaintiffs  could  not 
be  relieved  in  equity  from  the  rules  of  evidence,  which 
prevented  them  from  using  the  admission  of  a  fact,  and  at 
the  same  time  from  excluding  the  circumstances  by 
which  it  was  qualified.  The  application  was  in  fact  io 
vary  the  decree. 


(a)  2  Ves.  jun.  610. 
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The  Vice-Chancellor  sjud,  the  application  was  not        184G. 
necessarily  irregular  because  it  was  made  after  the  de-      Rodgers 
cree.    It  might  happen  that  the  diflSculty  did  not  appear      nowill. 
until  the  pleadings  were  made  up  at  law.      He  also         •• — 
thought  that  where  the  Court  retained  the  bill^  giving 
the  plaintiff  liberty  to  bring  an  action  and  make  the  best  Upon  a  bill  for 
case  he  could,  it  had  still  jurisdiction  to  direct  such  restrain  the  Dc- 
admissions  to  be  made  as  would  secure  a  fair  trial  of  the  ^^    Tcei^ 
question  at  law,  as  well  as  where  the  Court  directed  an  mark,  alleged 

/■  ^  ^  ^     ^        to  be  frandu- 

issue  or  an  action.     The  ground  on  which  the  Plaintiffs  lenUy  used  by 

1      1   /»      ^i_        J     •     •  j-i-   X  •  'J    *^®™  ^^  goods, 

asked  lor  the  admissions  was,  that  no  issue  was  raised  in  order  untruly 
by  the  Defendants  on  the  facts  referred  to.  The  De-  J^eh^^^Jl^ew 
fendants,  no  doubt,  admitted  the  use  of  the  particular  jnanufactured 

,  ,  ^  .   by  the  Plain- 

mark  or  name,  but  they  said  that  it  truly  expressed  tiffs,  the  Court 

their  own  names,  or  the  names  of  the  firm  which  had  a  retained  the 
right  to  use  it.     The  Court  could  not  direct  the  Defend-  Jj^'p^g^i* 
ants  to  admit  the  use  of  the  mark  without  the  qualifi-  liberty  to  bring 

an  action,  but 

cation,  which  raised  the  question,  whether  there  was  any  refused  to  di- 
such  false  or  fraudulent  intent  or  result  as  should  pre-  Sons*to  be""'" 
vent  the  Defendants  from  markinsc  their  own  names  on  E?*?®  5^  ?* 

^  ^      Defendants  on 

their  goods.     If  the  Plaintiffs  wanted  discovery  in  aid  the  trial  of  such 
of  the  trial  at  law,  the  Court  would  give  it  to  them  in  •''^''°- 
the  ordinary  way  on  a  bill  for  that  purpose. 

Motion  refused. 


Affirmed  on  appeal. 


The  cause  was  tried  in  Middlesex,  before  Mr.  Justice 
Williams  (a)  and  a  special  jury,  on  the  21st  and  22nd  of 

(a)  The  learned  Judge,  in  di-  v.  Day^  7  Bcav.  88,  89,  as  ex- 
rectlDg  the  jury,  read  the  judg-  pressing  the  law  applicable  to 
ment  of  Lord  Longdate  in  Croft    the  case. 

VOL.  VI.  Z  H.  W. 


CXSES  £5  CHAJCEKT. 
IZC*       Jmie.   1S47,  sod  die  jorj  ioaad  a  Tfx£a  fir  ^ 


r- 


C«i  A^.         Tie  Fkhm^  immafiatehr  oicmed  st  order  ftr 

^^^  aetdng  dowii the  csKe  £3r fojdier  frecsBCBs.    TheB^- 

^  fiendants  menned  fo  Jadaige  the  ofder,  with  eorts  to  be 

igrfte  paid  by  die  HsntifiL 

to 


Mr.  Kfwyom  Parker,  Mr.  Bamulhy  and  Mr.  Haes, 

sii{^mfrt  of  tlie  modoD. — ^Tbe  (sder  k  preautoA 


tfac 


The  caose  b  not  ripe  for  hearing:  Diztm  t.  Oimau  {a\ 
^      The  record  is  not  oomjdete  until  die  postea  is  ddnred; 
^mihe  and  die  Defendants  haTe  until  die  expiiatioii  of  die  fict 

four  dajs  of  the  nei:t  term,  to  more  for  a  new  tmL 
2  Dan  Ch.  Pr.  1079,  Headlam  ed.,  and  the  etAs 
books  of  pracdce. 

Mr.  3falnuj  and  Mr.  Shee,  ccmtra,— cited  2  SaaA, 
Ch.  Pr.  91,  100,  Sid  edition,  in  which  it  is  said  dot 
the  cause,  either  on  an  issue  or  an  action,  is  set  down 
"after  verdict-"  It  is  clear  that  the  practice  is  statrf 
erroneously  in  2  Dan.  Ch.  Pr.  1079,  with  regard  fo 
setting  down  the  cause  after  "issue,"  for  the  appUca&n 
for  a  new  trial  is  not  then  made  to  the  court  of  law. 

The  Begistrars  difieied  in  opinion  as  to  die  time  ai 
which  the  Plaintiff  was,  in  such  a  case,  at  libertj  to 
set  down  the  cause  and  renew  his  application  for  the 
injunction. 

The  Vice-Chaxcellor  made  no  order  upon  the 
motion. 

(a)  1  Ves.  jun.  IM. 


^ 
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On  the  case  coming  on  for  further  directions,  the 
Plainti£&  asked  for  the  injunction,  and  the  costs  of  the      rodobrs 
suit:  the  Defendants  resisted  the  application  for  costs.        ^  ^* 


9/A  December. 
Vice-Chancellor  : — 

The  Pldnti£&  are  entitled  to  the  injunction.  I  think  jft^dgmmt 
they  are  entitled  to  the  general  costs  of  the  action  at 
law ;  the  costs  of  the  evidence  in  equity  I  do  not  think 
they  are  entitled  to.  It  appears  to  me  those  were  costs 
incurred  unnecessarily.  I  do  not  think  it  is  abso- 
lutely certain,  because  the  Pl^tiffs  have  succeeded  in 
obtaining  a  verdict  in  the  action,  that  there  may  not 
have  been  a  partnership.  But  it  appears  to  me  it  is  a 
case  in  which  they  ought  not  to  have  gone  into  evi- 
dence in  equity.  I  cannot  lay  down  any  general  rule 
upon  the  matter.  Lord  Cottenham  has  said  that  the 
strictly  proper  course  is  for  parties  to  establish  their 
case  by  evidence  before  they  come  to  eqiuty.  That  is 
not  commonly  done.  The  common  practice  is  to  apply 
for  an  injunction  in  the  first  instance.  The  moment 
the  party  files  his  bill  he  may,  as  a  matter  of  course, 
get  the  right  to  try  the  action.  I  do  not  know  why 
parties  do  not  do  so. 

Mr.  fdaUns  asked  that  the  costs  of  the  Defendants' 
motion  to  discharge  the  order  for  setting  down  the 
cause,  should  be  included  in  the  general  costs. 

Mr.  Kenyan  Parker  said  the  order  was  irregular. 


Vicb-Chancellob: — 

No.  The  order  was  not  irregular.  I  satisfied  myself 
by  inquiry  at  the  time  that  there  was  no  irregularity. 
I  think  the  motion  should  not  have  been  made. 

z2 
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6M  ^  1th         THE  DUKE  OF  BE  AUEOBT  v.  MORKIS. 

June^  Sf  2^th 
July.  m 

On  a  boi  for  JL  HE  Duke  of  Beaufort,  as  the  lord  of  Gower,  is  or 
to  protect  the  dsoms  to  be  entitled  to  all  the  royalties  of  the  manor  of 
^^fy^f^^  Kihey  on  the  east,  and  of  the  whole  county  of  Glamor- 
jury  by  the  gan  on  the  west  of  the  river  Tawey,  including  the  soQ  of 
to  them  from      oU  the  navigable  rivers  and  streams  within  the  flux  and 


^^^^^'  ^'^fl^  o^  **^®  ^^®-  ^  *«  y«ar  1754,  the  then  Duke 
Court  on  mo-     granted  to  Lockwood  Morris  and  another  a  lease  for 

tum  granted  an 

injonctkm  re-  ninety-nine  years  of  the  veins  and  mines  of  coal  and  culm 

Defenduita  Under  the  wastes  and  commons  of  a  manor  on  the  west  of 

^  J^^  the  Tawey,  caDed  Trewyddfa,  subject  to  be  determined  by 

in  any  placea  the  Duke  as  to  the  mlues  which  might  not  be  worked 

which  might  ,  .  •  .      . 

injure  or  en-  The  coal  in  Trewyddfa  and  the  neighbouring  district 
Pi^^^^f  lay  in  two  veins,  called  the  three-feet  vein  and  the  six- 

mines  nntil        feet  vein.  Under  the  lease  of  1 754  the  lessees  worked  the 

answer,  ornir- 

ther  order,  but    colUeries  until  the  year  1795,  when,  from  the  quantity 

KaTe  no  oirec*        »%  /«••«•  • 

tions  for  the  of  Water  flowmg  mto  the  mme  becoming  too  great  to 
right  in  a  court  ^  removed  by  the  machinery  employed,  the  collieries 
of  law.   The      ccased  to  be  profitable,  and  the  workings  were  discern- 

parties  went  .iT/.ti  /»  f 

into  evidence,  tmucd.  In  1800,  after  the  lease  of  1754,  as  to  some  of 
was  brought  to  ^^  vcins,  had  been  determined  by  the  Duke,  Lockwood, 
thc^!OTrt  ^^"*  Morris,  Sf  Co.,  the  then  lessees,  erected  a  powerful  engine, 
fused,  until  the  called  thc  ^^  Landore  engine,"  for  the  purpose  of  draining 

Plaintiffs  had 

established         the  remaining  mines  which  were  then  held  under  the 

law.'^to^nake  ^^^^® '  *^®  ercctiou  of  this  engine  enabled  the  working 
the  iDJunction     of  the  Landore  Colliery  to  be  resumed.     In  1802,  new 

perpetaal,  out  '' 

retained  the  arrangements  were  made  between  thc  Duke  and  his 

?'LTinffthe     '  Icssces;    and  in  June,  1802,  the  Duke   demised  the 

b^i^Vi,  ^««^«  engme  and  n««hincry,  for  twenty-six  yea«.  to 

such  action  as  LockvDood  and  Others,  who  covenanted  to  keep  the  same 

they  might  ,  .  * 

he  advised,  at  work  during  the  term,  so  as  to  drain  off  all  the  water 
S^ttncSoifin  *  '^^  should  bc  Capable  of  drawing ;  and  power  was  given 
the  meantime,    ^  them  to  open  one  communication  through  the  three- 
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by  Lord  Eldan,  that  it  should  be  referred  to  Ralph 
Dodds;  or^  if  he  declined  it,  then  to  John  Robsan; 
or,  if  he  decliiied,   then   to  John  Waison;  or,  if  ho 

declined,  then  to Flummery  to  inquire  and  state  to 

the  Court  in  what  places  the  digging  and  working  of 
the  Defendants'  coal-mine  would  injure  or  endanger  the 
Plainfiffi'  mine  and  the  Landore  engine.  And  in  the 
meantime,  it  was  ordered,  that  the  Defendants  be  re- 
strained by  the  injunction  of  the  Court  from  doing  any 
acts,  and  from  digging  and  working  their  coal-mine  in 
any  place,  which  might  injure  or  endanger  the  Pljuntiffs' 
xnilie.  And  it  was  ordered,  that  th^  said  referee  should 
inquire  and  state  to  the  Court  in  what  places  the  dig- 
l^g  and  working  the  coal  works  taken  by  the  Plaintiffs, 
Lockwood  and  others,  from  the  Defendants,  Smith  Sf  Co.y 
as  mentioned  in  certain  affidavits  of  Charles  Smithy  or 
the  diggbg  and  working  the  coal-mines  of  the  Plaintiff 
Marrisy  immediately  adjoining  the  Defendants'  mines, 
wotdd  injure  and  endanger  the  Defendants'  said  mines ; 
but  the  referee  was  not  to  look  at  any  other  places  than 
BQch  as  were  pointed  out  in  the  said  affidavits. 

The  effect  of  this  order  was  differently  represented 
in  this  suit.  The  Plaintiffs,  by  their  bill,  stated,  that 
the  injunction  was  obeyed,  and  the  danger  to  their 
mines  thereby  avei*ted;  whilst  the  Defendants  said 
tiiat  the  otder  remained  a  dead  letter,  and  was  fre- 
quently violated ;  and  that  by  reason  of  the  great  ex- 
tent and  position  of  the  mineral  works  commtmi- 
cating  with  the  Landore  engine,  it  had  not  been  possible 
to  prevent  the  owners  of  the  neighbouring  collieries 
firom  letting  down  large  quantities  of  water  upon  the 
Landore  colliery  and  engine,  for  which  the  lessees  there- 
of never  received  any  compensation.  The  Defendants, 
inoreover,  alleged,  that  this  injunction  related  exclu- 
oively  to  the  six  feet-vein,  which  ^tnis  eighteen  yards 
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1847.  ^      exposed  to  the  influx  of  water  from  the  Pentre  CoHiety, 
Hks  Dukk  of    fl^d  ^80  to  the  risk  of  inundation  from  the  river.     The 
BEAUFokT     ^flpg^^  ^f  ^YiQ  Landore  engme,  erected  in  1800,  ^as  not; 
MojiRis.       only  to  drain  the  Landore^  but  also  the  Pentre  Colliery  ; 
Slateri^M.     and  the  latter  being  thus  relieved  from  the  water  by 
which  the  working  had  been  obstructed,  the   SmiAs 
opened  a  new  pit,  called  '*  Dteto^s  JRtf,"  in  the  Pentre 
Colliery,  near  the  river.     In  this  state  6f  things,  in  the 
year  1805,  Morris  §•  Cb.,  the  Duke's  lessees,  filed  their 
bill  against  the  Smiths^  stating  the  fact  of  the  boundary 
having  been  broken,  and  alleging  that  their  workmen 
had  very  lately  struck  into  divers  other  old  workings 
and  encroachments,  which  had  been  wrongfully  made 
by  the  Smiths  within  the  bound&ry  of  the  Duke's  col- 
liery ;  that,  owing  to  such  communications,  the  water 
from  Smith's  collifery  was  thrown  into  the  Duke's  Lan- 
dore Colliery ;  and  that,  from  the  contiguity  of  the  rivfcr, 
and  the  loose  and  gravelly  nature  of  the  soil  and  of  the 
bed  of  the  river,  an  immense  quantity  of  silrfhce  and 
other  water  must  have  collected  in  the  pits  belonging  to 
the  SmithSy  since  they  had  desisted  from  working  them; 
and  that,  in  further  working  such  pits,  there  was  very 
great  danger  that  the  Landore  Engine  would  be  crver- 
powered,  and  the  collieries  inundated  and  destroyed. 
The  bill  prayed  an  injunction  to  restr^  the  Defendants 
from  in  any  manner  working  or  getting  out  coal  firom 
the  colliery  held  by  the  Smiths  as  ManseWs  lesscfefl, 
until  the  breaches  or  communications  which  had  been 
80  made  by  them  should  have  been  well  and  effectuaDy 
stopped  up  by  the  Defendants,  or  until  they  diould 
have,  in  such  manner  as  the  Court  should  direct,  duly 
and  effectually  secured,  by  sure  and  sufficient  batriersor 
other  means,  such  several  communications  tbfeU  subsist- 
ing between  the  said  two  collieries  of  Morris  and  Smith* 
An  injunction  was  applied  for  according  to  this  prayer; 
and  on  the  Slst  of  August,  1805,  an  order  was  inade 
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by  Lord  Eldon,  that  it  should  be  referred  to  Ralph 
Dodds ;  OTy  if  he  declined  it^  then  to  John  Robsan ; 
or,  if  he  declined,   then  to  John  Watson;  or,  if  he 

declined,  then  to Flummery  to  inquire  and  state  to 

the  Court  in  what  places  the  digging  and  working  of 
the  Defendants'  coal-mine  would  injure  or  endanger  the 
Plaintiffs'  mine  and  the  Landore  engine.  And  in  the 
meilDtime,  it  was  ordered,  that  the  Defendants  be  rc- 
erfcrained  by  the  injunction  of  the  Court  from  doing  any 
acts,  and  from  digging  and  working  their  coal-mine  in 
anyplace,  which  might  injure  or  endanger  the  Plaintiffs' 
inihe.  And  it  was  ordered,  that  thb  said  referee  should 
Inquire  and  state  to  the  Court  in  what  places  the  dig- 
ging and  working  the  coal  works  taken  by  the  Plaintiffs, 
Lockwood  and  others,  from  the  Defendants,  Smith  8f  Co.y 
as  mentioned  in  certain  affidavits  of  Charles  Smithy  or 
the  digging  and  working  the  coal-mines  of  the  Plaintiff 
MorriSy  immediately  adjoining  the  Defendants'  mines, 
wotdd  injure  and  endanger  the  Defendants'  said  mines ; 
but  the  referee  was  not  to  look  at  any  other  places  than 
BQch  as  were  pointed  out  in  the  said  affidavits. 


1847. 

The  DuKB  OF 
Bbaufokt 

9. 

Morris. 
Statement. 


The  effect  of  this  order  was  differently  represented 
in  this  suit.  The  Plaintiffs,  by  their  bill,  stated,  that 
the  injunction  was  obeyed,  and  the  danger  to  their 
mines  thereby  averted;  whilst  the  Defendants  said 
tliat  the  order  remained  a  dead  letter,  and  was  fre- 
^nently  violated ;  and  that  by  reason  of  the  great  ex- 
tent and  position  of  the  mineral  works  communi- 
cating with  the  Landore  engine,  it  had  not  been  possible 
to  prevent  the  owners  of  the  neighbouring  collieries 
from  letting  down  large  quantities  of  water  upon  the 
Ldmdore  colliery  and  engine,  for  which  the  lessees  there- 
of never  received  any  compensation.  The  Defendants, 
ttioreover,  alleged,  that  this  injimction  related  exclu- 
iSvely  to  the  six  feet-vein,  which  tnis  eighteen  yards 
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Siaiement, 


above  the  three-feet  vein,  in  which  were  the  present 
workings.  It  did  not  appear  that  any  report  was  ever 
made  by  the  referees  named  in  the  order,  nor  that  any 
application  was  ever  made  to  discharge  the  injunction. 

The  interest  of  the  Smiths  in  their  colliery  was  pnr-» 
chased  by  Sir  John  Morris  in  or  before  the  year  1828^ 
and  from  that  time  until  the  expiration  of  the  first 
lease,  in  1845,  the  Landore  Colliery  and  the  coUieiy 
called  the  Pentre  or  Dreufs  Pit  Colliery,  were  vested  in 
and  worked  by  the  same  lessees;  and  during  this  period, 
the  whole  of  the  collieries  were  drained  by  means  of  the 
Landore  engine,  aided  by  another  engine  called  the 
Cwm  Pit  en^ne,  by  which  the  water  in  Ctom  Pity  a  part 
of  the  Landore  Colliery,  was  pumped  up  to  an  adit  lead- 
ing to  the  Landore  engine.  A  farm,  called  Cae  Grobos^ 
in  which  there  was  a  colliery,  situated  near  the  Pentrt 
Colliery,  also  belonged  to  Sir  John  Morris.  By  aa 
agreement  between  the  Defendant  Sir  John  Morris  and 
George  Byng  Morris,  made  in  1842,  the  interest  of  Sir 
John  Morris  in  all  the  collieries  became  vested  in  the 
Defendant  George  Byng  Morris. 

The  bill  was  filed  in  December,  1845,  by  the  Duke 
oi  Beaufort  and  the  Marquis  of  Worcester,  as  the  tenants 
for  life  with  the  immediate  remainder  in  fee  of  the 
seigniory  of  Gower,  stating,  that  the  Plaintiffs  had  lately 
discovered  that  the  Defendant  George  Byng  Morris  had 
excavated  ways  and  communications  under  the  Taweji 
from  Drew^s  Pit  to  coal-works  belonging  to  him  on  the 
Kilvey  side,  thereby  increasing  the  quantity  of  water 
brought  down  to  the  Landore  engine,  and  endangering 
the  colliery  by  exposing  it  to  inundation  from  the  river. 
The  bill  also  stated,  that  the  workings  of  the  Pentre 
Colliery,  which  were  situated  to  the  dip  of  Cae  Grobot 
Colliery,  had  so  extended,  that  they  were  within  a  hun- 
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'^^od  yards  or  less  from  the  old  workings  at  Cde  GroboSy         1847. 
^^t  the  space  between  comprised  solid  coal  on  both  sides    The  Doke  of 
^^  u  fault,  forming  a  natural  barrier  between  the  work-        baufort 
^^^^  of!  JPentre  and  Cae  Grobos:  that  the  Defendant  was       Morris. 
^«\en  working  or  forming  a  drift  upwards  from  the      SiaUment. 
-Centre  Colliery  for  the  sole  purpose  of  forming  a  water 
^^mmunication  mth  Cae  Grobos  Colliery,  and  he  in- 
tended to  carry  on  such  drift,  so  as  to  complete  such 
conmiunication;  and  if  this  was  effected,  the  whole  of 
the  stock  of  water  situated  to  the  dip  of  the  then  exist- 
ing dnunage  of  Cae  Grobos  would  necessarily  find  its 
way  through  the  Pentre  Colliery  to  the  Cwm  Pit  engine, 
and  would  have  to  be  raised  to  the  surface  by  the 
Ixindore  engine,  to  the  manifest  injury  of  Plaintiffs,  and 
to  the  great  and  imminent  danger  of  their  Landore 
Colliery.     The  bill  charged,  that,  although  the  existing 
barrier  of  solid  coal  and  other  strata  which  then  pro- 
tected the  Landore  Colliery  from  the  water  of  Ca£ 
Grobos  was  on  the  property  of  the  Defendant  Sir  John 
Morrisy  yet  that  the  Defendants  could  not  rightfully  or 
lawfully  make  an  opening  through  the  said  barrier  for 
the  purpose  of  letting,  or  so  as  to  let,  such  water  down 
into  the  Plaintiffs'  colliery. 

The  bill  prayed,  that  the  Defendants  might  be  de- 
creed to  account  for  and  pay  to  the  Duke  the  injury 
and  damage  occasioned  by  the  acts  of  the  Defendants  to 
the  Landore  Colliery,  and  that  they  might  be  restrained 
from  making  the  drift  or  communication  from  the  Pentre 
Colliery  to  the  Cae  Grobos  Colliery,  and  from  making 
any  new  or  other  adits,  ways,  passages,  or  communi- 
cations between  the  said  several  collieries,  or  any  of 
them^  and  the  Landore  Colliery  and  works,  for  the  pur- 
pose of  letting,  or  so  as  to  let,  down  such  water  into  the 
Landore  Colliery  and  works,  and  generally  from  doing 
any  act0»  and  from  digging  their  said  mines  in  any 
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1847.        places  which  might  mjure  or  endanger  the  teot-mines  of 
The  DuM  OF    the  Plidntiffi. 

BKAUfORT 
V. 

M0BKI8.  Upon  a  motion  being  made  for  the  injunction  hdate 

suament.  the  Vlce-Chancellor  of  England^  on  the  16th  of  Janu- 
ary, 1846,  it  was  ordered,  that  the  Defendants,  thdf 
servants,  &&,  be  restrained  from  doing  anj  acts,  iiA 
from  digging  and  working  their  said  coal-mines  in  anj 
places  which  might  injure  or  endanger  the  PhdHtiffii' 
mines,  until  the  Defendants  should  fullj  answer  Ae 
Plaintiffs'  bill,  ot  the  Court  make  other  Order  to  the 
contrary.  This  order  was  confirmed  by  Lord  lyti- 
hursty  on  appeal. 

The  Defendants  put  in  their  toswers  to  the  bill  in  the 
months  of  February  and  March,  1846.  The  Defend* 
ant  George  Byng  Morris,  by  his  answer,  said,  that  the 
Pentre  and  Dreufs  Pit  Collieries  were  still  valuable  and 
working  collieries,  but  the  Landore  Colliery  was  do^ 
mant  and  nearly  worked  out.  He  said,  that  betwetti 
the  Landore  and  Pentre  Collieries  there  was  a  fault, 
which  had  dislocated  the  strata  to  such  an  extent,  that 
the  veins  of  coal  in  the  Pentre  Colliery  were  at  that 
place  twenty  fathoms  below  the  veins  in  the  London 
Colliery,  forming  an  impervious  barrier  between  them, 
but  that  several  years  before  an  adit  or  drift  had  been 
formed  through  the  fault  under  certain  lands,  called 
Puoyl-y-wi,  belonging  to  other  persons,  from  the  mx-feet 
vein  on  one  side,  to  the  three-feet  vein  on  the  other: 
that,  in  consequence  bf  the  Plaintiff  having  neglected 
to  work  the  Landore  engine,  the  waters  in  the  London 
Colliery  had  collected  and  risen  to  the  level  of  the  adit 
under  Pwyl-^y-wi,  and  were  dischar^g  themselves  on 
the  Pentre  Colliery,  and  when  the  excavations  therein 
were  filled  up,  there  was  reason  to  apprehend  that  the 
waters  collecting  in  the  adjoining  collieries  would  rise 
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V. 

Morris. 
Slalemeni. 


Biimiltaiieously,  and  speedily  inundate  Drew's  Pit  Col-  1847. 
liery.  The  Defendant  denied  that  he  had  worked,  but  rj-j^^  pui^^  of 
admitted  that  he  had  carried  coal  under  the  river  Tawey 
from  the  Kilvey  side  up  Drew^s  Pity  and  stated  that  the 
right  of  the  Plaintiff  to  tolls  as  alleged  by  the  bill  was 
8i8|mted,  and  under  litigation.  The  Defendant  ad- 
mitted that  he  had  worked  upwards  from  the  Pentre 
Colliety,  and  made  excavations  into  the  Cae  Groh^s 
coal  for  the  purpose  of  more  effectually  working  the 
upper  part  of  the  Pentre  Colliery  lying  under  the  lands 
called  Cae  Grobos,  and  said,  that  he  had,  in  fact,  com- 
pleted the  communication  between  the  lower  and  upper 
part  of  the  Pentre  Colliery  before  the  bill  was  filed. 
The  Defendant  said,  that,  although,  by  effecting  such 
communication,  the  stock  of  water  situated  to  the  dip 
bf  the  Cae  Grobos  lands  might  find  its  way  through  the 
PMre  Colliery  to  the  Cwm  Pit  engine,  and  have  to  be 
hdsed  to  the  surface  by  the  Landore  engine,  yet  he  be- 
lieved that  letting  down  such  water  would  not  be  and 
had  not  been  a  manifest  injury  to  the  Plaintiff,  as  al- 
lied by  the  bill. 


Evidence  was  gone  into  on  both  sides,  and  the  cause 
now  came  on  to  be  heard. 


Mr.  W»  M.  James  and  Mr.  Dumergue,  for  the  Plaintiffs.      Argument, 

Mr.  Walpok  and  Mr.  Rasch,  for  the  Defendant  George 
Byng  Morris. 

Mr.  Toiler^  for  Sir  John  Morris, 

The  only  cases  referred  to  in  the  argument  were 
Acton  V.  Blundell  (a),  Whittingham  v.  Wooler  (b) . 


(a)  12  M.  &  W.  324. 


(b)  2  Swanst.  428. 
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in  March,  1846,  by  the  husband  against  the  wife  and 
the  trustees.  The  bill  alleged,  that,  besides  the  ^^  fix- 
tures and  fittings-up  "  mentioned  in  the  settlement,  the 
furniture  and  tenant's  fixtures  in  the  house  in  Wilton- 
street  (other  than  the  furniture  which  belonged  to  the 
trustees)  were,  prior  to  the  marriage,  the  property  of 
the  wife,  and  that,  therefore,  they  became,  upon  the 
marriage,  the  property  of  the  Plaintiff  in  his  marital 
light.  The  bill  alleged,  that,  by  reason  of  the  demise 
of  the  house  and  furniture  to  the  tenant  having  been 
made  with  the  concurrence  of  the  Plaintiff,  and  at  one 
entire  rent,  he  (the  Plaintiff)  had  no  remedy  at  law  to 
recover  either  the  furniture  which  he  claimed,  or  any 
portion  of  the  rent  in  respect  thereof:  that  the  Defend- 
ants, the  wife  and  trustees,  had  frequently  threatened 
to  determine  the  tenancy  under  which  the  property  was 
occupied,  and  then  to  sell  the  furniture.  The  bill 
prayed  a  declaration  by  the  Court  that  the  fixtures  and 
furniture  referred  to  were  not  comprised  in  the  mar- 
riage settlement ;  that  the  Plaintiff  was,  in  right  of  his 
wife,  entitled  to  the  same,  subject  to  the  demise  thereof 
to  the  tenant;  and  that  he  was  entitled  to  a  propor- 
tionate part  of  the  rent  in  respect  of  such  fixtures  and 
fkmiture:  and  the  bill  prayed  that  such  apportionment 
nught  be  made  accordingly,  as  well  for  the  time  past 
nnce  the  marriage,  as  for  the  time  to  come;  that  an 
account  might  be  taken  of  the  rent  which  had  accrued 
in  respect  of  the  Plaintiff's  portion  of  the  furniture  and 
fixtures,  and  the  amount  thereof  paid  to  the  Plaintiff, 
and  that  such  apportioned  part  of  the  rent  might  be  paid 
to  the  Plaintiff  for  the  future.  The  bill  also  prayed 
an  injunction  to  restrain  the  Defendants  from  parting 
with  the  furniture  and  fixtures  in  question,  and  for  a 
receiver. 


1847. 
Simmons 

V. 

Simmons. 
Statement. 


The  answer  of  the  wife  denied  that  there  were  any 

VOL.  VI.  A  A  H.  W. 
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VicE-CnANCELLOR,  after  going  through  the  principal 
facts^  and  stating  the  allegations  in  the  amended  bill, 
proceeded : — 

The  original  bill,  in  addition  to  the  complaint  I  have 
mentioned,  stated,  that  the  Defendant  had  broken 
through  the  bounds  of  his  colliery  and  coal-works,  in  a 
pit  called  Drew^s  Pity  and  had  for  some  time  then  past, 
worked  under  the  bed  and  soil  of  the  river  Tawetfy  be- 
longing to  the  Plaintifl^.  And  the  bill  alleging  that  to 
be  an  injury,  also  asked  an  injunction  in  respect  of  that, 
as  well  as  in  respect  of  the  alleged  injury  to  be  appre- 
hended from  uniting  the  Pentre  and  Cae  Grobos  Collieries 
by  means  of  the  drift.  The  amended  bill  retains  many 
of  the  original  allegations  respecting  the  breaking  of  the 
boundary  between  the  Drew^s  Pit  Colliery  and  the  river 
Tawey  ;  but  the  prayer  of  the  bill  has  been  amended  by 
striking  out  so  much  of  the  prayer  of  the  original  bill  as 
asked,  '*  that  the  Defendants  might  be  restr^ed  £rom 
working  or  digging  coal  under  the  river ;  and  keeping 
open  or  using  the  existing  passages  or  communications 
through  the  soil  and  ground  of  the  river,  and  under  the 
same,  and  from  conveying  coal  through  the  same  from 
the  eastern  or  Kilvey  side  of  the  river."  [His  Honor 
stated  the  prayer  of  the  amended  bilL]  As  I  am  now 
about  to  dispose  only  of  the  case  for  the  injunction,  I  may 
consider  the  bill  as  confined  exclusively  to  that  part  of 
the  prayer  which  relates  in  terms  to  the  driil  or  commu- 
nication between  the  Pentre  and  Cae  Grobos  Collieries. 


Upon  the  motion  for  the  injunction,  an  order  was 
made  by  the  Vice-Chanccllor  of  Englandy  restraining 
the  Defendants  from  doing  any  acts,  and  from  digging 
and  working  their  coal-mines,  in  any  places  which  might 
injure  or  endanger  the  Plaintiffs'  mines,  until  answer 
or  further  order.     This  order  was  made  the  subject  of 
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appeal^  and  was  confirmed  by  Lord  Lyndhurst     The  1847. 

injunction  has  ever  since  been  continued^  and  is  still  in  The  Dukb  of 

force.     It  will  be  observed,  that  the  order  granting  the  b«aufort 

injunction  does  not  put  the  Plaintiffs  to  establish  their  Morris. 

rights  at  law,  by  action  or  otherwise, — a  course  which,  Judgment. 

in  a  case  like  this,  the  present  Lord  Chancellor  would.  Whether  the 

I  apprehend,  have  required  as  a  matter  of  course.    The  of  the  Court  is 

only  point  of  view,  however,  in  which  it  is  necessary  for  ^o^^J^n 

me  to  notice  that  circumstance,  is  this, — that  the  case  (»o^ "  parte) 

to  grant  an  in- 

cannot  be  affected  by  the  decision  of  Lord  Langdale^  junction  for  the 
confirmed  by  the  Lord  Chancellor,  in  Bacon  v.  Jones  (a).  fe^tm^a*legia " 
Ka  trial  at  law  be  necessary  to  establish  the  Plaintiffs'  ^^^^^^j^^ 
right  to  an  injunction,  the  opportunity  of  so  establish-  without  pro- 

..  ,.  ,.  T  -11       ▼iding  by  the 

mg  it  must  be  given  to  him  now.     1  agree  with  the  order  for  the 
observation  made  on  behalf  of  the  Defendants  in  the  rjlht^n  a^court 
present  suit,  that  the  authority  of  the  order  of  Lord  ^J*^"" 
Eldaiiy  in  1805,  as  a  precedent,  is  weakened  by  the  cir- 
cumstance, that  it  contains  provisions  for  referring  the 
matters  in  dispute,  which  could  scarcely  have  been  found 
in  the  order  without  the  consent  or  acquiescence  of  the 
parties. 

The  admitted  status  of  the  mines  in  point  of  natural 
drainage,  is  this :  the  Landore  engine  is  at  a  point  lower 
than  the  Pentre  and  Cae  Grobos  workings;  the  water 
from  Cae  Grobos  will  naturally  flow  down  to  Pentre^ 
and  thence  the  waters  of  Cae  Grobos  and  Pentre  will 
naturally  flow  down  to  the  Landore  engine,  or  to  the 
Curni  Pit  engine.  The  Cwm  Pit  engine  is  at  a  level 
considerably  below  that  of  Landore.  The  Cwm  engine 
throws  up  the  water  to  Landore,  and  the  Landore  engine 
throws  it  to  the  surface ;  and  it  is  clear,  that,  if  the 
water  is  free  to  flow  where  the  dips  of  the  strata  would 
carry  it,  the  Duke,  or  his  lessees,  will  have  thrown  upon 

(a)  4  Myl.  &  Cr.  433. 
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them  the  onus  of  relieving  (by  means  of  the  Landore  and 
Cwm  engines)  the  Defendants'  Pentre  and  Cae  Grobos 
mines,  as  a  condition  of  relieving  their  own.  Since  the 
expiration  of  liis  lease  of  the  Landore  Colliery,  in 
March,  1845,  it  appears  that  the  Defendant,  by  license 
from  the  Duke,  has  had  the  use  of  the  engines. 


The  circam- 
stance  that  the 
Defendants 
submit  to  an 
injunction 
granted  upon 
an  interlocu- 
tory applica- 
tion, and  that 
none  of  the  acts 
complained  of 
were  subse- 
quently repeat- 
eidy  is  no  objec- 
tion to  the  in- 
junction being 
made  perpetual 
at  the  hearing 
of  the  cause. 


The  case  of  the  Defendants  (as  I  understand  it)  is  not 
a  traverse  of  the  fact,  that  a  drift  or  communication  has 
at  some  time  been  made  between  the  Pentre  and  Cae 
Grobos  coal ;  nor  a  traverse  of  the  fact,  that,  by  reason 
of  such  drift  or  commimication,  the  water  from  the  Cae 
Grobos  coal  is  carried  into  the  Pentre  Colliery ;  nor  that 
the  water,  both  of  the  Pentre  and  Cae  Grobos  Collieries, 
is  carried,  either  directly  or  indirectly,  to  the  Landore 
engine.  The  Defendants'  case  (as  I  understand  it)  is, 
that  no  additional  quantity  of  water  is,  by  reason  of 
that  drift  or  communication,  carried  either  directly  or 
indirectly  to  the  Landore  engine,  than  was  carried  there 
by  other  channels  before  the  late  drift  or  communication 
between  Pentre  and  Cae  Grobos  was  opened ;  and  whe- 
ther that  be  so  or  not,  that  the  Defendants  have  a 
right  so  to  work  their  mines  as  they  are  now  doing ; 
and  that  the  damage  (if  any)  thereby  sustained  by  the 
Plaintiffa  is  not  in  law  an  injury.  It  has  also  bee^ 
insisted  that  the  case  has  not  been  altered  since  the  bill 
was  filed.  That  may  be  so ;  but  it  does  not  follow  thi^t 
at  the  hearing  the  Plaintiffs  may  not  be  entitled  to  the 
injunction. 

I  think,  upon  the  case  and  [evidence  before  me,  the 
proper  order  is  to  retain  the  bill,  and  give  liberty  to  the 
Plaintiffs  to  bring  an  action.  Upon  the  trial  of  the 
action,  the  Defendants  ought  to  admit  that  a  drift  or 
communication  has  been  opened  by  them  between  the 
coal  in  lease  from  Sir  William  Mansell  and  the  coal 
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under  Cae  Grobos;  and  that  water  in  Cae  Grobos  is  by        1847. 
such  drift  or  communication  carried  into  Pentre;  and    TheDuKBor 
that  the  water  from  Pentre  and  Cae  Grobos  flows  cither     Beaufort 

V, 

to  the  Cwni  or  Landore  engine.     Tlie  injunction  must      Morris. 
be  continued  in  the  meantime.  Judgmmt. 


Obdbbed,  that  the  Pldntifiis'  bill  be  dismissed  as  against  the 
Defendant  Sir  John  MorrU^  with  costs,  &c.  And  as  to  the  De- 
fendant Qtorge  Byng  MorriSy  ordered,  that  the  Plaintiffs^  bill 
be  retained  for  twelve  months,  with  liberty  for  the  Plaintiffs,  or 
either  of  them,  to  bring  such  action  or  actions  as  they,  or  either 
of  them,  may  be  advised,  and  proceed  to  trial  thereon.  And  it 
is  ordered,  that  the  injunction  issued  in  this  cause  be  in  the 
meantime  continued.  And  in  case  the  Plaintiffs,  or  either  of 
ihem,  shall  proceed  to  trial  as  aforesaid  within  the  time  aforesaid, 
then  the  Defendant  George  Byng  Morris  is,  on  the  trial  thereof, 
to  admit  that  a  drift  or  communication  has  been  opened  by  him 
between  coal  under  Pentre  and  coal  under  Cae  Grobos^  in  the 
pleadings  mentioned,  and  that  water  in  Cae  Grobos  is  h^  such  drift 
cr  eommunicatian  carried  into  Pentre,  and  that  the  water  from 
Pentre  flows  either  to  the  Plaintiffs'  Cwm  Pit  engine  or  to  the 
PlaintiJV  Landore  engine  (a),  in  &c.  And  in  case  the  Plaintiffs, 
or  either  of  them,  shall  bring  such  action  or  actions,  and  proceed 
to  trial  thereon  within  the  time  aforesaid,  &c.,  further  directions 
imd  costs  reserved  (except  as  aforesaid)  until  after  the  trial  of  the 
said  actions.  But  in  case  the  Plaintiffs,  or  either  of  them,  shall 
not  proceed  to  trial  in  such  action  or  actions  within  the  time 
aforesaid,  the  Plaintiffs'  bill  to  stand  dismissed,  &c.,  with  costs. 
liberty  to  apply. 


Order. 


(a)  The  decree  was  varied  by     directions  distinguished  above 
the  Lord  Chancellor,  on  appeal,     by  italics.    See  2  Phill.  083. 
21st  July,  1848,  by  omitting  the 


352  CASES  IN  CHANCERY. 


0^  <Sf  lO^A  SIMMONS  V.  SIMMONS. 

Nov.  -pi 

To  a  bill  by  a     JL)  Y  a  settlement  made  in  October,  1842,  prior  to  the 

claiming'  in  his  marriage  of  the  Plaintiff  and  the  Defendant,  his  wife, 
agaiiwt  huswife  ^^^tain  property  belonging  to  the  Defendant,  consisting, 
and  the  trustees  amonjT  Other  thiniTS,  of  a  leasehold  house.  No.  3,  HUttm' 

of  their  mar-  °  °*  .  ' 

riage  settle-  streety  Grosvenor -place y  was  assigned  to  trustees,  upon 
thc^furniturc  of  trust  for  the  wife  for  her  life,  for  her  separate  use.  The 
w^°kt*fur."^^     description  of  the  property  comprehended  the  house  in 

nished  at  an  fFiltan-streei,  "  together  with  the  fixtures  and  fittings- 
entire  rent,  the  .  «        i 

whole  of  which  up.  The  housc.  Cither  pnor  to  or  soon  after  the  exe- 
time  of°the  *  cution  of  the  settlement,  was  in  the  occupation  of  Mr. 
marriage,  been    Qrieve  a  tenant,  to  whom  it  was  let  furnished.     Part 

received  by  the  ' 

wife  for  her  of  the  fumiturc  in  the  house  had  been  provided  by  the 
and  seeking  to  Defendant  Roffers,  one  of  the  trustees,  and  the  other 
apporUon^";'     part  of  the  fumiturc  was  the  subject  of  this  suit 

the  answer  of 

the  wife  set  up  ,  i/»«iti 

a  parol  agree-  The  housc  m  Wilton-street  was  let  furnished  at  the 
husband^  made    rent  of  300t  a  year,  of  which  it  appeared  that  a  sum  of 

ri^^T  that  The'  ^^^  ^  ^^^^  ^^*  undcr  an  arrangement  to  which  all 
wife  should  parties  assented,  paid  to  Rogers  for  the  use  of  the  fur- 
fumiture  in  niturc  which  hc  had  provided,  and  the  remainder  was 
herMparatc  received  by  the  wife  with  the  consent  of  the  trustees 
use,  although  it  ^f  the  settlement     A  short  time  after  the  marriage  of 

was  not  in-  ^  ^  ^ 

clud<^  in  the  the  Plaintiff  and  Defendant,  differences  arose  between 
ment  :—Heid,'  them,  and  a  separation  took  place.     The  bill  was  filed 

that  the  Plain- 
tiff had  no 
equity  to  sustain  a  suit  for  an  account  of  an  apportioned  part  of  the  past  rents.  . 

That  the  Plaintiff  had  no  equity  to  sustain  a  suit  for  the  apportionment  of  the  rent  of 
the  house  and  furniture,  in  respect  of  his  alleged  interest  in  the  latter,  unless  it  ^>peared 
that  he  was  by  some  reason  precluded  from  bringing  his  action  at  law  to  recover  the  Air- 
niture  which  he  claimed ;  and  that  the  Plaintiff  not  having  shewn  that  he  had  no  renedj 
at  law,  the  bill  must  be  dismissed. 

Although  a  parol  agreement,  before  marriage,  that  particular  chattels  of  the  wife  ihsH 
be  possessed  by  her  for  her  separate  use,  is  not  binding  upon  the  husband ;  yet,  if  the 
agreement  be  acted  upon  by  the  chattels  being  placed  under  the  dominion  of  the  tmttect, 
and  treated  as  separate  property,  the  agreement  may  be  made  effectual. 

Household  furniture  does  not  pass  under  the  description  of  "  fixtures  and  fittings-iip.'' 


CASES  IN  CHANCERY. 


353 


in  March,  1846,  by  the  husband  against  the  wife  and 
the  trastees.     The  bill  alleged,  that,  besides  tlie  "  fix- 
tures and  fittings-up  "  mentioned  in  the  settlement,  the 
furniture  and  tenant's  fixtures  in  the  house  in  fVUton- 
street  (other  than  the  furniture  which  belonged  to  the 
trustees)  were,  prior  to  the  marriage,  the  property  of 
the  wife,  and  that,  therefore,  they  became,  upon  the 
marriage,  the  property  of  the  Plaintiff  in  his  marital 
right.     The  bill  alleged,  that,  by  reason  of  the  demise 
of  the  house  and  furniture  to  the  tenant  having  been 
made  with  the  concurrence  of  the  Plaintiff,  and  at  one 
entire  rent,  he  (the  Plaintiff)  had  no  remedy  at  law  to 
recover  either  the  furniture  which  he  claimed,  or  any 
portion  of  the  rent  in  respect  thereof:  that  the  Defend- 
ants, the  wife  and  trustees,  had  frequently  threatened 
to  determine  the  tenancy  under  which  the  property  was 
occupied,  and  then  to  sell  the  furniture.     The  bill 
prayed  a  declaration  by  the  Court  that  the  fixtures  and 
furniture  referred  to  were  not  comprised  in  the  mar- 
riage settlement ;  that  the  Plaintiff  was,  in  right  of  his 
wife,  entitled  to  the  same,  subject  to  the  demise  thereof 
to  the  tenant;  and  that  he  was  entitled  to  a  propor- 
tionate part  of  the  rent  in  respect  of  such  fixtures  and 
furniture :  and  the  bill  prayed  that  such  apportionment 
might  be  made  accordingly,  as  well  for  the  time  past 
since  the  marriage,  as  for  the  time  to  come ;  that  an 
account  might  be  taken  of  the  rent  which  had  accrued 
in  respect  of  the  Plaintiff's  portion  of  the  furniture  and 
fixtures,  and  the  amount  thereof  paid  to  the  Plaintiff, 
and  that  such  apportioned  part  of  the  rent  might  be  paid 
to  the  Plaintiff  for  the  future.     The  bill  also  prayed 
an  injunction  to  restrain  the  Defendants  from  parting 
with  the  furniture  and  fixtures  in  question,  and  for  a 
receiver. 
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The  answer  of  the  wife  denied  that  there  were  any 
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fixtures  in  the  house^  except  those  wliich  passed  by  the 
settlement.  She  admitted  that  certain  articles  of  f\in]i- 
ture  in  the  house  were  not  comprised  in  the  settlement; 
but  she  alleged  that,  upon  the  treaty  for  the  mftrriage, 
it  had  been  intended^  both  by  herself  and  the  Phdnti£^ 
that  the  whole  of  her  property^  including  the  artidefl  in 
question,  should  be  included  in  the  settlement:  thAi  these 
articles  were  inserted  in  the  draft ;  but  on  such  draft 
being  produced  to  the  Plaintiff,  he  objected  to  tfas 
length  of  the  schedules  on  the  ground  of  expense :  that 
the  Plaintiff  then  promised  and  agreed  that,  if  the  fivs 
niture  were  omitted  from  the  schedule,  she  (the  De« 
fendant)  should  still  be  entitled  thereto,  for  her  separftte 
use,  and  that  the  articles  were  struck  out  of  the  draft 
settlement  upon  the  faith  of  such  agreement.  The  De- 
fendant further  stated,  that,  after  this  agreement  had 
been  made,  the  house  was  let,  together  with  the  fix' 
tures,  furniture,  and  effects,  at  an  entire  rent :  that  such 
demise  was  made  by  reason  of  the  Defendant  being  en- 
titled for  her  separate  use,  as  well  to  the  articles  in 
question  as  to  the  house ;  and  that  the  Plaintiff,  although 
not  a  party  to,  yet  concurred  in,  and  consented  to  th^ 
demise.  The  Defendant  said  that,  when  irritated  by 
the  Plaintiff,  she  might  (though  she  had  no  recollectioa 
thereof)  have  threatened  to  sell  tlie  furniture  and  effects; 
but  that  she  had  no  actual  intention  of  so  doing.  The 
trustees  denied  any  such  threat  or  intention. 


The  result  of  the  eyidence,  as  it  affected  the  decisiotl 
of  the  Court,  is  stated  in  the  judgment. 


Argument.         Mr.  lioinilly  and  Mr.  E»  Montagu^  fol*  the  t^lointiff. 


llr.  Rolt  and  Air.  Bichner,  for  the   Defendant  the 
wife,  argued,  fii-st,  that,  even  upon  the  case  which  the 


CASES  IN  CHANCERY. 


S0fi 


PlaintifF  made^  he  had  no  equity  to  sustain  the  suit. 
The  Plaintiff  claimed  certain  specific  chattels  in  the 
actilal  or  virtual  possession  of  the  Defendants,  or  of 
their  tenant,  which  fonned  a  case  for  an  action  of  trover, 
and  not  for  a  bill^  The  right  asserted  by  the  bill  wa0 
wholly  a  legal  right  Secondly,  the  case  was  disproved 
in  point  of  fact,  for  the  property  in  question  might  be  well 
ooiiBidered  as  comprised  in  the  words  "  fixtures  and  &i^ 
dngB-np,*  and,  if  not,  it  appeared  by  the  answer  and 
the  evidence  that  the  actual  introduction  of  the  property 
bj  A  detuled  specification  in  a  schedule  to  the  settle- 
itietit  was  only  prevented  by  the  promise  of  the  Plaintiff 
fhlit  the  property  should  be  treated  as  if  it  had  been 
specifically  included.  This  was  an  agreement  to  which 
the  Court  would  give  effect,  though  it  was  not  expressed 
in  any  writing.  It  was  like  the  case  in  wliich  an  act 
was  done  on  the  faith  of  a  parol  promise,  and  the  Court 
enforced  the  performance  of  the  promise :  Chamberlain 
V»  Agar  {a).  Assuming  that  the  settlement  did  not 
expressly  comprehend  the  whole  of  tlie  fixtures  and 
furniture  in  the  house,  there  was  certainly  no  suflScient 
evidence  before  the  Court  to  shew  what  articles  were 
included,  or  what  part  of  the  existing  furniture  and 
fixtures  were  excluded ;  and  the  Plaintiff,  therefore,  had 
not  proved  a  case  upon  which  any  decree  of  the  Court 
could  be  founded. 


1847. 

Simmons 

ff. 
Simmons. 


]VIr.  Romillyy  in  reply. — The  attempt  to  set  uj)  a 
ptttol  agreement  for  the  purpose  of  depriving  the  hus- 
band of  the  property  which  he  has  acquired  in  his 
marital  right  has  not  only  failed  in  evidence,  but  such 
an  agreement,  if  it  had  been  made,  would  have  been 
invalid  within  the  Statute  of  Frauds.  The  settled  and 
nnaettled  property  were  let  together,  with  the  consent 


(a)  2  Yes.  &  B.  2o9< 
aa2 
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of  the  Plaintiff^  and  at  law  the  trustees  would  be 
regarded  as  the  agents  of  the  Plaintiff  for  that  pur- 
pose,  which  would  preclude  him  from  bringing  troyer. 
Even  if  the  Plaintiff  were  in  a  condition  to  sustun  an 
action  at  law  against  the  trustees  or  their  tenant,  why 
should  he  be  driven  to  a  course  of  proceeding  which 
would  be  prejudicial  to  the  whole  property  ?  The  exist- 
ing disposition  of  the  property  rendered  it  productiyey 
and  the  remedy  which  the  Plaintiff  asked  was  the  appor« 
tionment  and  not  the  destruction  of  the  profit.  The  veiy 
circumstance  that  the  only  legal  right  whidi  the  Plun- 
tiff  could  assert  would  have  the  effect  of  putting  an  end 
to  the  beneficial  letting  of  the  property,  was  a  reason  for 
equitable  interference  to  apportion  the  rent.  The  ac* 
count  of  what  was  due  to  the  Plaintiff  for  the  past  rent 
of  the  property  was  of  course,  whether  the  right  was 
legal  or  equitable. 


Mr.  Malins  and  Mr.  Barber  appeared  for  the  other 
parties. 


Judffmeni,     YiCE-CuANCELLOR  (after  Stating  the  allegations  of  the 
jVb».  10.         ^^'>  ^^^  ^^®  defence  raised  by  the  answer,  with  re- 
spect to  the  parol  agreement) : — 


The  Defendant  Mrs.  Simmons  says  that  the  denuse 
of  the  house,  together  with  the  fixtures,  furniture,  and 
effects,  was  made  at  one  entire  rent,  with  the  concur- 
rence and  consent  of  the  Plaintiff,  though  he  was  not  a 
party  thereto.  This  is  not  denied,  and  the  evidence 
shewsthat  the  trustees  acted  upon  the  supposition  that 
the  furniture  and  effects  were  the  property  of  the  wife, 
and  authorised  her  to  receive  the  whole  of  the  rent 
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The  deposition  of  the  daughter  of  Mrs.  SimmonSy  to  the 
extent  to  which  it  goes^  proves  that  something  of  that 
whidi  is  alleged  by  the  answer  did  take  place  with  re- 
spect to  the  household  furniture  and  effects.  It  does 
not,  however,  appear,  either  upon  the  pleadings  or  from 
the  evidence,  what  was  the  nature  of  the  demise.  No 
instrument  or  evidence  upon  that  point  has  been  pro- 
duced. 
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I  stated,  at  the  conclusion  of  the  argument,  that  no 
case  was  made  for  the  interference  of  the  Court  simply 
in  order  to  protect  tlie  property.  The  Defendants  deny 
any  intention  to  convert  the  property.  I  expressed 
an  opinion  also,  and  to  that  opinion  I  still  adhere,  that, 
upon  the  fact  that  the  husband  authorised  the  letting, 
and  allowed  the  wife  to  receive  the  rents,  it  was  impos- 
sible to  charge  or  have  an  account  against  the  wife  in 
respect  of  the  past  rents  at  the  time  the  bill  was  filed. 
The  question  then  remains,  whether  the  Plaintiff  is  not 
entitled  to  have  an  apportionment  of  the  rent  in  respect 
of  the  furniture  and  effects  which  he  claims.  It  was 
argued  that  the  whole  of  the  furniture  and  effects  is, 
in  fact,  comprised  vrithin  the  express  words  of  the  set- 
tlement ;  but  it  appears  to  me  to  be  clear  that  the  fur- 
niture and  effects  (if  any)  comprised  in  the  lease  to  Mr. 
Grieve  were  not  comprised  in  the  marriage  settlement 
under  the  words  "fixtures  and  fittings-up."  Those 
words  do  not  naturally  include  household  furniture  and 
effects ;  and,  in  fact,  the  case  upon  the  pleadings  is,  not 
that  the  furniture  and  effects  were  comprised  in,  but 
that  they  were  purposely  omitted  from  the  settlement 
to  save  expense.  Whether  the  marriage  settlement  in- 
cluded all  the  fixtures  in  the  house  which  were  com- 
prised in  the  demise  to  Grieve,  is  a  point  as  to  which  I 
had  not  then,  as  I  have  not  now,  information  whereupon 
I  could  safely  form  a  conclusive  opinion,  although  it 
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appears  to  me  it  would  be  difficult  to  exclude  any  Si- 
turcs  or  fittings-up. 

In  this  state  of  the  case^  the  utmost  the  Plaintiff  could 
ask  of  the  Court  would  be  an  inquiry  what  fixtures  (if 
^ny)  other  than  those  comprised  in  the  marriage  settle- 
men  t,  and  what  household  furniture  and  effects^  were  com?- 
prised  in  the  lease  to  Grievcy  and  what  parts  of  such 
furniture  and  effects  were  the  property  of  the  lady  at 
the  time  of  the  marriage,  and  what  parts  thereof  belpng 
to  Rogers;  and  in  addition  to  this^  an  inquiry  as  to  the 
furniture  said  to  have  been  since  added  by  the  Defend- 
ant by  way  of  substitution  for  furniture  worn  out»  might 
be  necessary  for  her  benefit. 

But  the  first  question  is^  has  the  Plaintiff  laid  a  foun- 
dation for  such  an  inquiry  ?  I  agree  with  the  Plaintiff's 
argument,  that  the  fixtures  (if  any),  and  the  household 
furniture  and  effects  claimed  by  him,  would,  by  the 
marriage,  according  to  his  representation,  have  become 
his  property,  jure  mariti,  if  nothing  had  occurred  to 
alter  such  riglit.  And  I  have  not  heard  any  argument 
on  the  part  of  the  wife  to  satisfy  me  that  the  parol 
agreement  alleged  by  her  answer  to  have  been  come  to 
between  her  and  the  Plaintiff  before  the  marriage,  re- 
lating to  the  same  fixtures,  furniture,  and  effects,  would 
(if  nothing  more  had  passed)  have  enabled  her  succesi- 
fully  to  have  claimed  the  same  in  the  hands  of  the 
Plaintiff.  But  if  the  Plaintiff  (assuming  that  the  mar- 
riage alone  would  have  given  him  the  property  in  dis- 
pute) did,  as  the  answer  of  the  wife  suggests,  come  to 
such  agreement  with  her  as  she  alleges,  and  did,  in  pur- 
suance of  such  agreement,  authorise  the  trustees  of  the 
settlement  to  deal  with  the  articles  which  were  the  sub- 
ject of  it  as  her  property,  by  demising  it  with  0ie  house 
at  an  entire  rent,  and  paying  such  rent  to  her,  and  if  the 
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trustees  have  acted  upon  that  authority^  it  by  no  means 
follows  from  the  rights  given  to  the  Plaintiff  by  the 
marriage  alone^  that  he  can  disturb  the  arrangement 
which  he  thus  sanctioned^  at  all  events  during  the 
demise.  Admitting  that  the  parol  agreement  would 
opt  be  bindings  yet  if  the  parties  voluntarily  place  the 
property  under  the  dominion  of  the  trustees  as  part  of  the 
property  subject  to  the  trusty  the  case  is  very  different 
Irom  that  of  an  agreement  which  had  never  been  acted 
upon.  If,  as  stated  at  the  bar^  the  demise  originally 
i^ctioned  by  the  Plaintiff  has  expired,  and  the  tenant 
now  holds  under  a  new  demise  not  sanctioned  by  the 
Plaintiff,  and  by  which  he  is  not  bound,  I  do  not  know 
what  there  is  necessarily  to  prevent  the  Plaintiff  from 
tryiug  his  right  to  the  fixtures,  household  furniture,  and 
effects  in  dispute  by  an  action  at  law. 


SS0 
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It  is  not,  however,  necessary,  nor  do  I  mean  to  give  any 
opinion  as  to  what  the  state  of  the  case  is ;  the  question 
which  I  have  to  consider  is  this — ^what  is  the  case  alleged 
aud  proved  by  the  Plaintiff?  The  least  that  he  should 
have  proved,  in  order  to  entitle  himself  to  the  inquiry 
I  have  suggested,  is  that  there  was  property  of  his  wife, 
at  the  time  of  the  marriage,  not  included  in  the  marriage 
settlement,  and  that  such  property  is  so  circumstanced 
that  he  cannot  recover  it  at  law.  Now  the  only  attempt 
the  Plaintiff  has  made  to  give  evidence  of  his  claim  has 
been  by  reading  a  passage  from  the  answer  of  a  married 
woman,  which  passage,  (if  it  be  evidence  against  the 
married  woman),  so  far  from  giving  him  a  prim&  facie 
case  for  the  relief  he  asks,  is  consistent  with  the  supposi- 
tion that  the  Plaintiff  has  his  remedy  at  law,  unless, 
indeed,  he  has  parted  with  it  in  the  way  suggested  by 
the  answer,  by  authorising  the  trustees  to  deal  with  the 
property  he  claims  as  the  property  of  Mrs.  Glenton. 
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ConsideratioDS 
which  influence 
the  Coart  in 
directing  in- 
quiries at  the 
hearing  of  a 
cause  to  perfect 
the  evidence  on 
behalf  of  the 
riaintifT;  and 
distinction 
where  the  in- 
quiries are 
sought  to  shew 
that  the  Plain- 
tiff  is  entitled 
to  relief  in  the 
suit,  and  where 
the  title  to 
some  relief 
being  proved, 
the  inquiries 
are  to  be  di- 
rected only  to 
the  mcRsure  of 
that  relief. 


The  inquiry,  therefore,  which  he  must  now  ask  of  the 
Court  is,  not  the  simple  inquiry  which  I  first  suggested, 
but  a  preliminary  inquiry  to  shew  whether  he  is  entitled 
to  that  simple  inquiry. 

Looking  at  the  answer  of  the  wife,  and  the  evidence 
read  on  her  behalf,  and  the  absence  of  evidence  on  the 
part  of  the  Plaintiff,  it  appears  to  me  that  this  is  a  case 
in  which  I  am  not  called  upon  to  give  the  Plaintiff  any 
relief  to  which  he  has  not  strictly  entitled  himself  by 
the  facts  he  has  alleged  and  proved.  I  make  no  doubt 
that,  as  in  the  case  of  Marten  v.  IVichelo  (a),  the  ques- 
tion whether  the  Court  should  leave  a  party  strictly  to 
the  case  he  has  put  upon  the  pleadings,  or  enable  him 
by  inquiries,  or  by  the  admission  of  the  Defendant  to 
prove  the  case,  is  one  on  which  the  discretion  of  the 
Court  should,  in  a  great  degree,  be  governed  by  its  view 
of  the  fairness  or  moral  propriety  of  the  suit. 

I  think  the  Plaintiff  has  not  made  out  a  case  entitling 
him  to  relief^  and  that  his  bill  must,  therefore,  be  dis- 
missed with  costs.  This  decree  is  to  be  without  preju- 
dice to  any  claim  he  may  think  fit  to  make  in  any  other 
suit  or  proceeding. 


(a)  Cr.  &  Ph.  257. 
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I7th  4*  22nd 

LIZABETH    STACEY,  by  her  wiU,  dated  in  To  a  suit  bj 
Jaouaiy^  1801,  after  reciting  that  she  was  possessed  of  fo^rwiduary 
Bimdry  leasehold  houses  in  Goswell-street  SOOL  in  the  ^<«»*««;»  ^  re- 

•'  ^  ^  cover  three- 

funds,  3  per  Cent.  Reduced,  furniture,  plate,  &c.,  desired  fourths  of  a 

that  the  same  (excepting  the  stock)  might  be  disposed  which  the  exc- 

of  by  auction,  and  the  amount  invested  in  the  names  of  om^^^  -^t 

her  executors,  for  the  benefit  of  her  son,  William  Staceii.  ;«»  »"<*  "^^^^^^ 

had  been  trani- 

and  for  his  sole  use,  if  he  survived  her  (the  testatrix)  ferred  to  the 
three  years ;  "  but  if  no  application"  from  him,  then  for"the  R^u" 
her  will  was,  that  the  said  property  should  be  shared,  J^^do^^**!)  bt 
share  and  share  alike,  between  Ann  Townsend  "  separate  ^^^^^  the  sut- 
for  herself,''  Thomas  Hunt,  John  Hookwayy  and  Tho^  c.  60,  the  lega'. 
mas  Hosegrove,  "  but  if  any  demise,  the  property  to  be  {^e  other  fourth 
divided  amonc]cst  the  survivors :"  and  the  testatrix  ai)-  P"''^  °/  ^^^ 

°  '      stock  18  a  ne- 

pointcd  Thomas  Woolcot  and  William  Andrews  executors  ccssary  party. 
of  her  will.     The  testatrix  died  the  same  year,  leaving  ,  The  proper 

'f        '  o    form  of  pro- 

Hosegrove,  Ann  Townsend,  Hunt,  and  Hookway  surviv-  ceeding  to  rc- 
ing,  the  three  last  being  also  stated  to  be  her  next  of  dividends,  un- 
kin.     The  executors  proved  the  will,  and  executed  the  y^arel^and'^ air- 
trusts,  except  that  they  omitted  to  obtain  a  transfer  of  ^^^^  ^''^^  *?  ^® 

.  ,      ,         .    .  account  of  the 

the  300/.  stock;  and  that  sum,  with  the  dividends  from  Commissioners 
the  death  of  the  testatrix,  remained  standing  in  her  tfonoftheNa"- 
name  unclsumed  until  1811,  when  the  stock  and  the  **°!1*^  S®^*: 

under  the  sta* 

accumulations  were,  according  to  the  statute  (a),  trans-  ^^^^  ^6  Geo.  3, 
ferred  to  the  account  of  the  Commissioners  for  the  Ke-  petition  to  be 
duction  of  the  National  Debt.  AtToley^Ge'I"" 

neral  and  the 
Commissioners, 

The  bill  was  filed  in  November,  1846,  by  Elizabeth  andnotbybiu 

in  the  first  in- 
stance ;  and  if 
there  be  conflicting  claims  to  the  fund,  the  Court  will  then  give  directions  for  the  trial  of 
the  rights  of  the  parties  between  themselves,  either  by  suit  or  otherwise. 

(a)  56  Geo.  3,  c.  60. 
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Hunt,  the  administratrix  of  TJwmas  Hunt,  and  also  of 
Hookway  and  Hosegrovcy  against  Mary  Peacock^  the 
executrix  of  the  last  survivor  of  the  executors  of  the 
testatrix,  and  also  against  the  Attorney-General  and 
the  Commissioners  for  the  Beduction  of  the  National 
Debti  for  a  transfer  of  three  fourth  parts  of  the  3002^ 
stock  and  of  the  accumulated  dividends,  The  bill 
stated  that  no  claim  had  ever  been  made  by  WUHam 
Staceyj  the  son,  who  had  not  been  heard  of  for  some  yean, 
or  at  any  time  since  the  death  of  the  testatrix ;  and  tliat, 
having  been  bora  in  1762,  he  had  long  since  died,  and 
had  no  personal  representative:  that  Ann  Towmend 
died  some  years  after  the  testatrix  intestate,  and  bad  no 
personal  representative ;  and  that  the  Attorney-General 
claimed  an  interest  in  the  stock  in  the  right  of  the 
Crown.  3lary  Peacock^  by  her  answer,  denied  all 
know^ledge  of  the  trust.  The  Attorney-General  and 
the  Commissioners  submitted,  whether  a  suit  was  in  such 
a  case  proper,  or  whether  they  ought  to  be  Defendants 
thereto ;  but  all  the  Defendants  submitted  to  act  as  the 
Court  should  direct.  No  evidence  was  given  other 
than  the  probate  and  letters  of  administration.  At  the 
hearing, 


Argument. 


Mr.  Hallett,  for  Mary  Peacock^  objected  that  a  re- 
presentative of  Ann  Townsend  was  a  necessary  party. 

]Mr.  Roll  and  Mr.  Ilargrave^  for  the  Plaintiff^  relied 
upon  the  cases  of  Smith  v.  Snow  {a)  and  Perry  v. 
Knott  (b),  the  suit  being  for  an  aliquot  part  (three- 
fourths)  of  an  ascertained  trust  fund,  and  not  a  suit  for 
administration,  or  in  which  an  account  was  necessary  to 
be  taken. 

Mr,  Hallett  said  that  Smith  v.  Snow  hi^  not  be^ 


\ 


{a)  3  Madd.  10. 


(h)  5  Beav.  293. 
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iipproved  of;  Hutchinson  y.  Toumsend{a)\  and  the 
Ii0r4  Chancellor  had  disapproved  of  Perry  v.  Knott 
pi|  thJB  point  s  Lenoffhan  v.  tSV/isYA  (b), 

Mr.  WVoy,  for  the  other  Defendants. 

The  Vice-Chancellor  held,  that  ^  representative  of 
Ann  Toumiend  was  a  necessary  party  to  the  suit ;  and 
the  caiisQ  was  ordered  to  stand  oyer,  with  liberty  to 
imeiid,  &c 


The  PlaintiflT  obtdned  letters  of  administration  of 
the  estate  of  Ann  Townsend,  and  filed  her  supplemental 
bill. 


S63 


1047. 


4rgumtn^. 


Mr.  Bolt  and  Mr.  Hargravcy  for  the  Plaintiff, 

Mr.  Wray^  for  the  Attorney-General  and  the  Com- 
missioners, objected  that  the  Plaintiff  ought  to  have  pro- 
ceeded by  petition,  serving  such  petition  upon  them, 
according  to  the  statute,  and  ought  not  to  have  made 
them  Defendants  to  a  bill. 


]848. 
Feb.  22, 


Mr.  Rolt^  in  reply. — The  statute  does  not,  by  giving 
a  remedy  by  petition,  take  away  the  right  to  sue  in  this 
court  in  the  ordinary  way.  If  it  be  said  that  no  other 
proceeding  than  by  i)etition  can  be  adopted,  because 
that  alone  is  mentioned  in  the  act,  it  must  be  contended, 
that^  if  a  proceeding  by  petition  had  not  been  given,  the 
remedy  would  have  been  altogether  lost,  and  the  stock 
would  have  become  the  absolute  property  of  the  Com- 
missioners.   In  "Ex -parte  LaveU{c)y  the  parties  were  put 

(a)  2  Keen,  675.  (b)  2  Phill.  301. 

(c)  2  J.  &  W.  397. 
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to  file  their  bill ;  and  if  a  suit  be  necessary,  the  pe^ 
sons,  in  whose  names  the  fund  stands,  must  be  neces- 
sary parties,  or  no  transfer  can  be  directed:  £x parte 
Gillett  (a). 


JuigmenL 


Vice-Chancellor  : — 

The  Commissioners  for  the  Reduction  of  the  National 
Debt,  who  have  been  made  Defendants  in  this  case, 
submit,  by  their  answer,  whether  they  should  properly 
be  parties  to  the  bill,  and  whether  the  Court  will  cxe^ 
cise  jurisdiction  against  them  in  such  a  suit.  In  order 
to  raise  this  objection,  the  better  course  would  have 
been  for  the  Commissioners  to  have  demurred  to  tbe 
bill,  whereby  the  expense  of  prosecuting  the  suit  against 
them  to  the  hearing  might  have  been  avoided.  The 
only  cases  upon  this  subject  are  Ex  parte  Lavett  and 
Ex  parte  Gillett,  In  the  former  case,  the  Court  re- 
fused to  transfer  the  fund  upon  petition, — the  title  of 
the  petitionere  being  disputed, — and  said  it  was  not  the 
intention  of  the  act  that  the  right  should  be  dete^ 
mined  upon  petition  between  parties  claiming  adversely. 
In  that  case,  the  Court,  therefore,  would  not  direct  a 
transfer  upon  petition,  but  required  a  bill  to  be  filed, 
and  the  petition  stood  over.  I  infer  from  that  case, 
that,  the  petition  being  regular  as  agtdnst  the  Attorney- 
General  and  the  Commissioners,  if  it  become  necessary 
to  litigate  the  question  between  the  parties,  the  Court 
will  direct  them  to  take  proceedings  for  determiiung 
between,  themselves  their  conflicting  claims.  In  Ex 
parte  Gillett^  two  petitions  were  filed  by  parties  claimr 
ing  to  be  entitled  to  the  fund.  The  Court  did  not 
make  an  order  in  a  summary  way,  but  ordered  that  the 
fund  should  be  brought  into  court,  and  directed  inquiries 


(a)  3  Modd.  28. 
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for  the  purpose  of  ascertaining  in  whom  the  title  was 
vested. 

The  conclusion  which  I  draw  from  those  cases  is^  that 
the  proper  course  is  not  to  file  a  bill  in  the  first  instance 
against  the  Attorney-General  and  Commissioners.  By 
the  statute,  authority  is  given  to  the  Bank  to  transfer 
the  fund  in  such  a  case,  if  the  Governor  shall  be  satisfied 
that  the  claim  is  just;  but  if  the  Bank  will  not  make 
the  transfer,  the  parties  sliould  proceed  by  petition  and 
serve  the  Attorney-General  and  the  Commissioners  with 
their  petition,  and  when  they  arc  brought  before  the 
Court,  an  inquiry  may  (if  necessary)  be  directed  as  in 
the  case  of  co-defendants  in  a  cause,  or  the  Court  may 
direct  a  bill  to  be  filed,  as  in  Ex  parte  Lavell^  and  order 
the  petition  to  stand  over.  My  opinion  is,  that  the 
proper  course  is  to  proceed  by  petition. 


1848. 


Judgment* 


Ab  the  dismissal  of  the  bill  would  in  the  present  case 
be  attended  with  the  loss  of  all  the  expense  which  has 
been  mcurred,  and  the  objection  is  one  which  ought  to 
have  been  taken  earlier,  it  will  be  the  most  conve- 
nient and  least  expensive  course  to  allow  this  suit  to 
proceed 


The  Defendants  the  Commissioners  for  the  Reduction  of  the 
National  Debt  having,  by  their  answer,  objected  to  their  being 
made  Defendants,  and,  by  their  counsel,  requesting  that  the 
Plaintifif's  bill  be  dismissed  against  them,  dismiss  the  bill  as 
against  the  said  Defendants  with  costs.  Let  the  Master  inquire 
whether  Thomas  Hunty  JohnHooktoayy  Thomas  Hosegrovcy  and  Ann 
TowHsend  are  dead,  and,  if  so,  when  they  respectively  died ;  and 
whether  William  Stace^f  is  living  or  dead,  and  whether  he  has 
left  any  or  what  personal  representative ;  and  whether,  since  the 
death  of  the  said  testatrix,  any  and  what  application  or  cltum 
was  ever,  and  when,  and  by  whom,  and  how,  made  from  or  ])y 
the  said  William  Stacey^  or  on  his  behalf,  to  the  executors  of  the 
will  of  the  said  testatrix,  or  either  and  which  of  them,  for  or  in 


Atinuti, 
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Minute, 


respect  of  the  legacy  bequeathed  bj  the  said  will  to  tbe  said  TFU' 
liam  SCaceyy  if  he  should  claim  the  same.  And  let  the  Master 
inquire  who  is  now  entitled  to  the  said  sum  of  300/.  stock,  and 
the  dividends  thereof.  Liberty  to  state  special  circumstances. 
Let  the  Commissioners  for  the  Reduction  of  the  National  Debt, 
together  with  the  Attorney-General,  be  at  liberty  to  attend  beiM 
the  Master  upon  such  inquiriea. 


WILSON  V.  SHOKT. 


X  HE  Defendants  Short  Sf  Mahonyy  wto  were  broken 
in  the  city  of  Lotidon,  were,  as  such  brokers,  directed  by 


1847. 

4ih,  nthy  S;  Gth 

November, 

1848. 

IQth  January. 

Brokers,  in 
the  city  of 
LondoHf  be- 
ing directed 

to  purchase  iron,  delivered  to  the  buyer  bought  notes,  purporting  to  be  notes  of  tiie 
contract  for  the  iron,  not  disclosing  the  name  of  the  seller,  the  brokers  gnarantedog  the 
performance  of  the  contract  \  and  the  buyer  paid  the  brokers  their  commission^  togfUMr 
with  a  deposit  in  part  payment  of  the  price  of  the  iron.  The  buyer  alterwards  disoofCTBi 
that  there  was  no  principal  teller  of  the  iron,  other  than  one  of  tbe  firm  of  brokerit  irti 
intended  himself  to  perform  the  contract ;  and  upon  a  bill  filed  by  parties  from  whom  ths 
buyer  of  the  iron  had  obtained  money  on  the  security  of  the  contracts,  tbe  defNttits  Wti 
ordered  to  be  repaid,  with  interest. 

If  in  such  a  case  the  Plaintiffs  had,  before  the  bill  was  filed,  abandoned  all  interest  in  tk 
contracts  for  the  iron,  they  could  not  afterwards  sue  for  the  recoTCry  of  the  depotiti;  bittflli 
cancellation  of  certain  letters  which  gave  the  Plaintiffs  an  interest  in  the  contract  as  agiinit 
the  brokers,  the  Plaintiffs  being  at  the  time  of  such  cancellation  ignorant,  and  tbe  brokofl 
knowing  the  truth  of  the  case,  does  not  in  equity  protect  the  brokers  from  the  claim  of  the 
Plaintiffs  for  the  recovery  of  the  deposits. 

Though  the  Court  will  not  enforce  a  contract  for  the  purchase  of  a  litigated  right,  yet  if 
a  lawful  contract  for  the  purchase  of  an  undisputed  right  be  made,  and  tbe  neeetdty  nr 
litigation  as  against  third  persons  arise  out  of  circumstances  afterwards  discovered,  ti4 
purchaser  or  assignee  is  not  precluded  from  suing  upon  his  contract,  tt  is  not  cbamper^ 
where  the  right  purchased  was  originally  clear,  but  the  litigation  is  the  result  of  circBlli* 
stances  subsequently  arising  or  subsequently  known. 

If  the  Plaintiffs  had  known  that  the  brokers  were  also  the  sellers  of  tbe  iron,  or  if  Ihf 
Plaintiffs  were  otherwise  not  deceived  by  their  representations,  they  would  not  hava  Um 
entitled  to  relief  in  equity. 

Knowledge  by  the  buyer  of  the  fact  that  there  was  not  any  seller  of  the  iron  other  thin 
the  brokers,  would  not  affect  parties  advancing  money  to  the  buyer  on  the  faitbof  represea* 
tations  made  to  them  by  the  brokers,  that  the  contract  was  regular  and  valid,  nor  deprM 
such  parties  of  their  right  of  rescinding  the  transaction  and  recovering  payments  whkft 
bad  been  made. 

There  is  a  remedy  in  equity  as  well  as  at  law,  by  a  principal  against  his  broker  or  agent, 
to  recovers  sum  of  money  paid  to  the  broker  on  his  untrue  representation,  that  he  baa  ca* 
tered  into  a  contract  for  his  principal,  which  alleged  contract  had  in  &ct  n«  aaktanai. 
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the  Defendant  Bright  to  purchase  iron  on  his  account, 
and^  piirsuant  to  such  direction,  they  delivered  to  him 
bought  notes  to  the  eftbct  that  certain  contracts  for 
iron  had  been  made,  and  he  thereupon  paid  the  brokers 
sums  of  money  as  deposits  in  part  payment  of  the  pur- 
chaae-money,  together  with  their  brokerage,  the  brokerd 
not  disclosing  the  name  of  the  seller,  but  guaranteeing 
the  perfomlance  of  the  contract.  It  was  afterwards 
discovered  that  there  was  in  fact  no  seller  of  the  iron, 
other  than  the  brokers  themselves;  and  the  suit  was 
brought  by  third  persons,  who  had  advanced  money  to 
the  buyer  on  the  security  of  the  contract,  against  the 
brbkers  and  the  buyer,  to  recover  from  the  brokers  the 
amount  of  the  deposits  and  interest.  The  defence  was^ 
first,  on  the  question  of  fact,  whether  the  Plaintiffs  did 
not  know,  when  they  lent  their  money,  that  the  broker^ 
were  themselves  the  sellers  of  the  iron ;  or,  if  not,  whe- 
ther the  purchaser  was  not  aware  of  that  fact,  assuming 
(which  was  denied)  that  the  legal  result  of  the  pur- 
chaser's knowledge  would  be  to  affect  the  Plaintiffs  con- 
structively with  the  same  knowledge.  If  the  Defend- 
ants, the  brokers,  failed  on  the  questions  of  fact,  they 
then  Insisted,  first,  that  before  the  bill  was  filed  the 
Plaintiflb  had  entered  into  a  new  agreement,  by  wliich 
they  gave  Up  all  interest  in  the  contract  in  question  j 
or,  if  tiot,  secondly,  that,  although  the  purchaser  might 
assign  to  the  Plaintiffs  the  benefit  of  the  contract,  hd 
could  not  assign  a  right  to  rescind  or  defeat  the  con- 
tract, or  a  right  to  recover  from  the  brokers  the  deposit 
on  the  ground  of  fraud ;  thirdly,  that,  if  the  right  might 
be  assigned,  there  was  no  ground  for  the  suit  in  equity, 
unless  some  impediment  was  shewn  to  exist,  which  pre- 
vented the  Plaintiffs  from  bringing  an  action  at  law. 


36? 


184?. 

StlOBT. 


StatemenL 


The  effect  of  the  evidence  on  the  questions  of  fact  is 
stated  in  the  judgment  more  succinctly  than  it  could  be 
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1847. 
Wilson 

V, 

Short. 
Argument. 


given  in  a  form  detached  from  the  decision  of  the  pomts 
of  kw. 


Mr.  RomiUyi   Mr.  Bacon,  and  Mr.  Hare,  for  the 
Plaintiffs. — On  the  principal  question^  the  liability  o: 
the  Defendants  the  brokers  to  refund  the  deposits  on 
pretended  contracts  in  which  thej  were,  without  the 
knowledge  of  the  other   party,   both  principals  ani 
agents,  they  cited  Woodhouse  v.  Meredith  (a),  GiUett  v-^ 
Peppercome  {b)y  and  JEx  parte  Dyster,  Re  Moltne{e)s 
on  the  effect  of  the  credit  which  the  Plaintiffs  wer^ 
justified  in  giving  to  the  representations  made  by  the 
brokers,  as  to  the  validity  of  the  contract,  whatever 
might  have  been  the  knowledge  of  Bright  as  to  the 
transaction,  Evans  v.  BickneU{d),  Burr  owes  \.Lock{e)\ 
on  the  effect  of  cancellation  of  the  contract,  as  between 
the  Plaintiffs  and  the  brokers,  in  ignorance  by  the  fo^ 
mer  of  the  fraud  complained  of,   Crowe  v.  BallardfJ); 
and  on  the  jurisdiction  of  the  court  of  equity  as  well  as 
of  a  court  of  law,  Blair  v.  Bromley  {g). 

Mr.  Rolt  and  Mr.  Cole,  for  the  Defendants  Short  §• 
Mahony,  cited  Prosser  v.  Edmonds  (Ji)  in  support  of 
the  argument  that  the  right  to  sue  for  the  recovery  of 
the  deposits  could  not  be  assigned ;  or  that,  if  assiga- 
able,  the  remedy  was  at  law:  Hammond y.  Messenger {()> 

Mr.  Morris,  for  the  Defendant  Bright. 


(a)  IJ.  &  W.  204,  223. 

(b)  8  Beav.  78,  88.  See  also 
Benson  v.  Heatham,  1  Y.  &  C. 
C.  C.  326. 

(c)  1  Mer.  155. 

(d)  G  Ves.  174. 


(e)  10  Ves.  470. 

(/)  8Bro.  C.C.117. 
(ff)  5  Hare,  542. 
(h)  1  Y.  &  C.  481. 
(i)   9  Sim.  327. 
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Vice-chancellor: — 

On  the  18th  March,  1845,  the  Plaintiffs,  fVUson  and 
Craven,  lent  the  Defendant  Bright  2000/.;  and,  to  secure 
the  repayment  of  this  loan  with  interest,  ^r^^/t/ assigned 
to  the  Plaintiffs  three  contracts  he  had  made  for  the 
purchase  of  iron.  One  of  those  contracts  was  made 
with  persons  trading  under  the  firm  of  Robertson  §•  Co., 
and  18  not  involved  in  the  question  in  the  cause.  The 
remsdning  two  contracts  were,  in  some  sense  and  for 
some  purj)oses,  made  between  the  Defendant  Bright 
and  the  Defendants  Short  8f  Mahony.  In  fact.  Short 
tf  Mahony  say,  that  those  two  contracts  were  made 
with  them  to  all  intents  and  purposes,  and  that  they 
have  always  been  ready  and  willing  to  complete  the  same 
by  delivering  to  Bright,  or  to  whom  he  shall  appoint, 
the  iron  they  agreed  (as  they  say)  to  sell  to  Bright,  sub- 
ject, as  they  contend,  to  an  option  on  their  part  to  have 
it  declared  that  Bright  forfeited  his  right  to  the  perfor- 
mance of  the  contract.  But  the  object  of  the  present 
suit  is  not  to  enforce  the  contracts  in  question,  or  either 
of  them,  but  to  rescind  both,  and  recover  back  payments 
made  by  BrigJU  under  the  name  of  deposits;  and  the 
question  is,  whether  the  Plaintiffs  are  entitled  to  such 
relief. 

The  case  I  have  to  try  is  this : — the  Defendants  Short 
^  Mahony  were,  at  the  time  of  the  transactions  which  re- 
sulted in  the  suit,  partners  as  brokers  in  the  city  of  Lon- 
don, and  were  employed  in  that  character  by  the  third 
Defendant  Bright  in  divers  speculations  in  iron  in  which 
he  was  concerned. 


1847. 


Judgment, 


Early  in  February,  1845,  Short  8f  Mahony  purchased 
for  and  by  order  of  Bright  500  tons  of  Scotch  pig  iron, 
upon  which  250Z.  was  paid  as  a  deposit,  according  to 

VOL.  VU  B  B  11.  W. 
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Judgment, 


the  allegations  in  the  bill,  to  be  handed  by  the  brokers 
to  the  seller;  and  Bright^  according  to  the  bill,  paid 
the  brokers  their  commission  and  brokerage  in  respect 
of  that  purchase. 

On  the  14th  February,  1845,  Bright  directed  5J<?rt^ 
if  Mahony  to  buy  for  him  1000  tons  of  iron ;  and, 
cordingly.  Short  8f  Mahaiiy  delivered  to  Bright  a  bought 
note  in  these  words : — > 

"  No.  4791.        «  London,  14th  February,  1845. 

"  Bought  for  John  Bright,  Esq.,  1000  tons  Scotch  pig 
iron,  at  AL  5«.  per  ton,  delivered  at  Glasgoto,  cash  with- 
out discount  on  delivery  of  each  parceL  Prompt,  ax 
months,  adding  legal  interest,  at  5/.  per  cent,  per  annum, 
from  the  9th  day  of  June  next.  Deposit  50021  in  cash, 
forthwith  to  be  paid  by  the  buyer.  Short  ^  Mahony 
^  per  cent,  brokerage. 

(Signed)        "  Short  &  Mahony." 

On  the  11th  of  March  following.  Bright  authorised 
Short  8f  Mahony  to  purchase  for  him  a  further  quantity 
of  2000  tons  of  iron,  and  on  the  same  day  Short  §*  Ma- 
hony delivered  to  BrigJU  a  bought  note  of  the  purchase^ 
as  follows: — 

"No.  4842.  *' London,  Uth  March,  1845. 

"  Bought  for  account  of  John  Bright,  Esq.,  2000  tons 
of  Scotch  pig  iron  at  51,  lOs.  per  ton,  free  on  board  at 
Glasgow,  net  cash  without  discount.  Deposit  of  1/.  per 
ton  to  be  paid  forthwith.  Prompt  on  1000  tons,  30th 
June;  ditto  on  1000,  31st  July.  Short  §•  MaJwng 
brokerage  \  per  cent. 

(Signed)        "  Short  &  Mahony." 

The  contracts  of  the  14th  February  and  11th  March, 
1845,  are  the  two  contracts  respecting  which  the  ques- 
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tions  in  this  cause  have  arisen.  It  will  be  observed  that 
in  neither  of  the  bought  notes  is  the  name  of  the  seller 
or  alleged  seller  disclosed.  However,  Bright  paid  to 
Short  if  Mahany  500L  by  way  of  deposit  under  the  con- 
tract of  the  14th  February,  1845,  and  2000/.  under  that 
of  the  11th  March,  1845,  and  also  their  brokerage  in 
respect  of  both  contracts.  At  the  time  of  the  Pldntiffs* 
loan  to  Bright^  Mr.  Barretty  a  witness  for  the  Plaintiffs 
in  the  cause,  was  Bright s  solicitor,  and  he  is  a  witness 
for  the  PlidntifiB  in  the  cause.  I  may  observe  in  pass- 
ings that  when  the  case  was  opened  an  objection  was 
taken  that  Barrett  ought  to  be  a  party  in  the  cause. 
This  objection  I  had  no  hesitation  in  overruling,  but 
I  reserved  the  question  whether  it  might  not  be  pro- 
per to  ascertain  by  inquiry  whether  Barrett  had  not  a 
direct  interest  in  the  Plaintiffs'  success  in  the  suit;  for, 
although  such  interest  would  not,  as  the  law  now  is, 
disqualify  him  as  a  witness,  it  might  affect  the  credit 
due  to  his  testimony.  I  am,  however,  quite  satisfied 
that  the  conclusion  to  which  I  have  come  does  not  re- 
quire that  I  should  take  any  such  precaution. 

Before  the  Plaintiffs  actually  advanced  their  money 
to  Brighty  they  required  Barrett  to  ascertain  by  inquiry 
from  Start  ^  Mahonyy  whether  they,  the  Plaintiffi,  might 
safely  rely  upon  the  due  performance  of  the  contracts. 
This  Barrett  did,  and  obtained  from  Short  ^  Mahany  an 
account  of  their  brokerage  in  respect  of  both  contracts, 
and  a  receipt  for  76/.  5^.,  the  amount  of  such  broker- 
age; and  Short  Sf  Mahany  also  wrote  upon  each  of  the 
bought  notes,  above  their  signatures,  the  following 
words : — *^  In  consideration  of  our  brokerage  of  \  per 
cent.,  which  we  have  received,  we  hereby  guarantee 
the  due  fulfilment  of  this  contract  on  'the  part  of 
the  sellers.'"  Bright  further  gave  to  the  Plaintifft  a 
letter,  as  follows : — 

B  b2 
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''London,  18th  March,  1845. 
"  Mr.  John  Craven,  Mr.  Wilson, 
"  Sirs, — I  hereby  beg  to  hand  you  three  contracts  for 
the  purchase  of  500,  1000,  and  2000  tons  of  Scotch  pig 
iron,  at  75^.,  85*.,  and  110*.  respectively,  net  cash,  free 
on  board  at  Glasgow,  deliverable  as  follows : — The  first 
parcel  of  500  tons  to  be  delivered  as  the  buyer  may  re- 
quire, during  six  months  from  the  8th  February  last,  but 
not  more  than  250  tons  in  any  one  month.  The  second 
parcel  of  1000  tons  at  six  months  from  the  14th  Fe- 
bruary last,  adding  legal  interest  at  5L  per  cent,  per  an- 
num from  the  9th  June  next.  The  third  parcel  of  2000 
tons  to  be  delivered,  1000  tons  on  the  30th  June  next, 
and  the  remaining  1000  on  the  31st  July  next.  Upon 
these  three  parcels  I  have  paid  deposits  to  the  amount 
of  250/.,  500/.,  and  2000t  respectively,  the  receipts  for 
which  and  the  receipt  for  the  payment  of  the  brokerage 
are  herewith  handed  to  you.  The  first  parcel  has  been 
purchased  of  Messrs.  James  Robertson  8f  Co,;  the  last  have 
been  guaranteed  the  due  fulfilment  of  by  Messrs.  Short 
Sf  Mahony,  which  is  likewise  handed  over  to  you.  Now 
in  consideration  of  2000Z.  this  day  advanced  by  you  to 
me  on  the  security  of  the  said  three  contracts  and  the 
several  deposits  paid  in  respect  of  the  same,  I  hereby 
hand  over  and  transfer  to  you  all  benefit  and  advantage 
to  be  derived  from  the  said  contracts  and  each  and  every 
of  them,  for  and  as  a  security  for  the  repayment  of  the 
said  sum  of  2000/.,  and  a  bonus  of  200/.  thereon.  And 
I  hereby  authorise  and  empower  you,  in  case  I  do  not 
pay  the  amount  of  the  several  prompts  as  they  become 
due,  or  otherwise  arrange  the  said  prompts  to  your  sa- 
tisfaction ten  days  previously  to  the  respective  prompt 
day,  then  on  such  tenth  day  previously  to  such  prompt 
day  accruing  as  aforesaid  to  make  sale  and  dispose  of  the 
sfdd  three  parcels  of  iron  at  the  best  price  that  you  can 
obtain,  either  by  public  sale  or  by  private  contract  on 
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or  after  that  day,  without  any  futher  authority  from  me       ^847. 
in  respect  thereof,  and  out  of  the  net  proceeds  arising 
therefrom,  first  to  repay  yourself  the  said  sum  of  20007. 
and  2002.  respectively,  and  all  expenses  attending  such 
sale  or  sales,  and  then  to  hand  over  the  surplus  to  me. 

"  I  am,  &c.,  John  Bright." 

Blight  also  delivered  to  the  Plaintifib  the  following 
letter  addressed  to  Short  §•  Mahony: — 

"  London,  18th  March,  1845. 
**  Gentlemen, — ^I  beg  to  inform  you  that  I  have  this 
day  transferred  to  Mr.  John  Craven  and  Mr.  WiUiam 
Wilson  (the  bearers  hereof)  my  contracts  for  1000  and 
2000  tons  of  Scotch  pig  iron  purchased  by  me  through 
you,  dated  the  14th  February  and  11th  March  last,  to- 
gether with  all  benefit  to  be  derived  therefrom,  and 
from  the  deposits  of  500?.  and  2000i  paid  by  me  in  re- 
spect thereof;  and  I  hereby  request  that  you  will  hold 
the  same  and  the  said  deposits  on  their  account. 

"I  am,  &c.,  John  Bright." 

^^  NewmarCs  Courts  ComMlL 

On  the  same  day  the  Plaintiffs  delivered  the  last  let- 
ter to  Short  $•  Mahony y  inclosed  in  the  following  letter 

from  themselves : — 

"  lAmdony  18th  March,  1845. 

"  Gentlemen, — We  beg  to  inclose  a  letter  of  this  date 

from  Mr.  John  Bright,  and  shall  feel  obliged  by  your 

acknowled^ng  the  receipt  thereof,  and  that  you  hold 

the  1000  and  2000  tons  of  uron  and  deposits  of  500^ 

and  2000/L  respectively  on  our  account. 

**We  are,  &c., 
"  John  Craven,  William  Wilson.'* 

Short  §*  Mahony  thereupon  wrote  to  the  Plaintiffa 
as  follows : — 
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"^  London,  18th  March,  1845. 

''Mr.  John  Craven,  Mr.  WiUiam  WUson. 

"Gentlemen, — We  beg  to  acknowledge  the  reodpt 
of  your  letter  of  this  date,  inclosing  one  from  Mr.  John 
Bright  also  dated  to-day;  and  in  reply  thereto  b^  to 
say,  that  on  behalf  of  the  seller  of  1000  and  2000  t(Hi8 
of  iron,  and  the  deposit  of  500/.  and  200021  respectively 
therein  referred  to,  we  hold  the  same  to  yomr  order  in 
compliance  therewith.         "We  are,  &c., 

"  Short  &  Mahony.** 

Immediately  after  the  loan  by  the  Plaintifis  to  Bright^ 
a  fall  took  place  in  the  price  of  iron,  and  a  difficulty 
arose  in  providing  money  for  payments  of  prompts  or 
balance  of  the  purchase-money.  In  consequence  of 
this,  a  meeting  took  place  on  the  6th  June,  1845,  at 
the  office  of  Short  ^  Malumy,  at  which  meeting  were 
present  the  Plaintiffs,  Bright,  Short  8f  Mahony,  and 
Barrett.  It  is  not  in  dispute  that  at  that  meeting 
the  Plaintiffs  agreed  that  the  letter  of  the  18th  March, 
1845,  written  by  them  to  Short  Sf  Mahony,  and  the  let- 
ter of  the  same  date  from  Short  §•  Mahony  to  the  Pliun- 
tiffs,  should  be  cancelled,  and  that  this  in  substance  and 
effect  was  done.  One  of  the  questions  in  dispute  in 
the  suit,  however,  is  as  to  the  intention  and  effect  of 
that  transaction.  The  Plaintiffs  insisted  that  the  in- 
tention and  effect  of  the  transaction  was  only  to  give 
Short  8f  Mahony  or  any  other  person  paying  the  prompts, 
priority  over  the  Plaintiffs,  in  respect  of  the  prompts  to 
be  paid,  and  to  leave  the  contracts  as  between  them- 
selves and  Bright  untouched.  Short  ^  Mahony,  on  the 
other  hand,  contend  that  the  intention  and  effect  of  the 
transaction  was  to  put  an  end  to  the  Plaintiffs'  interest 
in  the  iron  altogether.  Upon  this  controversy  I  shall 
presently  state  my  opinion. 

Now  the  truth  is,  that  in  neither  of  the  contracts  in 
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question  was  there  any  real  seller ;  and  so  far  as  the 
bought  notes,  or  any  other  acts  or  statements  of  Short 
ff  Mahony,  may  have  represented  that  there  was  a  real 
seller,  such  representation  was  not  in  accordance  with 
the  facts,  and  was,  in  the  contemplation  of  this  Court, 
and  I  apprehend  of  a  court  of  law  also,  a  fraud  upon 
Bright^  unless  it  could  be  shewn  that  Bright  knew  the 
truth  and  was  not  deceived  by  the  representation.  In 
&ct,  in  both  contracts  Short  8f  Mahony  intended  that 
Short,  or  the  firm  of  Short  8f  Mahony,  should  supply  the 
iron  to  be  delivered  to  Brigld  under  the  contracts.  This 
fact  was  communicated  to  the  Plaintiffs  soon  after  the 
meeting  of  the  6th  of  June.  The  price  of  iron  continued 
to  &11;  and  the  bill  was  filed  on  the  2l8t  of  October  fol-> 
lowing,  to  recover  the  500^  and  2000^  and  interest  from 
Short  Sf  Mahony,  and  the  excess  of  the  Plaintiffs'  debt  (if 
any)  from  Bright 


The  case  made  by  the  Defendants  (generally  stated) 
was  this, — ^that  Bright  was  a  speculator  in  iron,  but  not 
a  person  in  credit  in  the  City  of  London  sufficient  to 
enable  him  to  carry  on  his  operations  on  a  scale  large 
enough  to  satisfy  him ;  and  that  Short,  being  a  friend  of 
Bright  and  desirous  to  assist  him,  did  occasionally,  for 
himself  and  his  firm,  consent  to  undertake  the  fulfilment 
of  contracts  for  the  sale  of  iron  to  him,  in  which  trans* 
actions  it  was  well  understood,  between  Bright  and  Short 
jf  Mahony,  that  there  were  no  real  sellers,  other  than 
Short  Sf  Mahony;  but  inasmuch  as  Short  8f  Mahony 
were  dty  brokers,  it  was  necessary,  in  point  of  form,  to 
represent  on  the  face  of  the  bought  notes  that  there 
were  sellers  other  than  themselves.  The  answer  of 
S/iort  8f  Mahony  suggests  that  the  contracts  of  Fe- 
bruary and  March,  1845,  were  of  this  character,  and 
that  Bright  VLnd  the  Plaintiffs  so  understood  it.  Bright, 
however,   by   his    answer,   alleges  that    he    and    tho 
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FlaintifiB  all  acted  in  the  belief  that  diere  was  a  bodi 
fide  seller,  and  that  Shorty  Mahony  had  only  acted  m 
their  capacity  of,  and  according  to  their  duty  as,  broken 
in  the  transaction. 

If  this  were  a  bill  to  enforce  the  contracts,  and  the 
only  question  I  had  to  dedde  was,  what  are  the  rights 
of  the  Plaintiffs  as  against  both  Bright  and  Short  jf 
Mahony^  so  far  as  those  rights  are  evidenced  by  the 
bought  notes  of  the  14th  February,  1845,  and  the  Uth 
March,  1845,  the  accounts  of  and  receipts  for  the  bith 
kerage,  the  guarantee  given  by  Short  ^  Mahomyy  the 
letters  of  the  1 8th  March,  and  Bright 9  security  to  the 
Plaintiffs,  coupled  with  the  undisputed  fact  that  there 
was  no  real  seller — ^if  this  were  the  only  case  before  me, 
no  difficulty  could,  I  think,  exist  in  making  a  demon 
in  the  Plaintiffs'  favour.  I  shall  assume  this,  and  confine 
my  observations  to  the  points  which  were  made  by 
way  of  answer  to  that  prim&  facie  case. 

The  first  point  I  shall  consider  is  that  whidi,  if  es- 
tablished, would  displace  the  Plaintiffi' claim  altogether; 
namely,  that  the  Plaintiffs,  before  they  advanced  their 
money  to  Bright,  had  distinct  notice  that  the  only  per- 
son liable  to  Bright  for  the  performance  and  fulfilment 
of  the  contracts  in  question  was  the  defendant  Shorty 
or  his  firm  of  Short  §•  Mahony y — that  there  was  no  third 
person  who  had  become  responsible  to  him  (Bright)  for 
the  sale  of  the  iron,  and  that  the  sums  psdd  in  respect  of 
the  deposits  for  the  iron,  comprised  in  the  same  two 
contracts,  were  in  the  hands  of  Short  §•  Mahony^  which 
the  Defendants  say  would  not  have  been  the  case  if  the 
sellers  had  been  third  parties.  The  onus  of  proving 
this  is  clearly  on  the  Defendants  Sfiort  Sf  Mahony. 
The  bought  notes,  according  to  their  natural  import, 
represent  that  there  were  sellers  of  the  iron  other  than 
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Short  8f  Mahony.  The  account  rendered  by  Short  §• 
Mahany  of  their  brokerage  charges  on  the  two  con- 
tracts in  question,  and  their  receipt  for  the  same,  repre- 
sent the  same  thing ;  so  does  the  guarantee ;  so  also  do 
the  letters  of  the  18th  March;  and  I  can  discover  no- 
thing in  evidence  in  this  cause  sufficient  to  countervail 
the  plain  e0ect  of  this  docimientary  evidence,  as  between 
the  Plaintiffs  and  Short  §*  Mahony.  Where,  indeed, 
A.  sells  to  B.  property  which  belongs  to  C,  it  may  be 
right,  as  between  B.  and  C,  to  hold  that  any  general 
representation  made  to  B.,  which  would  have  put  a  cau- 
tious man  upon  an  inquiry,  which,  if  duly  prosecuted, 
would  have  led  B.  to  a  knowledge  of  C.'s  rights,  shall 
be  treated  as  equivalent  to  actual  notice  to  B.  of  those 
rights.  But  where  A.,  dealing  with  B.,  makes  a  par- 
ticular and  distinct  representation,  material  to  the  inter- 
ests of  B.,  I  cannot  admit  that  A.  has  a  right  to  say  to 
B«,  that  he,  B.,  should  have  doubted  A.'s  word,  by  rea- 
son of  any  general  statement  made  by  A.,  in  which  a 
cautious  man  might  possibly  have  detected  an  inconsis- 
tency with  the  particular  and  distinct  representation* 
The  suggestion  in  the  answer  of  Shmt  §•  Mahony  is, 
that  Bright  himself  told  the  Plaintiffs  that  there  were 
no  sellers  of  the  iron,  other  than  Short  or  his  firm. 
There  is  no  CNddence  of  this ;  and  Bright  in  his  answer 
asserts,  that  he  himself  believed  there  was  a  bon&  fide 
seller  of  iron  other  than  Short  or  his  finru 
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With  respect  to  the  circmnstance  that  the  deposits, 
on  the  6th  June,  remained  with  Short  8f  Mahony^  and 
the  form  of  the  guarantee,  (upon  both  which  reliance 
was  placed,  in  argument,  as  grounds  from  which  to  in- 
fer an  original  knowledge  in  the  Pkintiffi  that  there 
w^  no  sellers,  other  than  Short  8f  Mahony)^  I  have  no 
hesitation  in  considering  them  as  insufficient.  I  can- 
not consider  the  particular  and  distinct  representation. 
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in  the  documents  I  have  referred  to,  as  countervuled 
by  inferences  from  circumstances  such  as  these.  In- 
deed, the  case  made  by  the  answer  as  to  what  took 
place  respecting  those  deposits  on  the  6th  of  June,  is 
not  intelligible  as  it  is  there  stated.  K  third  persons 
were  sellers,  the  deposits,  as  they  are  called,  would  have 
been  paid  over  to  them.  K  Short  ^  Mahony  were  sel- 
lers of  the  iron,  the  deposits  would  have  come  to  their 
hands  as  so  much  purchase-money  paid  on  account  of 
the  iron  as  such,  and  would  necessarily  form  items  in 
their  account  with  Bright.  But  the  Plaintiffs,  as  trans- 
ferees of  Blights  interest  in  the  iron,  would  have  had 
no  interest  in  the  deposits,  except  so  far  as  the  value  of 
their  interest  in  the  iron  would  be  enhanced  by  reason 
of  so  much  of  the  purchase-money  being  paid.  Now 
the  account  which  Short  §*  Mahony  give  of  what  took 
place  at  the  meeting  of  the  6th  June,  1845,  is  this :  they 
say  that  the  Plaintiffs  were  apprehensive,  that  by  the 
effect  of  the  two  letters  of  the  18th  March,  which 
passed  between  the  Plaintiffs  and  Short  Sf  Ma?umy,  the 
Plaintiffs  had  made  themselves  liable  to  pay  the  balance 
of  the  purchase-money,  ultra  the  depouts ;  and  that  at 
the  meeting  of  the  6th  of  June,  Short  8f  Mahony^  at 
the  request  of  the  Plaintiffs  and  of  Bright,  ultimately 
consented,  that,  in  consideration  of  the  deposits  of  500/1 
and  2000/.  being  brought  into  the  account  between  the 
Defendants  and  Bright,  the  Plaintiffs  should  be  per* 
milted  to  withdraw,  and  be  exonerated  from  the  further 
performance  and  completion  of  the  two  contracts  in 
question;  and  that  the  two  last-mentioned  letters  of  the 
18  th  of  March,  1845,  should  be  given  up  to  be  cancelled* 
How  a  notion  so  preposterous  as  that  which  the  Defend- 
ants ascribe  to  the  Plaintiffs  could  have  existed,  I  can- 
not  understand ;  but  I  am  quite  as  much  perplexed  with 
what  the  answer  says  about  the  deposits,  if  it  was  really 
supposed   that  the  Defendants  Short  Sf  Mahony  had 
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received  them  in  part  payment  of  iron  of  which  they 
were  aeUers.     That,  however,  is  their  case. 

It  was  then  said,  that  at  all  events  Bright  knew  that 
the  case  was  such  as  the  Defendants  Short  8f  Mahony  re- 
present it  to  have  been,  namely,  that  there  were  no  sel- 
lers of  iron  other  than  Short  SfMaliony.  Admitting,  for 
the  purposes  of  the  argument,  that  such  was  the  case, 
as  between  Short  ^  Mahony  and  Bright^  the  case  of  the 
Plaintiffs  (that  which  depends  upon  the  documents  I 
have  mentioned)  would  not  be  affected  by  it.  Short  ^ 
Mahony  must,  according  to  my  view  of  the  evidence,  be 
taken  to  have  represented  to  the  Plaintiffs  that  the  in- 
terest of  Bright  in  the  iron  was  such  as  upon  the  face  of 
the  documents  it  appeared  to  be ;  and  if  that  be  so,  the 
case,  as  between  Short  ^Mahony  and  the  Plaintiffs,  would 
fall  within  the  principle  laid  down  by  Lord  Eldon  in 
Evans  v.  Bicknett  (a), — that  if  a  representation  be  made 
to  a  man  going  to  deal  on  the  faith  of  it  in  a  matter  of 
interest,  the  person  making  the  representation,  if  un- 
true, shall  make  it  good*  In  noticing  that  case,  I  may 
also  mention  an  observation  of  Lord  Eldon  bearing  upon 
another  point  in  this  case,  viz.  that  the  jurisdiction 
assumed  by  courts  of  law  in  such  cases  wUl  not  oust 
the  jurisdiction  of  this  Court.  But  I  cannot,  upon  the 
evidence  in  this  cause,  assume,  in  favour  of  Short  Sf 
Mahony,  that  Bright  knew  that  which  they  say  he 
knew.  Upon  the  evidence  before  me  I  should  conclude 
he  did  not.  It  is  impossible  to  read  the  answer  on  that 
part  of  the  case  without  being  struck  by  its  want  of 
precision.  The  Defendants  do  indeed  say,  that,  with 
reference  to  the  contract  of  14th  of  February,  1845, 
Brigtit  consented  to  that  contract  being  fulfilled  by  Short, 
or  Short  §•  Maliony.     Whether  the  consent  of  wliich 
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MW!.  they  gpeak  is  an  inference  they  draw,  or  a  consent  am- 
WiLsojf  ply  given,  I  do  not  know,  but  I  oonclade  it  to  be  the 
former;  for,  independently  of  the  expression  ^consent'' 
Ijeing  ill  adapted  to  a  case  in  which  the  arrangement 
was  a  concession  made  for  Bright  $  acconmiodation,  the 
expressions  in  the  answer  are  argomentatiTe  rather 
than  positive.  Thus,  in  one  passage.  Short  |f  Makomf 
S2LJ  that  Bright  *^  must  have  known  "  that  Short  was  to 
be  the  actual  principal  in  respect  to  the  1000  tons  in 
the  contract  of  the  14th  of  February,  1845 ;  and,  again, 
that  Bright  never  made  any  inquiry  as  to  whether 
any  other  person  than  Sliart  was  the  seller,  or  requested 
to  be  furnished  with  the  name  of  the  seller,  or  requested 
to  see  the  books  of  the  defendants  relating  to  the  trans- 
action or  containing  the  usual  entry  of  the  sale,  or  made 
any  suggestion  that  there  ought  to  be  a  third  party  as 
seller,  or  that  he  considered  or  believed  that  there  was; 
but,  on  the  contrary,  that  Bright  always  acted  as  if 
he  well  knew  ^^(as  in  fact  he  did)"  that  Short  ^  Mahomf 
had,  on  behalf  of  Short  as  the  principal,  taken  upon 
themselves  the  fulfilment  of  the  contract,  and  vras  wil- 
ling to  look  to  Short  in  the  transaction.  This  is  dngn- 
hir  language,  if  it  was  matter  of  express  arrangement 
that  Shorty  or  Short  §•  Mahonyy  were  the  sellers.  TTie 
answer  of  the  Defendants  Short  §*  Mahony^  with  respect 
to  the  contract  of  the  1 1th  of  jVIarch,  is  less  precise  than 
that  re8{)ccting  the  contract  of  the  14th  of  February. 
I  doubt  much  whether  it  is  possible  to  extract  from  it 
an  averment  that  Bright  had  the  knowledge  imputed  to 
him.  They  say  they  believe,  that  when  the  contract  or 
bought  note  of  the  11th  March,  1845,  was  delivered 
by  Short  8f  Maliony  to  Bright,  Bright  fully  considered 
and  ^^  believed  "  that  these  Defendants  were,  or  that  the 
Defendant  Short  was  himself  the  actual  seller  of  the 
whole  of  the  2000  tons  of  iron,  and  that  he  was  content 
that  he  should  be  so;  and  upon  this  follows  an  aigu- 
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mentative  averment  similar  to  that  respecting  the  eon- 
tract  of  the  14th  of  February.  Yet  this  is  a  most  im- 
portant point  in  the  Defendants'  ease,  and  is  put  forward 
to  displace  the  Plaintiffs'  equity  as  claimants  under 
Bright. 

This  cause  must,  therefore,  in  my  opinion,  be  disposed 
of  upon  the  hypothesis  that  the  Plaintiffs  advanced  their 
money  without  notice  that  the  transaction  was  other 
than  on  the  fiice  of  the  bought  notes  and  other  docu- 
ments it  was  represented  to  be ;  and  also  upon  the  hy- 
pothesis that  Bright  was  in  the  same  position.  This 
latter  proposition  is  not  necessary  upon  the  point  under 
consideration ;  but  it  may,  perhaps,  be  of  more  import- 
ance upon  another  point  that  remains. 

A  third  point,  which,  if  made  good  by  the  Defendants, 
would  also  displace  the  PlaintiflRs'  claim  under  the  docu- 
ments I  have  above  relied  upon,  was  this:  that  the 
effect  of  the  transaction  of  the  6th  of  June  was,  that  the 
Plaintiffs  abandoned  all  interest  whatever  in  the  iron. 
If  Mr.  Barretfs  evidence  is  to  be  believed,  this  certainly 
waa  not  the  case ;  and  Mr.  Barretfs  evidence  is  corro- 
borated by  the  probabilities  of  the  case.  It  is  to  be 
remembered,  that,  on  the  6th  of  June,  the  parties  all 
acted  upon  the  supposition  that  the  contracts  were  to 
be  completed.  Omitting,  therefore,  the  supposed  liabi- 
lity of  the  Defendants,  they  had  a  very  direct  interest 
in  waiving  their  lien  upon  the  iron  in  favour  of  any  one 
who  would  pay  the  prompts,  but  no  interest  in  giving 
up  their  security  against  Bright;  accordingly,  the  trans- 
action took  that  turn.  The  letters  between  the  Plain- 
tiffi  and  Short  8f  Malwny  were  cancelled ;  but  the  se- 
curity given  by  Bright  to  the  Plaintiffs  was  retained. 
The  supposed  liability  of  the  Plaintiffs  must  have  been 
8upix>scd  to  arise  out  of  the  letters  between  the  Plaintiffs 
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and  Short  jr  Mahony  only,  or  tl^  other  docmnents 
would  haye  been  cancelled  aba  Mr.  Barretts  eyidenoe^ 
which  speaks  of  the  strange  impression  the  Pkintifi 
were  under  respecting  their  liability,  and  whidi  I  shodd 
have  thought  he  might  have  removed,  is  express  tbt 
their  rights,  as  against  Briffkt,  were  not  abandoned;  and 
I  think  that  is  the  inference  furnished  by  the  &ct8  of 
the  case  which  are  otherwise  proved,  and  which  (if  com- 
pelled to  act  upon  such  facts  only)  I  should  draw  firam 
them.  I  have  no  hesitation  in  receiving  jBlorr^ievideDoe 
in  support  of  it.  Bright — if  that  were  material — does 
not  pretend  that  such  was  not  the  case.  He  admits 
that,  between  himself  and  the  PlaintifR,  iheir  secmitf 
was  unaffected  by  the  transaction  of  the  6th  of  June; 
and  if  that  be  so,  the  rights  of  the  Pluntiffi,  as  between 
themselves  and  Short  Sf  MaJumy,  would  be  unaflTected 
also,  except  so  &r  as  the  Plmntiffs  might  have  thereby 
given  to  Short  tf  Mahony  a  priority  over  tfaemselvefl^  vdl 
respect  of  the  deposits  on  the  iron.  But  this  questkn 
will  not  arise ;  for,  if  the  Plfuntiffs  could  have  sustained 
their  suit,  independently  of  the  cancellation  (on  the  6dk 
of  June,  1845)  of  the  two  letters  of  the  18th  of  Marck 
preceding,  I  am  dear  that  a  transaction  which  took  phoe 
between  them  and  ^wrt  Sf  Mahony,  upon  the  hypo- 
thesis that  the  contracts  were  to  be  completed,  (the 
Plaintiffs  being  ignorant  of,  but  Short  ^  MahoKj 
knowing  the  truth  of^  the  case) — I  say  I  am  clear  that  a 
transaction  which  took  place  under  such  circumstanoes 
cannot  give  Short  Sf  Mahony  any  advantage  in  tlufl 
court. 


The  next  point  I  shall  notice  is  that  in  support  of 
which  the  case  of  Hammond  v.  Messenger  (a)  was  cited; 
to  which  case,  and  the  authorities  cited  therein,  may  be 

(a)  9  Sim.  327. 
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added  a  reference  to  the  cases  of  Rose  y.  Clarke  (a\  and 
Barker  v.  Birch  (ft).  The  authority  of  Hammond  v.  Mes^ 
senger,  independently  of  the  authority  of  the  judge  who 
decided  it,  is  enhanced  by  the  circumstance  that  the 
decision  was  not  appealed  from,  when  it  is  seen  who  the 
counsel  were  in  support  of  the  bill.  But  Hammond  y. 
Menenger  does  not,  in  my  opinion,  goyem  this  case. 
In  that  case,  the  question  between  the  obligor  in  the 
bond  and  the  party  entitled  to  receiye  the  money  due 
upon  the  bond  (whether  obligee  or  his  assignee)  was 
purely  legal.  In  this  case,  admitting  (against  my  first 
impression  during  the  argument)  that  the  question  be- 
tween  the  Plaintiffs  and  Defendants  might  be  tried  at 
law,  there  is  an  ori^nal  jurisdiction  in  this  Court, 
arising  out  of  the  fact  that  Short,  or  Short  Sf  Mahony, 
(as  brokers),  filled  a  fiduciary  character,  the  duties  of 
which  were  not  consistent  with,  but  opposed  to,  their 
interests  as  sellers ;  and,  further,  that  the  Plaintiffs  ad- 
Tanced  their  money  upon  a  representation  which  was 
untrue.  The  original  jurisdiction,  to  try  a  right  depend- 
ing upon  such  considerations,  is  not  ousted,  because  the 
right  might  be  tried  at  law. 

But  it  was  said,  that,  although  the  Plaintiffs  might 
haye  filed  a  bill  to  enforce  the  contract,  they  could  not 
file  a  bill  to  rescind  it ;  and  this  objection  diyided  itself 
into  two  heads:  first,  that  the  suit  was  open  to  the 
objection  that  the  relief  sought  sayoured,  and  was  within 
the  mischief,  of  the  law  against  champerty,  and  Prosser 
T.  Edmonds  (c)  was  cited ;  secondly,  that  Bright,  as  be- 
tween himself  and  Short  8f  Mahony,  might  enforce  the 
contract ;  and  that,  unless  Bright  were  Plaintiff  alone 
or  with  the  Plaintiffs,  there  was  nothing  to  prevent  his 
doing  80. 

(a)  1  Y.  &  C.  C.  C.  534.  (5)  1  De  G.  &  S.  376. 

(c)  1  Y.  &  C.  481. 
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With  respect  to  the  former  of  these  objectioDS,  I  am 
satisfied  it  proceeds  upon  a  fallacy.  If,  as  in  Proster  ¥. 
Edmandsy  the  contract  which  the  Plaintiffs  sought  to 
enforce  had  been,  as  between  themselves  and  Bright,  a 
contract  for  the  purchase  of  a  litigated  right,  the  objeo- 
tion  might  have  prevailed ;  but  that  was  not  the  case. 
The  contract,  as  between  the  Plaintiffs  and  Bright^  was 
free  from  objection.  A  subsequent  discovery,  as  I  will 
here  assume,  of  a  fraud,  (as  this  Court  considers  it),  haa 
shewn  that  both  Bright  and  the  Plaintiffs  were  deceived 
by  the  misrepresentations  of  Slwrt  8f  Mahony;  and  the 
question  is,  what  in  that  case  are  the  rights  of  the  Plain- 
tiffs, as  between  themselves  on  the  one  side,  and  Shorii 
or  Short  8f  Mahony y  on  the  other  ?  Is  Bright  to  receive 
the  deposits  ?  That,  as  between  himself  and  the  Plainti£^ 
cannot  of  course  be  maintained ;  and  if  the  Plaintiffs, 
as  between  themselves  and  Bright,  have  a  right  to  the 
deposits,  notwithstanding  they  cannot  have  the  benefit 
of  the  purchase  of  the  iron  which  Bright  assigned  to 
them,  why  may  they  not  enforce  that  right  as  against 
the  parties  liable  to  Bright?  To  their  contract  mth 
Bright,  as  I  have  already  said,  no  objection  can  be 
taken ;  the  contrary  of  which  was  the  ground  of  the 
decision  in  Prosser  v.  Edmotids.  The  Plaintiffs  seek  by 
this  suit  to  enforce  a  right  resulting  from  that  lawftl 
contract,  of  the  benefit  of  which  a  fraud,  newly  dis- 
covered, has  deprived  them.  The  conununication  be- 
tween the  Plaintiffs  and  Short  ^Mahony,  in  March,  1845, 
is  not  unimportant  on  this  branch  of  the  case ;  and  the 
suit,  as  I  before  observed,  is  sustainable  upon  the  dis- 
tinct ground  of  misrepresentation  which,  whatever  its 
moral  character  may  be,  this  Court  deals  with  as  a 
fraud. 

With  respect  to  the  latter  objection,  I  will  not  say 
whether  it  might  have  prevailed  if  it  had  been  taken  in 
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an  earlier  stage  of  the  cause.  But  if  at  the  hearing 
of  a  cause  I  am  in  a  condition  to  make  a  final  decree, 
which  shall  prevent  the  occurrence  of  that  mischief 
against  which  the  objection  is  di^fected,  I  have  always 
considered  that  the  objection  comes  too  late.  It  might 
be  sufficient  to  refer  to  the  common  rule  of  the  Court,  in 
the  case  of  a  multifarious  bill,  as  an  analogy  for  this 
practice.  The  objection,  though  good  in  limine,  is  in 
general  not  available  at  the  hearing.  Upon  this  prin- 
ciple I  acted  in  one  of  the  points  that  arose  in  Dyson  v. 
Morris  (a),  in  Preston  v.  Wihon  (6),  and  in  Blair  v. 
Bromley  (c),  and  I  am  satisfied  the  distinction^  is  well 
founded. 
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Lastly,  the  Defendants  Short  Sf  Mahony  have  con- 
tended, that,  if  my  opinion  should  be  against  them  upon 
the  main  question,  they  have  a  right  of  set-off,  which 
they  claim  by  their  answer;  but  that  is  not  so.  It  is 
on  the  ground  of  fraud  that  the  transaction  is  rescinded ; 
and  the  payments,  which  were  made  on  the  faith  of  the 
transaction,  cannot  form  part  of  any  account  of  the 
ordinary  dealings  of  the  parties. 

These  are  my  conclusions;  in  coming  to  which  I  have 
not  relied  upon  Barretts  evidence  upon  any  point  sub- 
stantially in  dispute,  (except  the  point  in  which  it  mere- 
ly corroborates  an  inference  I  should  have  drawn  from 
undisputed  facts  without  it),  and  in  which  I  have  endea- 
voured to  do  justice  to  all  the  points  made  at  the  bar. 

Decree  for  repayment  of  the  deposits, 
with  interest  and  costs. 


(a)  1  Hare,  413. 


(b)  6  Hare,  185.  (c)  Id.  542. 


Voi^  VI. 


c  c 


H.  W. 
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2\st  <V  2Qth 
Jan. 

Demnrrer  to  a 
bill  of  dii. 
CO  very,  in  aid 
of  action  on 
the  case  for 
negligence,  al- 
lowed ;  it  ap« 
peartng  by  the 
bill  that  the 
cause  of  action 
had  not  arisen 
within  liz  yean 
before  the  loit. 

In  an  action 
on  the  case, 
againit  an  at- 
torney for  Dflf - 
ligenoe,  the 
Coart  held  that 
the  cauae  of  ac- 
tion aroae  at 
the  time  the 
negligence  oc- 
curred, and  not 
at  the  time  the 
negligence  waa 
discovered,  or 
the  consequen- 
tial damages 
ensued. 

Statement, 


SMITH  V.  FOX. 

1  HE  Defendants,  Fox  Sf  Saut/iam,  as  the  solidton 
of  the  PLuntiff,  took  proceedings  to  get  In  a  sum  of 
money,  due  to  the  Plaintiff  on  mortgage;   and  with 
this  view,  on  the  29th  of  June,  1829,  they  gave  no- 
tice to  the  mortgagor  that  the  power  of  sale  contained 
in  the  mortgage  deed  would  be  exercised.     In  puisa- 
ance  of  this  notice,  the  mortgaged  property  was  sold. 
In  the  "y ear  1837  the  representatives  of  the  mortgagor 
brought  their  bill  for  redemption,  impeaching  the  uk, 
on  the  ground  that  due  notice  had  not  been  given 
according  to  the  terms  of  the  mortgage  deed ;  and  a  de- 
cree for  an  account  and  redemption  was  made  in  Janu- 
ary, 1841.     The  report  in  the  cause  was  made  In  March, 
1844 ;  and  the  cause  was  shortly  afterwards  settled  on 
the  footing  of  the  decree  and  the  report.     In  NoYem- 
ber,  1846,  the  Plaintiff  brought  an  action  on  the  case 
against  the  Defendants,  for  negligence  in  the  conduct  of 
the  proceedings  in  1829 ;  and  he  filed  his  bill  of  diaoo- 
very  in  aid  of  the  action,  alleging,  that,  by  the  culpable 
neglect  of  the  Defendants  in  giving  an  insuffident 
notice,  the  sale  had  been  invalid,  and  he  had  sustained  a 
loss  of  2000/.  and  upwards.     Sautham  died  afler  the  bill 
was  filed,  and  Fox  demiured. 


Argument. 


Mr.  Rolt  and  Mr.  Archibald  Smithy  in  support  of  the 
demurrer,  contended  that  the  right  of  the  Plaintiff  to 
recover,  in  respect  of  the  negligence  complidncd  of,  was 
barred  by  the  Statute  of  Limitations.  The  cause  of  action 
accrued  not  in  the  year  1841,  when  the  decree  in  the 
redemption  suit  was  made, — ^nor  in  1844,  when  the  suit 
was  terminated,  and  the  damage  actually  suffered ;  but 
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in  the  year  1829,  when  the  alleged  breach  took  place,  ^848. 
upon  which  the  action  was  founded.  This  was  the 
case  in  assumpsit,  Short  v.  McCarthy  {a) ;  and  also  in 
case,  Howell  v.  Young  (b).  The  Statute  of  Limitations 
being  a  defence  at  law,  was  also  a  defence  to  the  bill  of 
discovery:  BailHev,  Sibbald(c),  Scott  v.  Broadwood(d), 
Gait  V.  Osbaldeston  (e),  Mendizabel  v.  Machado  (f). 
Bindman  v.  Taylor  {g)  has  not  been   followed:    Ro- 

(a)  3  B.  &  A.  C2G.  appears  by  the  bill,  or  can  be 

{h)  5  B.  &  C.  259.  shewn  by  plea,  that  the  plain- 

(c)  15  Ves.  185.  tiff  has  no  right  or  remedy  at 

\d)  2  CoU.  C.  C.  447.  law,  (as  in  Smith  v.  Fax,  above), 

(e)  1  Ross.  158.  equity  will  not  give  a  discovery, 

(/)  1  Sim.  G8.  which,  as  Lord  Thurhw  said,  in 

(g)  2  Bro.  C.  C.  7.    An  at-  Rondeau  v.  Wyatt,  "would  bo 

tempt  has  been  made  in  another  merely  impertinent."    On  the 

place  (Tr.  on  Discovery  of  Evi-  other    hand,    the    plea,    upon 

doice,  48)  to  state  the  reason-  which  the  defence  rests  at  law, 

ing  upon  which  the  case  of  is  not  necessarily  a  good  plea  to 

Smdman  v.  Taylor  may  be  re-  the  bill  of  discovery.    Suppose 

oonciled  with  the  other  autho-  the  case  of  a  bill  of  discovery  in 

lities.     The  proposition  that  a  aid  of  an  action  of  trover,  to 

plea,  which  is  a  legal  bar  to  an  which  the  defendant  has  plead- 

action  at  law,  is  in  no  case  a  de-  ed  not  guilty,  {Martin  v.  Hamip^ 

fence  to  a  bill  of  discovery  in  aid  fon,  Choyce  Ca.  in  Cha.  128), 

of  that  action,  can  scarcely  be  it  is  obvious  the  same  plea  could 

attributed  to  Lord  Thwrlow,  be-  not  be  allowed  in  equity ;  and 

fore  whom,  in  other  cases,  the  perhaps  it  may  be  difficult  to 

right  to  sue  at  law  was  discuss-  suggest  a  case  where  the  plea  at 

ed  as  the  test  of  the  right  to  law  is  the  general  issue,  or  where 

discovery  in  equity.    It  is  suffi-  the  plea  at  law  will  require  to 

cient  to   mention  Bondeau  v.  be  established,  or  may  be  con- 

Wyatty    3   Bro.     C.    C.   164,  tro verted,  by  evidence,  in  which 

where,  npon  the  argument  of  a  the  same  plea  can  be  used  as  a 

plea  to  a  bill  of  discovery.  Lord  bar  to  the  discovery.    It  is  sub- 

Thurlow  was  required  to  consi-  mitted,  that  the  judgment  of 

der,  and  formed  his  judgment  Lord  ThurloWy  in  Hindman  v. 

upon,  the  authorities  at  law  on  Taylor,  must  be  considered  and 

the  question  whether  a  contract  explained  with  reference  to  the 

for  the  purchase  of  flour,  to  be  case  before  him.    The  circum- 

deUvered  at  a  future  time,  was  stances  of  that  case  are  not  very 

within  the  Statute  of  Frauds,  fully  leported,  nor  does  it  ap- 

^here  is  no  doubt,  that,  if  it  ])ear  whether  the  action  at  law 

cc:  2 
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^848.^      lerUon  v.  Lmbiock  (a),   WigranCs  Points  on  the  Liw 
of  Discovery,  p.  43,  ecL  2.     And  tbe  defence  may  be 


had  actually  been  brought.    It  the  question  whether  the  phbi- 

Argmtumi.      would  rather  seem  that  proceed-  tiff  was  entitled  to  the  &eih 

ings  at  law  had  not  been  com-  veiy  in  aid  of  his  action,  to  tij 

moiced.    If  the  Plaintiff  had  what  would  be  the  legal  efict 

in  that  case  brought  assumpsit  of  the  new  circnmstanees  apoa 

on  the  contract,  and  the  De-  the  original  contract.   Whether 

fendant  had  pleaded  the  gene-  the  degree  of  difficulty,  in  t 

ral  issue,  with  the  intention  of  legal  question,  may  be  so  grai 

relying  upon  the  erasure  of  the  that  the  Court  would  not  tiy  it 

signature  of  the  parties  from  upon  theaigument  ofapkscf 

the  original  instrument,  as  dls-  demurrer  to  a  lull  of  disoofoy; 

abling  the  plaintiff  from  reco-  or  whether,  in  refusing  to  tiy 

Tering  upon  the  contract,  which,  the  question,  the  Court  wooU 

perhaps,  he  might  hare  done,  giro  the  discovery  and  kare  tin 

(PomW/ Y.  2>m<l,  15  East,  29 ;  party  to  insist,  in  the  actiaa  st 

Matter  v.  MUUr,  4  T.  R.  320),  law,  upon  the  matter  whidi  he 

the  diaooYeiy  would,  on  the  or-  had  sought  to  use  in  eqoitj  t« 

dinary  rule  of  the  Court,  hare  protect  himself  from  disoomy, 

been  given.  If^  instead  of  plead-  (as  in  Hmdmam  y.  TagiUHr)\  sr 

ing  the  general  issue,  the  de-  whether,  refiiang  itself  to  tiy 

fendant  had  pleaded  specially  the  legal  question,  the  Court  d 

the  cancellation  of  the  original  equity  wcrald  order  the  plea  or 

instrument,  (DovMiMiiY.G^qper,  demurrer  to  stand  over,  sad 

11 M.  &  W.778),  or  had  plead-  send  a  case  for  the  opinknof 

ed  a  subsequent  contract  in  sa-  a  Court  of  law,  before  it  detc^ 

tisfiiction  of  the  former,   the  mined  the  question  of  the  li^ 

Court  must  have  given  the  dis-  to  discovery,  has  not  been  d»* 

coveiy,  or  tried  the  legal  ques-  dded.    There  is  no  instanee  d 

tion  on  the  fiicts  disclosed  upon  the  latter  oouiae  having  htm 

the  bill  and  plea.    The  plain-  takoi  on  theaigument  of  a  pki 

tiff,  it  appears,  required,  among  or  demurrer  to  a  bill  of  diseo* 

other  things,  a  dlsooveiy  from  very ;   and  it  would  be  dilt- 

the  defendant  with  regard  to  toiy  and  circuitous.  The  doubtf 

the  money  which  had  been  de-  which  have  been  eiq>reesed  as  to 

posited  with  the  bankers,  in  theauthorityofthecaseofiTflMp 

pursuance  of  the  original  agree-  mam  v.  Te^lor  certainly  arise,  if 

ment.    Lord  Thurliwj  in  over-  the  language  ofLord  Tkwrkm^vk 

ruling  the  plea,  refused,  as  pre-  his  judgment  on  that  case^  bt 

liminary  to  a  determination  of  taken  abstractedly,  without  re- 


(a)  4  Sim.  161. 
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raised  by  demurrer,  as  well  as  by  plea:   Bampton  v. 
Birchall  (a> 

Mr.  Ramilly  and  Mr.  Shebbeare^  for  the  bill. — The 
qnestion  is,  whether,  in  the  case  of  an  action  brought 
and  a  bill  filed  for  discovery  pertinent  to  the  action,  this 
Court  will  try  the  right  of  action  upon  demurrer  to  the 
biU  of  discovery.  The  judgment  of  Lord  Thurlowy  in 
JBindman  v.  Taylor^  has  not  been  overruled,  and  is  not 
inconsistent  with  principle :  Leigh  v.  Leigh  (6).  This 
18  the  first  case  in  which  the  Statute  of  Limitations  has 
been  set  up  as  a  defence  by  way  of  demurrer  to  a  bill  of 
discovery.  Assuming,  however,  that  what  would  be  a 
bar  at  law  to  the  action,  is  abo  a  bar  in  equity  to  the 
discovery,  and  that  the  defence  is  one  which  may  be 
raised  by  demurrer,  the  objection  to  the  suit  cannot  be 
sustained;  for  the  cause  of  action  did  not  arise  until  the 
damage  accrued,  in  1841,  and,  consequently,  the  statute 
has  not  intervened.  An  action  could  not  be  brought 
until  the  misconduct  was  known,  and  the  misconduct 
oould  not  be  known  until  the  Court  had  decided  that 
the  proceedings  with  r^ard  to  the  sale  were  invalid* 
Can  it  be  said  that  the  injured  party  is  to  be  without 
remedy,  because,  from  the  slow  progress  of  a  suit,  or 
from  other  causes,  the  misconduct  of  a  solicitor  is  not 
known  imtil  more  than  six  years  after  the  negligence 
occurred  ?  In  assumpsit  the  cause  of  action  arises  on 
the  breach  of  promise :  Battley  v.  Faulkner  (c).  Short 


1848. 


ArgmmaU. 


ference  to  the  circumstances  to 
which  he  was  then  applying 
the  rule  of  pleading  there  laid 
down;  but  taking  the  judg- 
ment in  connexion  with  the  sub- 
ject with  which  the  Court  was 
dealing,  it  may,  perhaps,  be 
Siud,  in  the  words  of  Sir  •/. 
Leach^  (1  Sim.  78),  that  that 


case,  when  it  is  carefully  con- 
sidered, will  be  found  consistent 
with  the  doctrine,  that  a  plea, 
that  the  plidntiff  has  no  interest 
in  the  subject  of  the  suit,  is  a 
good  plea  to  a  bill  of  discovery. 

(a)  5  Beav.  77. 

\h)  1  Sim.  349. 

(c)  3  B.  &  A.  288. 


Argument. 
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1848^      V.  McCarthy  (a).  Tanner  v.  SmaH  (6>      In  tre^MSB, 
also,  the  cause  of  action  arises  at  the  time  when  the 
wrongful  act  is  done,   and   does    not   wait    until  a 
special  damage  aocmesy  although  such  special  damage 
may  afford  the  measure  of  the  damages  to  be  given: 
Fitter  v.  Beal  {c).     The  distinction  between  such  a 
case  and  an  action  on  the  case,  founded  on  a  consequen- 
tial damage,  is  expressed  by  Sir  William  Blackstone  in 
Scott  V.  Shepherd  (d): — '*If  I  throw  a  log  of  timber 
into  the  highway  (which  is  an  unlawful  act)  and  another 
man  tumbles  over  it  and  is  hurt,  an  action  on  the  case 
only  lies,  it  being  a  consequential  damage ;  but  if,  in 
throwing  it,  I  hit  another  man,  he  may  bring  trespasB^ 
because  it  is  an  immediate  wrong/'    This  is  plainly  a 
case  of  consequential  damage,  which  did  not  arise  until 
the  decree  of  1841  was  pronounced^  and  the  cause  of 
action  was  thereby  made  complete.    The  effect  of  the 
statute  in  many  cases  depends  on  the  formof  theactim!: 
Inglis  V.  Haigh  (e).     The   case   of  Howell  y.  Ymng 
was  not  in  conformity  with  earlier  authorities :  Saunderi 
Keports,  by  Williams^  p.  63  e,  n.  (m).     But  the  plain- 
tiff in  a  bill  of  discovery  is  not  required  to  shew  thai 
the  action  at  law,  which  he  proposes  to  bring,  must  be 
sustainable  upon  authorities  which  cannot  be  controvert^ 
ed.    If  the  cases  at  law  be  merely  doubtful,  or  if  it  be,  as 
Lord  Thurlow has  sud,  '^a measuring  cast" (/),  thisConrt 
will  not  refuse  to  give  the  discovery.     The  effect  of  al- 
lowing the  demurrer  will  be,  to  preclude  the  Plaintiff 
from  obtaining  the  decision  of  the  Court  of  law  upon  the 
legal  question ;   and,  rather  than  such  a  consequence 
should  follow  &om  withholding  its  assistance,  the  Court 
would  order  the  demurrer  to  stand  over,  and  direct  a 

(a)  Ubi  supra.  («)  8  M.  &  W.  769. 

(J)  6  B.  &  C.  603.  (/)  Rondeau  v.  Wyatt,  3  R 

(c)  Salk.  11.  C.  C.  164.    See  also  Thomai  f> 

id)  2  W.  Black.  892.  Tyler,  3  Y.  &  C.  255. 
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case  for  the  opinion  of  a  Court  of  law,  as  in  Spry  v.        1848^ 
Bromfield  (a). 


Argument, 
Vicb-Chancellor  : —  January  26«A. 

Two  questions  were  argued  upon  the  hearing  of  the  Judgment. 
demurrer  in  this  case,— one,  whether,  according  to  the 
dates  of  the  transactions  alleged  to  have  taken  place  by 
the  bill,  the  Statute  of  Limitations  is  a  bar  to  the  ao- 
tion ;  and  the  other,  whether,  if  the  first  question  bo 
answered  in  the  affirmative,  there  is  still  a  case  upon 
which  the  Plaintiff  is  entitled  to  discovery. 

Whatever  question  might,  at  one  time,  have  existed 
upon  the  point,  it  is  now  dear,  that  the  defence  that  the 
Statute  of  Limitations  is  a  bar  to  the  suit,  may  be  raised 
by  demurrer.  There  is  no  doubt  but  that  is  so,  where 
relief  is  sought  in  equity;  and  I  apprehend  that  it  is  the 
same  where  discovery  only  is  sought  in  aid  of  relief  at 
law.  It  is  inmiaterial,  with  a  view  to  this  question, 
whether  the  relief  be  in  equity  or  at  law ;  the  point 
to  be  determined  upon  the  demurrer,  in  both  cases, 
is  simply,  whether  the  Plaintiff  is  entitled  to  an  answer 
or  not  So,  also,  whatever  question  there  might  at  one 
time  have  been,  upon  the  reasoning  of  Lord  TTiurhw 
in  Hindman  v.  Taylor,  as  to  the  point  raised  as  to  the 
defence  in  equity  being  the  very  point  to  be  tried  by 
the  action,  it  is  now  settied,  tiiat  a  party,  applying  to 
this  Court  for  discovery  in  aid  of  an  action,  in  which  the 
defendant  may,  by  plea  or  demurrer,  shew  that  the 
plaintiff  is  not  entitied  to  recover,  may  raise  the  defence 
by  plea  or  demurrer  in  equity.  The  justice  of  the  case 
requires  that  the  defence  to  the  discovery  should  be 

(«)  12  Sim.  7o. 
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open  to  the  defendant  in  equity ;  and  my  leooOectioD 
of  the  onieported  obeemuionfl  of  the  present  Lord 
Chancellor  in  Hardmum  y.  ElbtmeSy  upoai  the  csk  d 
Hmdnum  t.  Taylor,  watiafifft  me  that  such  is  the  rale, 
inh]80iMnion,a8well  as  in  that  of  other  Judges;  iSbao^ 
they  have  not  expressly  overmled  the  case  atHmdmtm 
y.  Taylor. 

The  question,  then,  is;,  whether  the  Defendant  is 
barred  by  tl^  Statute  of  Tiimitatianis  or  when,  in  fid» 
the  cause  of  action  arose  as  alleged  by  the  bilL  If  it 
arose  when  the  act  of  negligence  occurred,  the  statnteis 
a  bar;  but  if  it  did  not  arise  until  the  Plaintiff  snstamed 
the  injury,  the  case  is  not  within  the  statute.  Aooord- 
ing  to  the  case  of  HaweU  y.  Yowng  {a\  the  cause  of 
action  arose  not  later  than  June,  1829,  when  the  imof- 
fident  notice  was  giyen.  Since  the  argument  of  thB 
demurrer,  I  haye  endeayoured  to  ascertain  whether 
that  case  is  considered  to  be  law  in  Westminster  HiH 
Ifind  it  is  so  conadered;  and  the  demurrer  must  there- 
fore be  allowed. 

(a)  5  B.  &  C.  259. 


CASES  IN  CHANCERY.  393 


ALEXANDER  v.  YOUNG-  Jan.  26  ^  31. 

X  HE  bill  was  brought  by  the  mortgagee  of  a  sum  of  Although  a  be-, 
lOOOi  stocky  and  by  the  tenant  for  life,  a  married  wo-  fojf^  manied 
man,  who  had  also  a  power  of  appointment  of  the  fund, —  ^*^^JSi  usc^for 
praying  a  transfer  of  the  stock  to  the  mortgagee.     The  her  life,  and,  af- 

,     ,  .        tcr  her  decease, 

fund  was  bequeathed  to  the  Plaintiff,  the  tenant  for  life,  for  her  appoin- 
for  her  life,  for  her  separate  use,  and,  from  and  after  her  ^y  ^Srecte  ^' 
decease,  upon  trust  for  such  person  or  persons,  for  such  ^^^^  'P/ 
intents  and  purposes,  as  she  should  by  deed  or  will  ap-  deed  shall  not 

•    *!,•  •  ini  Ti       come  into  ope- 

pornt ;  but  m  case  any  appointment  should  be  made  by  ration  until  af- 
deed,  the  same  not  to  come  into  operation  until  after  her  ^married  wo- 
death.     The  Plaintiff,  the  tenant  for  life,  had  assigned  ™*n  |«  no* 

,     .       thereby  re- 

and  appointed  the  fund,  by  deed,  to  the  other  Phuntifi^  strained  from 

.1  _.  anticipation,  or 

the  mortgagee.  prcrented  from 

appointing  the 

fond  by  an  ir- 
rerocable  deed. 

Mr.  RomilJy  and  Mr.  WetherelU  for  the  Plaintiffs,  said, 
the  only  difference  between  this  case  and  Lynn  v.  Ash-- 
ton  {a)  was,  that,  in  the  present  case,  the  testator  had 
directed  that  an  appointment  by  deed  should  not  come 
into  operation  until  after  the  death  of  the  lady.  Those 
words  could  not  prevent  the  union  of  the  life  interest 
and  the  interest  in  remainder,  so  as  to  give  her  an  abso- 
lute interest.  The  gift  in  remainder  to  the  appointees 
of  the  Plaintiff,  the  tenant  for  life,  could  not,  in  any 
event,  take  effect  imtil  her  death,  as  there  was  a  pre- 
vious gift  to  her  for  life ;  the  words  of  the  will,  to  that 
effect,  were  therefore  superfluous.  The  Plaintiff  had  by 
the  appointment  denoted  the  persons  who  were  to  take 
the  fund,  and  the  Court  would  give  effect  to  that  appoint- 
ment, disregarding  the  time  or  manner  of  its  operation. 

(a)  1  K.  &  M.  188. 
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1^8.  Mr.  Hardy^  for  the  husband  (rf*  the  femak  FhintiC 

Mr. /^j^ottyforthe  personal  r^NresentaliTe  of  thekst 
BunriTor  of  the  trustees  of  the  fiind,  suggested  that  the 
wonb,  qoJi^  the  power  of  H^ointmait  by  deed, 
might  be  conadered  as  equivalent  to  a  dause  agaiDflt 
anticipation. 


YOCITG. 


Jam.  31.        ViCB-ChaXCELLOR  : — 

The  only  question  is,  what  eflfect  is  to  be  giTentodie 
clause  of  the  will,  which  Erects,  that  any  jqipointmeBt 
the  donee  may  make  by  deed,  shall  not  ^come  into  ope- 
ration until  after  her  death.''  Is  it  poamble  to  oonstnie 
those  words  as  ^vii^  her  power  to  appmnt  the  fimd 
only  by  a  rerocable  deed?  I  think  the  power  b  not  m 
restricted,  and  that  the  appointment  may  be  irrevocaUei 
It  is  equally  impossible  to  read  the  ckuise  as  amountiiig 
to  a  restraint  agsdnst  anticipation.  The  Plaintifls  are 
cntidcd  to  a  transfer  of  the  fund,  according  to  the 
prayer. 
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1847. 


(kh,  Sth,  m, 

GREEN  V.  BRIGGS.  ^  ma?''' 

T  April  12, 

HE  object  of  this  suit  was  to  determine  which  of  the  Part  owners  are 

parties  was  entitled  to  a  sum  of  6939^  12*.  ScL,  the  monof asSp^" 
earnings  of  the  ship  "  Thames/^  made  during  the  years  Presto?  iah^" 
1841,  1842,  and  1843,  in  a  voyage  from  England  to  «««  »nd  em- 

__  -fix^.  mil-  -,  ployment ;  and 

Calcutta  and  the  China  seas.    The  clamiiants  were,  1, —  the  law  as  to 
the  Plaintiff,  who  was  the  registered  owner  of  8.64ths  of  ^^SiiJ^whVthfr 
the  ship,  and  was  also  the  managing  owner  or  ship's  hus-  **  ^^^'  ^^" 
band,  in  which  capacity  he  had  expended  and  become  lia-  wise,  foUows 
ble  to  pay  a  sum  of  money,  exceeding  the  6939^  12«.  Sd.,  law  oTpartner- 
for  the  repair  and  outfit  of  the  ship,  preparatory  to  the  *^^' 
voyage;  and  2,—Briffffs,  Tharbum,  tf  Co.,  who  were  ertfa'Sipl^ 
mortgagees  of  56-64 ths  of  the  ship  and  freight,  to  secure  ^  "s^^  ^  re. 
a  sum  of  money  (exceeding  the  amount  m  question)  freight  to  be 
owing  to  them  from  the  mortgagors,  Acraman  ^  Co.,  the  ^  ^\^^^  i^® 
r^Hustered  owners  of  such  56-64ths.     The  mortfini£ce  payment  of  Uje 

°  ^  °^^     expense  of  the 

was  made  during  the  voyage,  and,  therefore,  after  outfit  of  the 
the  expenditure  in  the  outfit  and  repairs  had  been  in-  vo^ge'in  ^ 
curred.     Acraman  §•  Co.  had  become  bankrupts,  and  ^^^t  was 
their  assignees  were  parties  to  the  suit.     The  Plaintiff's  earned,  not- 

,  ,  ,  ,  ,      withstanding 

proportion  of  the  ship's  earnings,  in  respect  of  his  he  might  sue 
8-64ths  share,  had  been  paid  to  him,  and  the  residue,  foj thclrpro! 
representing  the  proportion  attributable  to  the  other  ^^°°®\^q 
56-64ths,  (amounting  to  the  said  sum  of  6939/.  12*.  8d.),  the  adventure 

ends* 

awzuted  the  result  of  the  suit.     The  bill  prayed  that  this 

-  The  same 

sum  might  be  applied  towards  the  payment  of  the  ex-  rule  applies  to 
penses  to  which  the  Plidntiff  had  made  himself  liable  for  Jepaireto^** 
the  outfit  and  repairs  of  the  ship  before  she  sailed,  in  hull  of  the  ship, 

*  *^  where  such  re- 

July,  1841.  pairs  were  done 

with  a  view  to 
the  particular 
adventure  in  which  the  earnings  were  made,  and  without  which  that  adventure  could  not 
have  been  undertaken ;  and  it  would  seem  that  the  circumstance  that  such  repairs  are  not 
exhausted  in  the  adventure,  does  not  create  any  exception  to  the  rule. 


3d6  CASS  15  CHA5CIXT. 

Mr.   BemiBg  and    Mr.   Bsmaid  JVaKr,    tm  tk 


r. 


Mr.  ir««d;  and  3lii  Ctfvw,  lor  de 


Mr.  fToOfr  and  Mr.   (hbormt,  tar  tfe 


llie  caKE  icfiecred  to  in  the  jo^DMBly  and  tfe  fidkv- 
cdedL     On  tthcaigmiicnt  aWfiifrftBipt 
iwriiifnt  lev  and  vonld  paaa  wid^  Ae 
tnoifo  of  the  dnp,  cr  wliedKr  tfe  i^ 

MfrriMom  t.  Atsmu  ^a),  Aoa  t.  JfrGlar  (*X  Cmm  r. 
DtamUtm  (c\  l^mfim  t.  Hmtm  (d),  Sh/Jiaw  i:. 
DoKmm  (e\  SpUdi  T.Bomda{f%  Dm^a^mt  t.  liU- 
waare  (»,  DomgloM  t.  iZuEHfl(A),  EaveOl  ^.Buktp  (i). 
On  the  qneetion  how  &r  ovnen  of  dnpB  wcre^in  dnt 
character,  sobfeet  to  the  general  law  of  paitnenhqi  aal 
to  the  consequent  Hahilhipy — ffUmm  t.  Dkkmm  (ij^  Ei 
parUBowedil),DaJtT.Hamaiom(m),EIBotT.BF9mm{u), 
and  £x  parie  Blamd  (o). 


If. 

The  Phuntiff  was  the  regi&toed  owner  of  8-64tfas  or 

1-^th,  and  Messrs.  Aerammi  k  Co-y  of  Brisioly  of  the 

(c)  t  Taunt.  407.  fi)  4  Sm.  524. 
(&)  4  Bin?.  45.  (i)  2  C.  &  J.  529. 
(f )  5  If .  &  SeL  79.  (*)  2  B.  &  A.  2. 

(d)  5  BeaT.9;  5.  C,  1  Hmre,  (/)  4  Tes.  1€B. 
549.  (fl)  5Hax«,dG9. 

(r)  3  Bear.  G42.  (>)  3  Svanst.  489,  n. 

(/)  10  East.  279.  (*)  2  Rose,  91. 
is)  2  M.  &  C.  177. 
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Other  56*64ths,  or  7-8  tha  of  the  ship  ''Thames ;"  and  the 
Plaintiff  was  also  the  managing  owner,  or  ship's  husband. 
In  1840,  preparatory  to  a  voyage  then  contemplated,  the 
Plaintiff,  as  managing  owner,  caused  the  ship  to  be  ex- 
tensively repaired,  refitted,  and  fitted  out  for  her  voy- 
age. In  July,  1841,  the  ship  sailed  from  the  port  of 
London  for  CalcuUOj  with  instructions  to  the  master, 
after  discharging  his  cargo  at  Calcutta^  to  accept  such 
employment  of  the  ship  in  the  China  seas,  as,  upon  com- 
munication with  the  agents  of  the  owners  at  Calcutta^ 
he  should  deem  advisable.  The  repairs,  refitting,  and 
outfit  of  the  ship  appeared  to  have  been  made,  in  the 
first  instance,  in  the  hope  or  expectation  that  the  ship 
would  have  been  taken  up  and  employed  by  the  East  India 
Company  for  the  transport  of  troops  from  this  country. 
That,  however,  was  not  done ;  but,  after  her  arrival  at 
CalcutUiy  she  was  employed  in  the  China  seas,  and  con- 
tinued to  be  so  employed,  down  to  March,  1843,  and 
earned  fireight  to  a  large  amount.  In  the  spring  of 
1843  the  "  Thames  "  sailed  from  Calcutta  for  England, 
and  arrived  in  the  port  of  L&ndon  in  September,  1843. 
On  this  homeward  voyage  she  earned  some  further 
freight,  but  which  did  not  exceed  her  expenses ;  and, 
shortly  afler  her  arrival  at  home,  she  was  sold  and  broken 
up*  By  a  biU  of  sale,  dated  the  30th  of  November, 
1841,  after  the  departure  of  the  ship  on  her  voyage,  the 
Acramans  transferred  to  the  firstnoamed  Defendants  in 
the  cause,  who  were  trading  imder  the  firm  of  Briggsy 
TTiorburny  Sf  Co.,  of  London,  their  66-64ths  of  the  ship, 
by  way  of  mortgage  for  securing  to  them  15,000/.  and 
interest,  and,  on  the  2nd  of  December,  1841,  the  mort- 
gage was  registered.  By  an  indenture  of  assignment  of 
the  30th  of  November,  1841,  (the  same  date  as  the  bSil 
of  sale),  and  made  between  the  Messrs.  Acraman,  of  the 
one  part,  and  the  Defendants  Briggs,  Thorburn,  ^  Co., 
of  the  other  part,  the  Acramans  assigned  to   Briggs, 


1848. 


Judgment, 


Judgment. 
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1848.         Tliarburriy  §•  Co.  all  their  shares  in  the  ship,  and  all 
sums  and  sum  of  money  then  due,  owing,  or  payable,  or 
to  become  due,  owing,  and  payable,  for  freight  and  earn- 
ings, for  any  voyage  of  the  ship  from  Calcutta  to  any 
place  abroad,  or  for  her  voyage  from  Calcutta  or  any 
place  abroad  to  this  country,  and  in  all  charter-parties 
and  contracts  for  freight,  to  secure  the  15,000/.  and 
interest  mentioned  in  the  said  bill  of  sale.     On  the  13th 
of  December,  1841,  Briggsy  Thorbum,  §•  Co.  gave  the 
Plaintiff  notice  of  these  assignments.     On  the  30th  of 
March,  1842,  the  Plaintiff  received  a  further  notice  from 
the  same  parties  of  another  indenture,  dated  the  23rd  of 
March,  1842,  and  expressed  to  be  made  in  pursuance  of 
the  covenant  for  further  assurance  in  the  assignment  of 
the  30th  of  November,  1841.     The  effect  of  the  inden- 
ture of  the  30th  of  March,  1842,  was  (so  far  as  the  ob- 
ject of  this  suit  is  concerned)  merely  to  adapt  the  lan- 
guage of  the  security  to  the  state  in  which  the  earnings 
of  the  ship  might,  at  the  time  of  the  new  security,  bo 
supposed  to  be. 

On  the  30th  of  November,  1842,  the  Acramans 
stopped  payment,  and,  on  the  11th  of  June,  1842,  a  fiat 
in  bankruptcy  was  issued  against  them,  and  the  three 
last  Defendants  on  the  record  were  appointed  their 
assignees.  Fergusson^  Brothers,  §•  Co.,  of  Calcutta,  were 
the  agents  there  of  the  Acramans,  down  to  the  time  of 
their  stoppage,  of  Briggs  ^  Co.,  and  also  of  the  ship 
*^  Thames.'^  The  firm  ot  Fergusson,  Brothers,  §•  Co.  re- 
ceived the  ship's  earnings ;  first,  on  the  voyage  to  CaU 
cutta ;  and,  secondly,  in  respect  of  her  employment  there, 
down  to  April,  1842,  and  made  disbursements,  on  account 
of  the  ship,  down  to  the  24th  of  June,  1842. 

Upon  the  stoppage  of  the  Acramans,  the  Plaintiff,  and 
Briggs,  Tliorhum,  ^  Co.,  appointed  Mackillop,  Stuart, 
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if  CtL  their  ^lents  in  Cdntta,  in  respect  of  the  Aip, 
vithont  pc«|o£ee  to  sdt  qoestioo  »  to  the  appficttion 
of  her  camis^  TLis  was  dkxie  uDda-  a  pover  of  at- 
tanttyy  dated  the  29di  of  April,  1^42,  directing  MnrM 
hp  to  lecciie  the  ship's  earnings^  and  remit  them  to 
JPdmtr^  JtadLiBapj  ir  Cbl,  of  l^mdm,  to  the  joint  ae- 
eount  of  the  Plaintiff,  and  Brigys^  Tkmhmm^  k  Ccl^  of 
Twmdwm,  It  mppsai^  that  an  agreement  of  the 
date  wiff  made  between  the  mmepanieSybT  which  it 
agreed,  that  what  was  then  dooe  with  the  fid^  shonld 
hcwithontptejoificetDitgappKratinnafteiaaiik.  After 
lUi^  FioyKcm  JtGb.  doeed  their  aeooont,  in  reject  of  the 
ihqi,  and  remitted  to  i?Fif9^  71«rfara,i-Cit69S^^4dL, 


the  faalanoeof  the  ship's  eanm^  in  their  hands^ 
Ukp  k  Co.,  of  Cgfarfto,  leceiied  the  finrther  eanangi^ 
and  remitted  the  fiame  to /Uner  4*  Cil,  of  Twmdm.iAo 
dedoctrd  ri[>niy»«>  and  paimenis  made  to  the  FUntiff ; 
after  which  there  remained  in  their  handi  634tt  Sis.  4dL, 
repreeenting  the  net  eamii]^  reoeiTed  after  the  30th  of 
Apiil,  1M2,  down  to  the  oommenoement  of  the  dup  s 
hooKward  Torage.  By  the  oooaent  of  the  Plaintiff  and 
Bripys,  ThatimrM^  k  Col,  this  snn  wk  paid  into^  and  h^ 
remained  in  the  Bank  of  Ei^hnd,  in  the  joint 
of  the  Plaintiff  and  the  Ddimdant  BaUrt  jHm^ 
Umrm^  to  abide  the  leeclt  of  the  ant.  The  Plaintiff  hv 
reoeiTed  oat  of  the  ddp  s  eanm^  wautj  eqnal  in 
aoMmnt  to  his  S-^4thi  or  l-«th  shares  The  693Z.  3iL  4dL, 
inthehaad-of  J^KoKTc,  Tkodna^kOtL^mieSML^Ad^ 
in  the  Bonk  of  En^and,  making  together  693&Z.  12s.  M, 
repfeacnt  the  oo-^4th§  or  7-6th§  of  the  ship's  eainii^a' 
dnring  the  whole  period,  from  tite  time  die  left  EmgimmL 
in  Jalj,  1^41,  ontfl  her  r^nm,in  March,  1643:  that  ii^ 
treating  tLe  expeaae  of  the  homeward  *o*agL  a 
It  a  fiei-off  azaiiis  the  rxpfiwe«.  If  aD  the 
of  ref  iiir=.  re£:ii::g.  a&i  fittiz^  oct  before  she  suled.  in 
J'Jr,  ISily  bod  Ix^ea  peud  bj  the  owners  in  proportion 
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Tharbitrm^  ^  Cx  all  their  dmes  in  the  Aip,  aad  aD 
sums  and  ram  <^  money  then  doe,  oviog,  or  pajafaky  or 
to  become  doe,  owing,  and  pajable,  for  fire^;ht  and  ean- 
ingBy  for  any  Toyage  of  the  ship  finom  Qilcmiia  to  any 
^aoe  abroad,  or  for  her  Toyage  finom  CalemUu  or  any 
fiace  abroad  to  this  ooontiy,  and  in  all  dMrter-partia 
and  contracts  for  fireigfat,  to  aecme  the  15,00011  and 
interest  mentioned  in  the  aud  bin  of  aale.  On  the  ISA 
of  December,  1841,  Briffysy  Tharbwrm^  ^  Cfau  gam  the 
Plaintiff  noUce  of  these  asrignmentiw  On  the  30di  of 
March,  1842,  the  Plaintiff  rec^yed  a  fiirdieriiotioefinNa 
the  same  parties  of  another  indentme,  dated  the  2Sid  of 
March,  1842,  and  exfnreased  to  be  made  in  pmsiianoe  of 
the  covenant  for  farther  aasorance  in  the  aas^nment  of 
the  30th  of  November,  184K  The  effect  of  the  indoi- 
tore  of  the  30th  of  March,  1842,  was  (so  fin*  as  the  ob- 
ject of  this  soit  is  concerned)  merdy  to  adiqpt  the  kn- 
guage  of  the  secority  to  the  state  in  whidi  the  eamiagi 
of  the  ship  might,  at  the  time  of  the  new  secoiity,  be 
supposed  to  be. 


On  the  30th  of  November,  1842,  the  Aeramans 
stopped  payment,  and,  on  the  1 1th  of  June,  1842,  a  fiat 
in  bankruptcy  was  issued  against  them,  and  the  three 
last  Defendants  on  the  record  were  appointed  their 
assignees.  Fergusson^  Brothers^  ^  Ca,  of  CdteuttOy  were 
the  agents  there  of  the  Aeramans^  down  to  the  time  of 
their  stoppage,  of  Briggs  |r  Co.,  and  also  of  the  slup 
*^  Thames.^  The  firm  of  Fergnssan^  Brothers,  if  Co.  re- 
ceived the  ship's  earnings ;  first,  on  the  voyage  to  Calr 
cutta ;  and,  secondly,  in  respect  of  her  employment  there, 
down  to  April,  1842,  and  made  disbursements,  on  aoooont 
of  the  ship,  down  to  the  24th  of  June,  1842. 

Upon  the  stoppage  of  the  Acramansy  the  Plaintiff,  and 
J^^g^y  Thorhurriy  ^  Co.,  appointed  MachiUopy  Stuart, 
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JT  Co.  their  agents  in  Calcutta^  in  respect  of  the  ship, 
without  prejudice  to  any  question  as  to  the  application 
of  her  earnings.  Tliis  was  done  under  a  power  of  at- 
torney, dated  the  29th  of  April,  1842,  directing  Mackil- 
top  to  receive  the  ship's  earnings,  and  remit  them  to 
Palmer,  Machillap^  ^  Co.,  of  London,  to  the  joint  ac- 
count of  the  Phuntiff,  and  Briggs,  Thorbum,  ^  Co.,  of 
London.  It  appeared,  that  an  agreement  of  the  same 
date  was  made  between  the  same  parties,  by  which  it  was 
agreed,  that  what  was  then  done  with  the  freight  should 
be  without  prejudice  to  its  application  afterwards.  After 
this,  Terguswn  tfCo.  closed  their  account,  in  respect  of  the 
ship,  and  remitted  toBriggs,  Thorbum,  ^Co.  693/.  Ss.  ^d., 
the  balance  of  the  ship's  earnings  in  their  hands.  Mac- 
IdOop  ^  Co.,  of  Calcutta,  received  the  further  earnings, 
and  remitted  the  same  to  Palmer  Sf  Co.,  of  London,  who 
deducted  expenses  and  payments  made  to  the  Plaintiff; 
after  which  there  remained  in  their  hands  6246  Jl  9«.  4dl, 
representing  the  net  earnings,  received  after  the  30th  of 
April,  1842,  down  to  the  commencement  of  the  ship's 
homeward  voyage.  By  the  consent  of  the  Plaintiff  and 
Briggs,  Tliorbum,  tf  Co.,  this  sum  was  paid  into,  and  has 
ance  remained  in  the  Bank  of  England,  in  the  joint 
names  of  the  Plaintiff  and  the  Defendant  Robert  Thor- 
burn,  to  abide  the  result  of  the  suit.  The  Plaintiff"  has 
received  out  of  the  ship's  earnings  money  equal  in 
amount  to  his  8-64ths  or  l-8th  share.  The  693iL  3«.  4d:, 
in  the  hands  o£  Briggs,  Thorbum,  Sf  Co.,  and  62462L  9s.  4d., 
in  the  Bank  of  England,  making  together  6939/.  I2s.  Sd., 
represent  the  56-64ths  or  7-8ths  of  the  ship's  earnings 
during  the  whole  period,  from  the  time  she  left  England, 
in  July,  1841,  until  her  return,  in  March,  1843 :  that  is, 
treating  the  expense  of  the  homeward  voyage  as  precise- 
ly a  set-off  against  the  expenses.  If  all  the  expenses 
of  repairs,  refitting,  and  fitting  out  before  she  sailed,  in 
July,  1841,  had  been  paid  by  the  owners  in  proportion 
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to  their  respective  shares,  it  is  admitted  that  Briggs, 
TTiarbtam,  Sf  Co,  would  be  entitled  to  those  soma ;  hot 
this  is  not  the  state  of  the  case.  At  the  time  of  the 
bankraptcy  of  Messrs.  Acraman,  they  had  not  paid  any 
part  of  their  proportion  of  the  expenses  of  the  lepairBy 
refitting,  and  outfit  of  the  ship,  and  the  Pliuntiff,  as  the 
only  solvent  owner,  became  liable  to  the  whole  demands 
of  the  creditors.  These  demands  exceeded  16,000£ 
The  Plaintiff  has  paid  more  than  his  l-8th  part  of 
these  debts,  and  is  liable  to  pay  the  balance,  which  ba* 
lance  exceeds  the  6939/.  \2s.  Sd.  with  Briffys,  Thorbun, 
Sf  Co.,  and  in  the  Bank  of  England.  The  Plaintiff  also 
claims  other  sums  for  his  disbursements,  as  ship's  hus- 
band, on  account  of  himself  and  his  co-owners  since  the 
ship  sdled.  BriggSy  Thorhum,  If  Co.  demanded  the 
freight  before  the  ship  returned,  but  did  not  take  pos- 
session of  the  ship  as  mortgagees,  and  always  denied 
their  liability  to  any  part  of  the  expenses. 


The  question  in  the  cause  which  I  have  to  dedde  i^ 
whether  the  money  in  the  Bank  is  liable  to  defray  what 
I  will  call  the  ship's  debts,  contracted  before  she  sailed, 
in  July,  1841 ;  or  whether  Briggs,  Thorbum,  S^  Ca,vt 
entitled  to  receive  that  money,  leaving  the  Phuntiff  per> 
sonally  liable  for  such  debts.  The  Plaintiff  claims  to 
be  entitled  to  what  he  asks,  first,  by  the  general  law  of 
partnership ;  and,  secondly,  by  the  custom  of  trade  in 
like  cases. 


Before  I  enter  upon  this  question,  I  shall  advert  to  an 
expression,  which  I  find  in  the  pleadings  and  in  the  evi- 
dence, (especially  in  that  of  the  Defendants'  three  wit- 
nesses), and  which  was  much  used  in  argument,  by 
which,  I  think,  the  just  consideration  of  the  case  is  by 


The  tenn 
«  Uen  "  does 
not  properly 
describe  the 
right  of  a  port 
owner  to  be 
reimbnned,  out 
of  the  gross 
freight,  the 
anumnt  of  ex- 
penses incurred  hi  the  prior  repair  and  outfit  of  the  ship. 
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no  means  assisted.  I  mean  the  word  "lien.**  It  is  of  1848. 
course  immaterial  by  what  form  of  expression  the  Plsdn- 
tiffs  chum  is  described,  provided  the  sense  of  that  expres- 
sion is  clearly  defined  or  understood.  But  when  a  word, 
such  as  ''lien,"  (having  a  technical  meaning),  is  used  in 
a  case  like  the  present,  there  is  danger  of  importing  into 
the  consideration  of  the  case,  arguments  which,  though 
strictly  applicable  to  the  law  of  "lien,"  in  its  proper 
sense,  may  not  properly  belong  to  the  subject  in  hand. 
I  cannot  but  think  that,  upon  cross-examination  of 
the  Defendants'  witnesses,  much  of  the  apparent  force 
of  their  evidence  might  have  been  found  to  depend  upon 
the  meaning  they  have  attached  to  the  word  ''lien.'' 
However,  that  the  precise  grounds  of  my  judgment  may 
appear,  I  shall  drop  the  word  "lien,"  and  consider  the 
question  to  be,  what  in  principle  it  is,  and  what  the 
prayer  of  the  bill  makes  it,  a  question  whether  the  owners 
of  7-8ths  are  entitled  to  the  gross  freight  now  in 
hand,  or  only  to  the  net  freight,  after  defraying  the  ex- 
penses of  earning  it.  To  try  this,  I  shall  begin  by 
excluding  from  the  case  Briggs^  mortgage,  and  consider 
it  as  if  Acraman  or  his  assignees  (for  they  clearly  stand 
in  his  place)  were  the  parties  contesting  with  the 
Plaintiff. 

The  case  oi  Daddington  v.  Hallett  (a)  was  referred  to 
in  argument  by  the  Plaintiff's  counsel,  but  only  (as  I 
understand)  for  the  purpose  of  excluding  the  suggestion 
that  the  Plaintiff  relied  upon  it,  or  upon  the  doctrine  it 
contains,  for  supporting  his  claim  in  this  suit.  I  col- 
lect from  Story  on  Partnership  (&),  that  upon  principles 
of  public  policy  and  convenience,  America  has  adopted 
Doddington  v.  Hallett.  But,  however  that  may  be,  it 
is  certain  that  Lord  Eldon,  in  Ex  parte  Harrison  (c), 

(a)  1  Ves.  497.        {h)  Sect.  444.        (c)  2  Rose,  76. 
VOI-M  VI.  D  D  H.  W. 
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and  in  Ex  parte  Young  (a),  deliberately  overruled  it 
And  the  Plaintiff  was  not  wrong  in  reminding  me  at  the 
outset,  that  what  he  seeks  by  this  suit  is,  not  to  affect 
the  ship  or  the  proceeds  of  the  sale  of  the  ship,  but  only 
to  have  her  gross  earnings,  or  a  sufficient  part,  applied 
in  paying  the  expenses  incurred  in  making  them,  before 
profits  are  divided  amongst  the  part-owners. 


From  this  point  I  shall  start  by  making  three  assump- 
tions :  first,  by  excluding  the  repairs  of  the  hull  of  the 
ship;  secondly,  by  supposing  the  ship's  earnings  to  have 
consisted  of  a  cargo  of  whale  oil  made  upon  a  whaling 
voyage,  and  not  to  have  arisen  in  the  shape  of  frd^t; 
and,  thirdly,  by  assuming  that  the  voyage  was  simple  and 
entire,  and  not  affected  by  considerations  which  some- 
times apply  where  an  entire  voyage  out  and  home  haa^ 
for  some  purposes,  been  considered  as  consisting  of 
several  voyages.  After  these  assumptions  I  need  not 
dwell  long  upon  the  point  first  contended  for  by  the 
Plfdntiff.  Holdemess  v.  Shackeh  (b)  is  a  case  in  pomi 
The  Court  distinguished  between  the  ship  itself,  and 
her  earnings ;  and  held  in  that  case,  that  although  part- 
owners  were  tenants  in  conunon  of  the  ship,  they  were 
jointly  interested  in  the  use  and  employment  of  the  ship^ 
and  that  the  law  as  to  earnings  must  follow  the  law  in 
partnership  cases.  And  in  Ex  parte  Hill  the  Vice- 
Chancellor  said,  ^^  If  there  had  been  no  sale  the  crediton 
would  have  had  no  lien  on  the  ship,  because  that  was 
not  joint  property;  but  the  earnings  of  the  ship  would 
have  been  joint  property,  and  Uable  to  the  joint  cre- 
ditors, not  firom  any  doctrine  peculiar  to  the  earnings  of 
a  ship,  but  on  the  general  principle  applicable  to  the 


(a)  2  Rose,  78,  n. ;  2  Yes.  & 
B.  242 ;  and  see  also  Buxton  y. 
Snee,  1  Yes.  154,  and  Brent  v. 


Hay,  Belt's  Sup.  to  Y«b. 
85. 

(b)  8  B.  &  C.  612. 
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joint  property  of  every  partnership  (ay  If  in  this  case 
the  '*  Tluxmes "  had  been  employed  on  a  whaling  voy- 
age, and  the  money  now  at  the  Bank  represented  the 
cargo,  no  dispute  could  have  arisen. 

Then  is  freight,  qud  earnings,  distinguishable  from 
other  earnings  of  a  ship  for  the  purpose  under  considera- 
tion ?  In  the  absence  of  authority  establishing  such  a 
distinction,  or  a  clear  principle  requiring  me  to  adopt  it, 
I  will  not  admit  it.  The  authorities  in  fact,  as  far  as  they 
go,  negative  the  distinction  instead  of  supporting  it.  In 
JEx  parte  Young  (&),  in  which  Lord  EldorCs  mind  was 
distinctly  called  to  the  difference  between  the  ship  and 
her  earnings,  he  said,  ^'  I  have  no  doubt  that  freight  is 
liable  to  the  joint  demand :  as  to  the  ship,  it  stands  upon 
the  nice  distinction  of  a  tenancy  in  common.''  In  Ex 
parte  Hill  (c),  the  earnings  of  the  ship,  with  which  the 
Court  had  to  deal,  was  freight  In  Ex  parte  Christie  (rf)> 
Lord  Eldon  said,  that  what  was  coming  from  the  master 
was  joint  earnings.  The  language  of  Story  on  Partner- 
ship {e)  is  not  opposed  to  this  conclusion.  The  learned 
author  meant  only  to  state  what  he  considered  clearly 
decided  by  authority,  and  not  to  say  that  freight  might 
not  be  subject  to  the  same  law  as  other  earnings  of  a 
ship.  Does  principle  then  require  me  to  admit  the 
distinction  contended  for,  between  freight  and  cargo, 
for  a  purpose  like  the  present?  Suppose  a  ship  by 
the  consent  of  the  owners  to  be  fitted  for  a  voyage, 
and  to  make  profit  partly  by  freight,  and  partly  by 
merchandise.  Holdemess  v.  Shachels  furnishes  the  law 
in  the  one  case.  Upon  what  principle  is  the  mode  of 
adjusting  the  accoimt  between  the  part-owners  to  be 
split,  with  reference  only  to  the  nature  of  the  earnings 


1848. 


(a)  1  Madd.  66. 
\b)  2  Rose,  78,  n. 
(c)  1  Madd.  61. 


{d)  10  Ves.  105. 
(«)  Sect.  441. 
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the  ship  has  made?    Am  I  bomid  to  hold  that  each 
alteration  in  the  employment  of  a  ship,  which  aoddent 
or  convenience  may,  from  day  to  day,  surest,  b  to 
affect  the  rights  of  the  partrowners  inier  sr,  as  to  the 
expenses  necessary  to  prepare  the  ship  for  her  emj^y- 
ment?   So  here,  in  fact,  (though  it  forms  no  part  of  the 
argument  on  which  I  mean  to  rely),  it  does  appear  that 
the  i^ofits  made  were  not  exdusively  from  freight;  that 
there  was  a  cargo  of  beer,  or  some  article  of  export  to  a 
small  amount,  that  entered  into  the  transaction*    K  a 
distinction  like  that  contended  for, — a  distinction  which 
leads  to  manifest  injustice,  and  in  support  of  which  no- 
thing but  what  Lord  Eldon  in  Youngs  case  calls  a  ^nkse 
distinction,"  turning  upon  a  tenancy  in  common,  be  not 
already  established,  I  see  no  groimd  for  it.     The  case 
of  Helme  y.  Smith  {a)  was  referred  to.     In  that  case  it 
was  decided,  that  the  managing  owner  may  sue  each 
shareholder  for  his  proportion  of  the  expenses  before  the 
adventure  ends,  which  it  was  said  in  an  ordinary  part* 
nership  he  could  not  do.     Other  cases  to  the  same  effect 
were  cited.     But  there  is  no  reason  why  that  right 
should  preclude  the  partner,  who  made  an  advance  for 
his  copartner  for  joint  purposes,  from  insisting,  where 
joint  property  comes  to  be  divided,  that  in  making  the 
division,  each  partner,  before  he  receives  his  proportion 
of  profits,  shall  be  charged  with  his  due  proportion  of 
the  expenses  of  making  them .    The  observations  of  Mr. 
Justice  Bosanqvet,  in  Helme  v.  Smithy  apply  to  that  view 
of  the  case.     Moreover,  the  objection  would  apply  as 
strongly  to  Holdemess  v.  Shackels  as  to  any  case. 


A  form  of  expression  foimd  in  numerous  cases  was 
next  relied  upon ;  namely,  that  ^^ freight  follows  theowner- 
ship  in  a  ship,  as  an  incident ; "  and  Case  v.  Davidson  {b) 


(a)  7  Bing.  709. 
(b)  5  M.  &  Sel.  79 ;  S.  C.  in  error,  8  Price,  642. 
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aod  other  cases  to  the  same  effect  were  referred  to.  This 
law  I  do  not  doubt,  but  it  is  plain  that  those  cases  have 
no  bearing  upon  the  principal  case.  The  question  in 
those  cases  has  been,  who  was  the  rightful  party  to  re- 
ceive such  freight  as  was  payable ;  and  not  whether  the 
freight  to  be  paid  was  gross  or  net  freight,  which  is  the 
only  question  here.  Here  there  is  no  dispute  that  Briggs 
jr  Co.  are  entitled  to  such  freight  as  is  coming  in  respect 
of  AcramarCs  share,  and  the  only  question  is,  whether 
the  expenses  of  earning  the  freight  are  not,  as  between 
the  part-owners,  to  be  first  paid  in  ascerttuning  what 
freight  is  coming.  Excluding  then  the  expense  of  the 
repairs  of  the  ship,  I  hold  that  the  Plaintiff  has  a  right 
to  have  the  gross  freight  applied  in  paying  the  expenses 
of  the  refitting  and  outfit  of  the  ship  before  any  division 
amongst  the  part-owners  shall  be  made. 


1848. 


Judgment. 


The  argument  against  the  Plaintiff's  claim  to  have 
the  expenses  of  rep^rs  protected  in  the  same  way,  was 
in  substance  this:  that  the  repairs  to  the  hull  of  the 
flliip  were  inseparable  from  it ;  that  they  were,  in  effect, 
improvements  of  the  chattel  held  in  common,  and  must 
be  governed  by  the  same  law  which  regulates  the  rights 
of  the  shareholders  inter  se  respecting  the  ship  itselfr 
Now  I  will  not  deny,  that  a  case  may  exist  in  which  the 
question  of  repairs  would  necessarily  be  so  dealt  with. 
Nor  will  I  say  that  any  rule  of  logic  would  be  violated 
by  applying  that  reasoning  to  all  cases  of  repairs.  Nor, 
if  I  found  authority  supporting  that  reasoning  in  its 
application  to  repsdrs,  do  I  say  that  my  individual 
opinion  is  so  strong  against  it,  that  I  should  feel  justified 
in  opposing  that  opinion  to  any  distinct  authority.  But 
that  is  not  the  question  here.  I  am  satisfied  there  is 
nothing,  in  point  of  authority,  to  prevent  my  holding 
that  repairs  necessarily  and  properly  done,  with  a  view 
to  a  particular  adventure,~repairs  without  which  the 
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2^48^  particular  adventure  could  not  be  undertaken,  should  h% 
governed  by  the  same  confiiderations  which  apply  to 
such  parts  of  the  refitting  and  outfit  as  are  inseparable 

/udomeui  ^^  ^^^  ^^*  P*"^  ^^  ^®  ^P«  And,  if  that  be  so,  I 
cannot  hesitate  in  preferring  a  conclusion  which  (with* 
out  possible  injury  to  any  one)  excludes  the  technical 
distinction  upon  which  Lord  Hldan  overruled  Doddmg* 
tan  V.  Hallett,  and  applies  to  this  case  the  equitable  rules 
by  which  the  rights  of  partners  inter  se  are  regulated. 
I  say  without  possible  injury  to  any  one,  because,  if,  at 
the  expiration  of  the  adventure,  the  ship  be  of  increased 
value,  each  tenant  in  common  will,  in  that  character, 
have  the  benefit  of  the  improvement.  The  question, 
however,  is  whether,  upon  legal  pnndples,  this  is  the 
right  conclusion. 

For  the  purpose  of  trying  this  I  will  first  suppose^ 
that  the  repairs  are  strictly  necessary  for  the  purposes 
of  the  adventure,  and  such  as  would  be  exhausted  in  the 
adventure.  Why  are  the  expenses  of  such  repairs  not  to 
be  treated  as  part  of  the  capital  employed  by  the  adven- 
turers on  joint  account  ?  All  expenditure  for  the  pur- 
pose of,  and  necessary  to  the  joint  adventure,  mu8t,prmd 
facte,  be  taken  to  be  the  capital  embarked  in  the  adven- 
ture. The  circumstance  that  the  ship  (held  in  common) 
is,  during  the  adventure,  improved  in  value,  cannot  by 
any  logical  rule  alter  the  character  of  the  expenditure 
which  was  made  with  a  view  to  the  adventure ;  and  if 
that  be  admitted,  the  case  is  ended,  for  a  partner  who 
has  not  paid  up  his  share  of  the  capital,  cannot  entitle 
himself  to  a  share  of  the  profits,  without  ^ving  credit 
for  the  share  of  capital  which  he  ought  to  have  supplied. 
It  would  not  be  difficult  to  suggest  a  case  in  which  tenants 
in  common  of  land,  agreeing  to  be  partners  in  farming  it 
for  experimental,  as  distinguished  from  ordinary  agri- 
cultural purposes,  and  incurring  extraordinary  expenses 


CASES  IN  CHANCERY. 


407 


in  80  dcing,  by  which  the  land  itself  is  improyed  during 
the  partnership,  would,  as  between  each  other,  haye  a 
right  similar  to  that  which  I  hold  to  exist  in  this  case. 

Would,  then,  the  circumstance,  (if  it  existed),  that  the 
expenditure  in  repairs  was  not  exhausted  with  the  ad- 
venture, alter  the  case  ?  If  expenditure  were  necessary 
or  proper  for  a  specific  piurpose,  why  should  this  inciden- 
tal consequence  alter  the  case?  I  haye  already  said, 
that  no  injury  could  possibly  result  to  any  party  from 
it.  The  utmost  consequence,  however,  would  be  the 
apportionment  of  the  expenses  of  the  repairs.  In  this 
case,  the  evidence  is,  that  the  repairs  were  necessary  for 
the  adventure.  The  ship,  at  the  end  of  the  voyage,  was 
in  fact  broken  up,  and  the  Defendant  has  made  no  case 
for  apportionment.  Where  the  reasoning  upon  which 
Lord  Eldan  overruled  Doddington  v.  Hallett  applies,  it 
must  be  acted  upon ;  where  it  does  not,  the  principle 
upon  which  Doddington  v.  Hallett  proceeded  will,  I  con- 
ceive, be  followed. 


1848. 


Judgment. 


The  only  assumption  (except  the  mortgage)  which  I 
have  to  consider  is,  whether  the  voyage  is  to  be  pro- 
perly considered  single  or  not.  No  question  arises  here 
between  persons  claiming  in  respect  of  the  ship's  ex- 
penses incurred  at  successive  times.  The  question  (ex- 
cluding the  mortgage)  is  between  those  who  have  been 
owners  throughout.  Upon  the  evidence  in  the  cause,  I 
should  certainly  conclude  in  favour  of  the  singleness  of 
the  voyage,  for  the  purposes  now  under  consideration. 
But  it  is  unnecessary  to  go  much  into  that  view  of  the 
case.  No  profit  having  been  made  in  the  homeward 
voyage,  the  case  may  be  considered  as  if  the  ship  had 
been  sold  the  day  before  she  sailed  on  her  homeward 
voyage.  The  case  then  is  reduced  to  this;  the  ship 
sailed   from   this  country,   for  the  purpose  of  being 


^^  ^^WWJb  ^^^p^p^w  ♦ 
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^848.^  employed  in  the  Cluna  seas.  The  master  was  go  instruct- 
ed. But  as  the  parties  here  cotdd  not  say  beforehand 
what  spedfic  employment  would  be  most  eligible,  it  was 
of  necessity  left  to  agents  in  India  to  settle  that.  Here 
the  profits  were  made.  How  can  it  be  said  that  this,  as 
between  the  co-owners,  makes  the  adventure  several? 

I  have  hitherto  omitted  the  circumstance,  that  the 
Plaintiff  was  the  managing  owner.  I  have  purposdy 
done  so,  because  the  principle  I  have  gone  upon, — that 
of  Ex  parte  Young,  Holdemess  v.  Shackels,  and  Er 
parte  Hilly — supersedes  it.  But  it  is  obvious  that  when 
the  duties  of  a  managing  owner  (a)  are  considered,  they 
strengthen  the  case,  if  they  do  not  give  a  new  ground. 
Mr.  Walker  says,  that  in  all  cases  in  which  the  ship's 
husband  succeeded,  he  had  the  freight  in  hand.  That 
may  be  necessary  where  the  ship's  husband  is  a  stranger; 
but  not  where  the  law  of  partnership  applies.  I  have 
certainly  desired  to  avoid  going  into  this  part  of  the 
question,  or  making  it  the  foundation  of  my  judgment 
It  will  be  remembered  how  frequently  Lord  JSldon  re- 
ferred to  his  local  knowledge  in  coal-mine  cases.  It 
happened  to  me,  early  in  life,  to  spend  a  great  deal  of 
my  time  with  persons  who  had  to  deal  with  these  ship- 
ping subjects,  and  I  am  confident  that  no  managing 
owner  of  a  ship  at  that  day  would  have  thought  it  open 
to  argument,  that  the  freight  was  not  to  pass  through  his 
hands  and  bear  the  expenses  of  earning  the  freight  of  the 
ship.  I  put  the  case  on  the  ground  to  which  I  think  it 
properly  belongs.  This  is  an  adventure  undertaken  by 
the  part-owners  of  a  ship,  which  is  a  tenancy  in  conmicm, 
employed  for  the  purposes  of  a  joint  adventure ;  and 
whatever  expenses  are  properly  incurred,  it  appears  to 
me,  those  expenses  must  come  out  of  the  earnings  of  the 

(a)  See  Abbott  on  Shipping,  IOj  et  seq.,  8th  ed. 


Judgment, 
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ship,  before  the  earnings  are  to  be  divided.  Upon  the  ^  1848. 
question  of  usage  I  will  only  say,  that  I  certainly  should 
not  have  decided  this  case  against  the  Plaintiff  upon  that 
point,  without  giving  him  the  benefit  of  the  evidence  in 
support  of  the  usage,  at  least,  so  far  as  to  have  given 
him  an  issue  to  try  that  question. 

I  exclude  altogether  the  consideration  of  what  the 
mortgagees  might  have  done,  by  taking  possession  and 
acting  as  owners.  A  totally  different  state  of  things  might 
have  then  existed.  This,  however,  they  did  not  and 
would  not  do.  To  avoid  personal  liabilities,  they  left 
the  ship  in  the  hands  of  the  mortgagors  and  co-owners, 
to  be  managed  by  them ;  and  in  that  way  earnings  were 
made.  The  mortgagees,  being  mortgagees  of  the  freight 
by  a  different  instrument,  although  of  the  same  date 
with  that  which  assigned  the  ship,  cldmed  the  freight, 
but  did  nothing  more.  I  agree  with  Mr.  fFood,  that  if 
it  were  necessary  to  fix  the  mortgagees  with  notice  of 
the  Plaintiff's  interest,  there  is  sufficient  to  do  it.  But 
the  principle  to  which  I  confine  myself  supersedes  that. 
The  thing  mortgaged  to  Briggsy  TTiorbum,  §•  Co.  was 
AcramarCs  interest  in  the  ship,  subject  to  an  existing 
adventure,  which  the  mortgagees  did  not  think  proper  to 
disturb,  if  they  could  have  done  so.  In  such  a  case,  I 
think  they  stand  in  the  position  of  Acraman,  and  in 
no  better  position* 


The  decree  declared,  that  the  gross  earnings  of  the  ship  were        Deeret* 
liable  to  the  expenses  of  her  repairs,  refitting,  and  outfitting, 
and  of  the  voyage ;  and  referred  it  to  the  Master  to  take  the  ac- 
counts, reserving  further  directions. 
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25M,  26tli,  S^ 
SQth  March. 


A  direction  by 
will  that  the 
testator's  wi- 
dow shall  re- 
ceive all  the  in- 


COSTABADIE  r.  COSTABADIE. 

Jacob  COSTABADIE,  by  his  wai  made  in  1827, 
gave  to  his  wife  Anne  all  his  real  and  personal  estate  for 
her  life,  upon  trust,  out  of  the  rents^  issues,  interest,  £- 
come  of  his  real  vidends,  and  profits,  to  pay  his  debts  and  funeral  and 

and  personal  ";  /•».»i.» 

ebtate,  and  pay  testamentary  expenses,  and  a  legacy  of  l/OOi.  to  his 

same^toandfor  daughter  Frances,  to  be  paid  upon  her  marriage  with 

scff  a'd  Oi***^'^"  ^'*^  consent  of  his  wife,  or  at  the  expiration  of  dx  months 

children  of  after  his  wife's  decease,  by  her  executors  or  administn- 

agreeabie  and '  toFs;  and  subjcct  thereto,  upon  trust  that  his  wife  dm^ 

hcrown  dijwre-  ^°S  ^^^  ^^®  should,  out  of  the  rents,  issues,  and  profits 

tion  daring  her  of  his  real  and  personal  estate,  pay  to  all  his  sons,  and 

lifef  confen  up-      ,  , 

on  the  wife  a      his  daughter  Frances,  the  annuity  or  yearly  sum  of50L 

discretionary 
power,  which 
the  Court  will 
not  disturb  so 
long  as  it  is 
reasonably  and 
honestly  exer- 
cised. 

Where  the 
disposition  of 
a  trust  estate 
amongst  cer- 
tain objects  is 
made  by  the 
author  of  the 
trust  to  de- 


during  the  life  of  his  wife,  so  long  as  his  said  daughter 
and  sons  should  remain  single  and  unmarried ;  and  sub- 
ject as  aforesaid,  the  testator  declared  the  trusts  of  his 
will  as  follow : — "  Upon  trust  that  my  said  dear  wife 
shall  receive  all  the  rents,  dividends,  interest,  and  profits 
of  all  and  singular  my  real  and  personal  estate,  and  pay 
and  apply  the  same  to  and  for  the  use  of  her  my  said 
wife  and  the  children  of  our  marriage,  agreeable  and 
according  to  her  own  discretion,  during  her  said  life." 
pend  upon  the  And,  after  the  decease  of  his  wife,  the  testator  devised 
thrtrostee^the  ^^^  bequeathed  his  real  and  personal  estate  upon  trost, 
Court  will,  in     as  to  part  thereof,  for  his  eldest  son,  and  as  to  the  re- 

a  proper  suit,  ,     ' 

Inquire  into  mainder,  for  his  younger  sons,  as  his  wife  should  appoint 

which  the  trust  "^^^^  testator  died  in  1828,  and  the  will  was  proved  by 

Distend,  ^T'  ^^®  widow.     The  testator  left  seven  sons,  Frances  the 

sSh^dr  *^**  <Jaughtcr,  who  was  then  about  twenty-five  years  of  age, 

shall  be  fairly 

and  honestly  exercised  ;  and  so  long  as  it  appears  to  be  so  exercised,  the  Court  will  not  de- 
pnve  the  trustee  of  the  discretionary  power  which  he  possesses,  or  assume  itself  the  exerd« 
of  that  power ;  but  to  avoid  a  repetition  of  suits,  where  there  is  reason  to  apprehend  that  ths 
conduct  of  the  trustee  may  be  liable  to  question,  the  Court  may  require  the  discrction  of  the 
trustee  to  be  exercised  under  its  view. 
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and  unmarried,  and  two  other  daughters,  who  had  mar* 
ried  in  his  lifetime. 

The  bill  was  filed  in  1844,  hj  Frances^  the  unmarried 
daughter,  compMning  that  the  widow  of  the  testator, 
in  order  to  save  money  out  of  the  estate,  had  treated  her 
children  harshly,  and  that  the  PMntiff  had  for  that  rea- 
son, since  the  year  1833,  been  compelled  to  live  with 
other  members  of  her  family,  and  partly  to  depend  upon 
their  bounty ;  that  the  Defendant,  the  widow,  claimed 
an  absolute  and  irresponsible  discretion  in  the  admini- 
stration of  the  trust ;  and  that  by  a  deed-poll,  dated  in 
January,  1843,  she  had  appointed  to  the  Plaintiff  an 
annuity  of  102L,  in  addition  to  the  annuity  of  50^  given 
to  her  by  the  will,  as  all  that,  in  the  judgment  of  the 
Defendant,  was  fit  and  proper  to  be  allowed  to  the  Plain- 
tiflf  out  of  the  rents  and  profits  of  the  estate.  The  Plain- 
tiff alleged  that  these  simis  were  not  sufficient  to  procure 
for  the  Plaintiff  those  comforts  and  enjoyments  to  which 
she  was  accustomed  during  the  life  of  the  testator,  and 
wliich  the  estate  left  by  the  testator  was  large  enough 
to  afford. 


1847. 

COSTABADIS 

V, 
COBTABADII. 

Statement, 


The  bill  prayed  that  an  account  might  be  taken  of 
the  rents,  issues,  interests,  dividends,  and  profits  of  the 
real  and  personal  estate  of  the  testator  possessed  hjAnne 
Costabadie,  the  widow,  and  of  her  application  thereof; 
and  that  a  competent  portion  of  such  income  might  be 
directed  to  be  invested,  to  secure  the  payment  of  the 
l^acy  of  1700/.,  and  of  the  annuity  of  50i,  bequeathed 
to  the  Plaintiff;  and  that  the  Defendant  might  be  de- 
creed to  appoint  to  the  Plaintiff  such  an  annual  payment, 
out  of  the  clear  residue  of  the  said  rents,  issues,  interest, 
dividends,  and  profits,  as  should  appear  to  be  proper  in 
the  circumstances  of  the  case,  and  that  the  deed-poll  of 
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1847.        January,  1843,  might  (if  necessary)  be  declared  to  be 
Costa  BADiB    &I1  illusory  appointment  as  to  the  Plaintiff,  and  be  set 
aside. 


V. 

Cost  ABA  Dis. 


Statement, 


The  other  children  of  the  testator  were  served  with 
copies  of  the  bill,  under  the  23rd  General  Order  of  Au*' 
gust,  1841. 

The  answer  of  the  Defendant,  Anne  Costabadie,  denied 
the  harshness  complained  of,  and  insisted  as  well  on  the 
discretion  which  the  testator  had  given  her,  as  on  the 
propriety  with  which  it  had  been  exercised.  The  De- 
fendant set  forth  the  deed-poll  of  January,  1843,  in 
which  she  had  appointed  various  annual  sums  to  all  h^ 
children  (including  the  10^  per  annum  to  the  Plaintiff), 
reserving  a  power  of  revocation.  The  answer  also  stated, 
that  a  proposal  had  been  made  by  the  Defendant  to 
allow  the  Plaintiff  40^  per  annum,  in  addition  to  the 
legacy  of  50/.,  and  in  lieu  of  the  102.  appointed  by  the 
deed-poll ;  and  that  such  proposal  not  having  been  ac- 
cepted, the  Defendant  had  offered  to  invest  the  legs/cy 
of  1700/.  (which  she  had  endeavoured  to  raise  out  of  the 
income  of  the  estate)  for  the  Plaintiff's  benefit,  in  addi- 
tion to  the  50/.  and  10/.,  or  to  pay  such  an  annual  sum 
as  would  altogether  amount  to  interest  at  4^  per  cent  on 
the  1700/.  The  Defendant  also  submitted  to  the  Cour^ 
the  question  whether  she  was  not  absolutely  entitled  to 
the  income  of  the  real  and  residuary  personal  estate,  for 
her  life,  subject  to  the  legacy  of  1700t  and  the  annui- 
ties ;  and  she  submitted,  also,  that  she  was  entitled  to 
dower  out  of  the  estates  of  inheritance. 


Argument, 


Mr.  RamiUy  and  Mr.  Belly  for  the  Plaintiff;  and  Mr. 
RoU  and  Mr.  Glasscy  for  the  Defendant  tlie  widow. 
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All  the  cases  cited  in  Thorp  v.  Owen  (a),  on  the 
question  whether  a  gifl,  accompanied  hj  an  expression 
of  the  motive  or  purpose,  created  a  trust,  and  to  what 
extent,  were  cited ;  and  also.  Knight  v.  Botighton  (d). 
Brown  v.  Higgs  (c),  Kemp  v.  Kemp  (rf),  Harding  v. 
Glyn  (e),  LUey  v.  Hey  (/),  Page  v.  Way  (g\  Leach  v. 
Leach  (A),  Bowden  v.  iMug  (i),  Bateman  v.  Foster  (A), 
and  Burrough  v.  Philcox  (/),  on  powers  in  the  nature  of 
trusts.  On  the  effect  of  a  gift  to  a  parent  and  children. 
Chambers  v.  Atkins  (m). 


1847. 
C08TABADIS 

V. 
COSTABADIB. 

Argument. 


Vice-Chancellor  : — 

In  the  course  of  the  argument  I  stated,  that  it  ap- 
peared to  me  inquiries  as  to  children  must  be  made,  and 
that  the  Plaintiff  must  be  entitled  to  an  account  of  the 
residue ;  for  that,  to  deny  such  an  account,  simpliciter 
would  be  to  make  the  Defendant  the  absolute  owner ; 
whereas  it  was  not  denied  that  the  Plaintiff  had  an 
equitable  interest  in  the  residue,  though  subject  to  a 
discretion  in  the  Defendant,  her  mother.  I  think  still, 
that  the  Plaintiff  is  entitled  to  such  an  account ;  but  (at 
present,  at  least)  to  nothing  more.  As  to  the  discretion- 
ary power  given  to  the  mother,  I  have  several  times  had 
occasion  to  consider  to  what  extent  the  Court  would 
interfere  with  the  discretion  a  testator  may  think  pro- 
per to  give  to  the  trustee  whom  he  appoints  (n).     The 


(a)  2  Hare,  607. 

(b)  11  CI.  &  Fin.  613. 

(c)  4  Ves.  708 ;  S.  C.  8  Vcs. 
661. 

(d)  6  Ves.  866. 

(e)  1  Atk  469. 
(/)  1  Hare,  680. 
(g)  3  Bear.  20. 


(h)  13  Sim.  304. 
(•)  14  Sim.  113. 
(k)  1  Coll.  118. 
(/)  6  Myl.  &  Cr.  73. 
(m)  1  Sim.  &  Sin.  382. 
(n)    See    Cafe   v.  Bent,   3 
Hare,  246. 


March,  SOth. 


Judgment, 
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testator  may  limit  and  clrcmnscribe  the  interests  wlucfa 
be  bequeaths  to  his  children,  as  he  may  think  proper,  and 
the  Court  cannot  enlarge  the  interests  which  he  has 
given.  If  the  gift  be  subject  to  the  discretion  of  ano- 
ther person,  so  long  as  that  person  exercises  a  sound  and 
honest  discretion,  I  am  not  aware  of  any  prindfJe,  or 
any  authority,  upon  which  the  Court  should  deprive  the 
party  of  that  discretionary  power.  Where  a  proper  and 
honest  discretion  is  exercised,  the  l^atee  takes  all  that 
the  testator  gave,  or  intended  that  he  should  have,— 
that  is,  so  much  as,  in  the  honest  and  reasonable  exe^ 
cise  of  that  discretion,  he  is  entitied  to.  That  is  the 
measure  of  the  legacy.  But,  consistently  with  the 
Plaintiff  having  an  interest,  subject  to  the  mother's  dis- 
cretion, she  has  a  right  to  a  discovery  of  the  property, 
in  respect  of  which  the  interest  exists,  and  also  a  ri^t 
to  a  discovery  of  all  the  acts  which  have  been  done,  and 
the  reasons  for  doing  them,  which  the  Defendant  may 
be  able  to  give.  She  has  that  right,  in  order  that  the 
Court  may  be  able  to  see  whether  the  discretion  whidi 
has  been  exercised  by  the  party  intrusted  with  it,  is  with- 
in the  limits  of  a  sound  and  honest  execution  of  the  trust. 
Beyond  that,  I  am  not  aware,  that,  because  a  person  who 
takes  an  interest  in  property  subject  to  the  discretion  oi 
another,  is  dissatisfied  with  the  exercise  of  that  discre- 
tion, therefore  the  Court  will  take  it  away  from  that 
party,  and  assume  itself  to  exercise  it.  If  a  bill  be  filed, 
the  Court  will  of  course  inqidre  into  the  acts  which  have 
been  done  in  the  administration  of  the  trust,  and  may 
possibly  (as  has  been  done  in  many  cases)  require  the 
trustee  to  exercise  the  discretion  under  the  view  of  the 
Court.  If  the  relief  were  not  given  in  that  manner, 
there  might  at  each  moment  be  a  new  case  arising,  and 
with  it  a  new  suit.  I  am  not  aware,  however,  that  the 
Court  has  ever  denied  the  right  of  a  testator  to  ^ve 
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a  discretion,  or  deprived  the  trustee  of  it  as  a  matter  of        1847. 

^^OUrse.  Costa  BADis 


If  this  view  of  the  case  had  been  taken  by  the  Plain- 
tiff's advisers,  this  cause  would  probably  have  been  dis- 
posed of  as  a  matter  of  course.  The  bill  would  then 
simply  have  stated  the  will,  and  the  present  position  of 
the  testator's  family,  and  prayed  the  judgment  of  the 
Court  upon  the  construction  and  effect  of  the  wilL 
But  that  view  of  the  case  has  not  satisfied  the  Plaintiff, 
a  circumstance  much  to  be  regetted,  especially  when  the 
correspondence  that  has  taken  place  between  the  parties 
18  considered.  The  Plaintiff,  however,  has  filed  her  bill, 
and  instead  of  stating  the  simple  case  I  have  mentioned, 
has  made  a  special  case.  [His  Honor  read  the  allegations 
of  the  improper  conduct  of  the  Defendant  towards  the 
Plaintiff  and  the  other  children.]  This  statement  has 
led  to  a  consequence  which  was  unavoidable ;  it  has  put 
the  Defendant  Anne  to  justify  her  conduct  in  dealing 
with  the  property;  but  as  no  evidence  has  been  gone 
into  by  the  Plaintiff,  in  support  of  the  allegations  in  the 
Inll,  I  am  compelled  to  deal  with  those  allegations  as 
having  no  fotmdation.  The  Plaintiff  says  she  abstained 
firom  going  into  evidence,  in  consideration  for  her  mo- 
ther: the  same  consideration  might  well  have  led  her  to 
abetun  from  making  the  charges  in  the  bill,  by  which 
much  trouble  and  expense  would  have  been  saved.  The 
correspondence,  however,  negatives  the  charges,  if  I  ex- 
cept one  letter  from  the  Defendant  Anne. 

The  only  thing  that  has  struck  me  in  reading  the 
correspondence  is,  the  apparent  disproportion  between 
the  allowance  made  to  the  daughter  and  to  sons.  But 
this  disproportion  may  be  only  apparent.  The  daugh- 
ter lived  a  good  deal  with  one  of  her  brothers,  and  had 
the  benefit  of  what  he  received  from  the  widow :  she 
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1847.  lived  also  with  her  sisters  sometimes,  and  with  her 
C08TABADIB  mother  sometimes.  There  may  be  sufficient  reason  for 
making  a  difference  between  the  provision  for  sods 
and  for  daughters,  the  sons  requiring  greater  pecu- 
niary assistance  to  prepare  for  their  entry  into  bumnes^ 
or  professions.  The  sons  certainly  appear,  by  the  state- 
ments in  the  answer,  to  have  been  drawing  largely  upon 
their  mother.  With  regard  to  the  Plaintiff,  I  can  find 
no  reason  but  her  mere  will  for  her  ceasing  to  reside 
with  her  mother;  but  I  do  not  see  that  she  has  any 
right,  by  this  wilful  separation,  to  straiten  the  means 
at  her  mother's  disposal  for  providing  for  the  sons. 


I  refer  to  these  matters,  for  the  purpose  only  of  shew- 
ing that  it  is  impossible,  upon  the  materials  now  before 
me,  to  do  more  than  I  should  have  done  upon  a  simple 
bill,  asking  for  nothing  more  than  an  account  and  a  de- 
claration of  right. 


Afinuie*  Direct  inquiries  as  to  the  children  of  the  testator,  and  if  all 

the  children  are  parties,  take  the  usual  accounts  of  the  estate,  and 
ascertain  the  residue ;  and,  at  the  request  of  the  widow,  inquire 
whether  she  is  entitled  to  dower  out  of  any,  and,  if  any,  what 
part  of  the  testator's  estate.  Inquire  what  provision  ought  to  be 
made  for  raising  the  1700/L,  with  liberty  to  report  as  to  any  pro- 
posal the  widow  may  make  for  tlie  future  application  of  the  in- 
come amongst  herself  and  the  children ;  and  to  state  special  cir- 
cumstances.   Reserve  further  directions  and  costs. 
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MOWER  V.  ORR.  Nw.  25th. 

JVLR.  frith  moved  to  appoint  a  guardian  ad  litem  Th«  drcnm- 

of  two  infants,  without  a  commission  or  their  appear-  |^^  ,„  ^^^'^ 

ance    in  person — one  of  them  residing  in  Brighton,  f"**^*^l5!Ji 

and  the  other  in  Derby.     The  suggestion  was,  that  the  the  kingdom,  ii 

«  « •,  not  a  fofficieDt 

order  would  save  expense.  groand  for  dis- 

penting  with 
the  pracUoe  for 

aesigning  a 

guardian  ad  lu 
tern  by  com* 

The  Vice-Chancellor  said  there  was  nothing  special  ""^op  or 

,  ,  .  'wpou  their  ap- 

in  the  circumstance  mentioned  to  require  the  usual  pearanoe. 
practice  to  be  dispensed  with,  and 

The  order  was  refused. 


See  Baynton  y.  Hooper,  10  Beav.  168,  where  all  the  cases  on 
the  point  are  referred  to. 
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inXdJelk  DOWNS  v.  COLLIN& 

March.         -w^ 

Articles  of  CiDWABD   COLLINS  and  John  Dawns,  brewers, 

[^^^^  ^'  lightermen,  maltsters,  and  com-deaIe»  at  Biehmand,  en- 

Sre^m^  malu  ^^^  ^°^  articles  of  partnership,  dated  the  29th  of 

•ten,  &e.,  co-  December,  1840.     The  articles  ledted,  that  they  had 

ToiantiDg  with 

each  other  tiuit  Carried  on  the  said  business  in  partnership,  mice  the 

It^e^i^  24th  of  June,  1837,  without  r^idar  articles;  tliat  they 

JJS^JjJJSf^'  were  lawfully  or  equitably  seised  or  possessed,  in  equal 

woold  oontfaine  shares  as  tenants  in  common,  of  and  in  the  brewhouse, 

twentj-one  malting-house,  and  premises  in  Richmond  aforesud,  in 

^mtble^poii  which  the  said  trades  and  businesses  had  been  carried 

tiie  death  of  on,  and  also  of  and  in  divers  freehold  and  leasehold 

both  pertoerty  /•  •  j        j 

nnleu  their  re-  publio-houses  and  premises  m  Richmond  aforesaid,  and 
^ped^^pre-    ^j^^^^^i^  ^  ^^  counties  of  Surrey  and  Jdiddkiex, 

^^0^  ^  ^'^^^  ^®^  ^*®®^  ^7  ^^^  ^^  .E&wirrf  CoffijM  and  John 
^^^uinem  for       Doums  in  the  way  of  the  trades  or  businesses  of  the 

the  reeidne  of 
the  term; 

and  empowering  either  partner  to  fell  his  share  in  the  partnenhip  property,  (ofFermg  it 
<int  to  the  other  partner),  so  that  the  purchaser  should  not  be  entitled  to  the  possession  of 
the  partnership  property  until  the  eipiration  of  the  partnership,  without  the  consent  of 
the  other  partner;  empowering,  also,  each  partner,  either  in  his  lifetime  or  nnder  his  wfll« 
to  introdooe  one  or  more  relations,  being  sons,  brothers,  or  nephews,  into  the  partnenhip, 
to  take  all  or  a  portion  of  his  share,  during  the  continuance  of  the  partnership  ;  and  pro- 
Tiding,  that,  in  case  of  the  death  of  either  or  both  partners  during  the  term,  after  haviBg 
introduced  such  relation,  the  person  so  introduced  should  be  considered  as  the  original 
partner ;  providing,  also,  that,  in  case  of  the  death  of  either  partner  during  the  term,  with- 
out haTi^g  introduced  such  relation,  the  business  should  be  carried  on  by  the  sarrinBg 
partner,  and  the  executors,  administrators,  or  trustees  of  the  deceased  partner ;  but  flsakiBg 
no  provision  for  the  case  (which  happened)  of  the  death  of  one  partner  during  the  term« 
and  his  executors  or  administrators  refusing  to  be  concerned  in  the  business  with  the  sor* 
living  partner,  and  calling  for  an  immediate  dissolution,  and  a  sale  and  distribation  of  the 
partnersh^  property,  the  surtiving  partner  not  consenting  to  such  dissolution  or  sale  :— 
Heldt  in  a  suit  by  the  executors  of  the  deceased  partner  against  the  surriTor  for  a  dissoli- 
tkm,  that  the  provisions  in  the  articles  for  the  continuance  of  the  partnership  during  the 
term  fit  twenty-one  years  could  not  be  enforced  in  equity  by  way  of  specific  performanee 
of  the  partnership  contract  against  the  representatives  of  a  deceased  partner,  either  by  way 
of  relief  in  a  suit  in  which  such  surviving  partner  was  Plaintiff,  or  by  way  of  protection  in 
a  suit  in  which  he  was  Defendant :  and,  inasmuch  as  the  articles  could  not  be  so  enforced, 
the  Plaintiff's,  the  executors  of  the  deceased  partner,  repudiating  the  partnership,  were  en- 
titled to  a  decree  for  a  dissolution ;  but  that  such  relief  would  be  given  to  them  in  eqdty, 
subject  to  any  legal  right  which  the  surviving  partner  had,  to  recover  damajges  against  the 
executors  of  the  deceased  partner  for  a  breach  of  the  covenants  contained  in  the  articles; 
and  that  the  amount  of  any  damages  which  might  be  recovered  in  such  an  action  must  be 
added  to  the  credit  side  of  the  account  of  the  surviving  partner,  to  be  taken  under  the 
decree. 
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partnership,  and  were  particularly  enumerated  in  a  sche- 
dule to  the  said  articles ;  and  that  the  said  Edward  CoU 
Uns  and  John  Dotons  were  also  possessed,  as  part  of  their 
partnership  property,  in  equal  shares,  of  the  implements 
and  utensils  of  trade,  plant,  machinery,  live  and  dead 
stock,  book-debts,  and  other  articles  and  things  belong- 
ing to  the  said  trades  and  businesses ;  and  that  the  said 
JSduKurd  Collins  and  John  Downs  had  advanced  certain 
sums  for  the  purposes  of  the  said  partnership,  and  liad 
agreed  that  the  partnership  should  be  continued  for  the 
time,  and  upon  the  terms  and  conditions,  thereinafter 
expressed.  The  articles  then  witnessed,  that  the  said 
Edward  CoQins  and  John  Downs  did  each  of  them,  for 
himself,  his  heirs,  executors,  and  administrators,  cove- 
nant and  agree  with  the  other  of  them,  his  executors 
and  administrators,  in  the  manner  following,  (that  is  to 
say): — 1.  That  the  sidd  Edward  Collins  and  John  Downs 
respectively,  and  their  respective  executors  and  admi- 
nistrators, shall  and  will  continue  to  be  partners  in  the 
said  trades  or  businesses  of  brewers,  maltsters,  and  deal- 
ers in  coals,  and  all  matters,  transactions,  dealings,  and 
things  relating  thereto,  for  the  term  of  twenty-one  years 
from  the  24th  of  June,  1837,  upon  the  terms  and  con- 
ditions thereinafter  contained,  subject,  nevertheless,  to 
be  sooner  determined,  pursuant  to  the  provisions  in  that 
behalf  hereinafter  contained ;  but,  upon  the  death  of  both 
of  the  said  parties,  the  s^d  partnership  shall  be  dissolved 
and  determined,  unless  the  representatives  of  the  de- 
ceased partners  respectively  shall,  within  the  space  of 
two  calendar  months  after  the  decease  of  the  partner 
who  may  survive,  agree  to  continue  the  same  during  the 
then  residue  of  the  said  term  of  twenty-one  years. 
3.  That  all  the  said  brewing-house,  nuilting-house,  pub- 
lic-houses, and  premises,  shall,  at  all  times  during  the 
continuance  of  the  said  partnership,  be  kept  and  used 
as  partnership  property,  but  shall  nevertheless  belong 

£  E  2 
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to  the  Bsad  partners  in  equal  portions  as  tenants  in 
men,  and  be  considered  as  real  estate ;  and  the  said  im- 
plements and  utensils  of  trade,  plant,  machinery,  liye 
and  dead  stock,  book-debts,  and  other  articles  and  things 
belonging  to  the  said  trades  or  buanesses,  shall  bekmg 
to  the  said  partners  as  partnership  property,  in  equal 
shares  as  tenants  in  common.  4.  That  the  profits  and 
benefit  arising  from  the  sud  trades  or  biuineases^  and 
also  the  rents  of  the  said  public-houses  and  premise^ 
and  the  monies,  goods,  debts,  estates,  and  effects  wfaat- 
Boever,  which  from  time  to  time  shall  be  in  or  due  or  be- 
lon^ng  to  the  said  partnership,  shall,  at  all  times  during 
the  said  partnership,  belong  to  the  said  parties  in  equal 
shares  and  proportions.  5.  Rents,  taxes,  disbursements, 
and  losses,  during  the  partnership^  to  be  paid  and  bone 
out  of  the  profits ;  and,  in  case  of  defidency,  by  the 
said  partners,  in  equal  shares,  out  of  their  respective 
separate  property.  6.  John  Doums  to  have  the  sole 
contnJ  and  management,  and  Edward  Coiling  to  act  and 
assist  under  his  directions ;  but  this  clause  not  to  a^qplj 
to  any  other  partner  to  be  introduced  by  John  JDaums. 
10.  Neither  of  the  said  parties,  without  the  consent  of 
the  other,  to  enter  into  contracts  for  purchasing  or  rentp 
ing  any  house  or  building,  or  sign  the  certificate  of  anj 
bankrupt,  or  compound,  release,  or  discharge  any  debt 
which  shall  be  due  or  owing  to  the  partners,  except  sudi 
sums  only  as  shall  be  bond  fide  brought  into  the  cash  of  the 
partnership.  11.  Each  partner  to  be  answerable  for,  and 
make  good  to  the  cash  of  the  partnership,  all  sums  of 
money  which  he  shall  actually  receive,  or  for  which  he 
shall,  without  such  consent  as  aforesaid,  give  any  receipt 
or  discharge,  or  sign  any  certificate,  at  such  time  as  be 
shall  not  be  the  sole  surviving  or  sole  acting  partner. 
1 3.  The  premiums  of  apprentices  to  be  taken  by  the  par- 
ties, or  either  of  them,  to  be  deemed  part  of  the  capital 
of  the  joint  stock,  and  allowances  to  be  mad^  to  the 
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porty  boarding  and  lodging  such  apprentices ;  and  in 
case  of  the  death  of  either  of  the  said  partners  during 
the  term  of  any  such  apprenticeship,  the  survivor  of  the 
said  partners  to  keep  and  maintain  every  such  appren- 
tice until  the  end  of  his  apprenticeship,  and  to  be  allowed 
for  the  same  out  of  the  partnership  effects.  14.  Each  of 
the  partners,  his  executors  and  administrators,  to  have 
access  to  all  the  partnership  books,  notes,  securities, 
writings,  &C.,  without  hindrance  or  denial  from  or  by 
the  other  of  them,  his  executors  or  administrators,  and 
the  same  not  to  be  carried  away  from  the  usual  place 
of  deposit  by  either  of  the  partners,  his  executors  or 
administrators,  without  the  consent  of  the  other  of  them, 
his  executors  or  administrators.  15.  Each  partner  to 
receive  interest  at  5L  per  cent  for  money  left  in  or  ad- 
vanced with  the  consent  of  the  other  partner,  his  execu- 
tors or  administrators.  16.  The  partnership  accounts 
to  be  settled  and  signed  up  to  the  24th  of  June  in 
every  year.  17.  Sums  to  be  drawn  out  of  the  profits 
per  month  by  each  party.  18.  That  it  shall  be  lawful 
for  each  or  either  of  the  said  parties,  at  any  time  during 
the  continuance  of  the  said  partnership,  to  sell  or  other- 
wise dispose  of  his  share  and  interest  of  or  in  all  or  any 
part  of  the  estates  and  property  belonging  to  the  said 
partners  as  tenants  in  common,  so  that  the  party  wish- 
ing to  sell  or  dispose  of  the  same  shall  give  the  other 
-partner  the  first  offer  of  becoming  the  purchaser,  at  a 
iair  valuation,  to  be  made  in  the  usual  manner;  and  in 
case  such  other  partner  shall,  within  one  calendar  month 
after  the  same  shall  be  offered  to  him,  decline  purchas- 
ing the  same,  then  such  partner  so  desiring  to  sell  or 
dispose  of  his  share  and  interest  shall  and  may  sell  and 
dispose  of  the  same  to  any  other  person  or  persons,  so 
that  the  purchaser  or  purchasers  of  the  same  property 
ahall  not  take  or  be  entitled  to  the  possession  of  the  same 
estates  and  property  until  the  expiration  or  other  sooner 
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determination  of  the  eud  partnership,  witboot  the  eon* 
sent  of  the  other.  19.  That  it  shall  be  lawful  for  each 
or  either  of  the  said  partners,  his  executors  or  admini- 
strators, at  any  time  or  times  daring  the  continuance  of 
the  Bald  partnership,  either  in  the  lifetime  of  such  part- 
ner or  partners  or  bj  his  last  will  and  testament,  and  if 
during  the  life  of  the  said  partner,  then  on  giving  six 
calendar  months'  previous  notice  in  writing  of  such  his 
or  their  intention  to  the  other  of  the  said  partners,  to 
introduce  one  or  more  of  his  sons,  or  a  brother  or  bro- 
thers, nephew  or  nephews,  into  tiie  said  partnership,  so 
as  such  son,  brother,  or  nephew  be  not  under  the  age  of 
twenty-one  years,  and  so  that  he  or  they  shall  take  the 
share  only  or  a  portion  of  the  share  of  hb  or  their  father, 
brother,  or  uncle  in  the  said  partnership,  and  shall  in  all 
respects,  for  the  residue  of  the  continuance  of  the  said 
partnership,  be  bound  by  and  agree  to  observe  all  the 
covenants,  agreements,  and  provisions  contained  in  these 
presents,  except  the  present  provision  for  the  introduc- 
tion of  any  son  or  sons,  brother  or  brothers,  nephew  at 
nephews,  into  the  said  partnership ;  and,  also,  upon  the 
death  of  any  such  son  or  sons,  brother  or  brothers,  ne- 
phew or  nephews,  who  shall  be  so  introduced  into  the  said 
partnership,  to  introduce  in  like  manner  any  other  son 
or  sons,  brother  or  brothers,  nephew  or  nephews,  in  lus 
or  their  place  or  stead.  20.  That,  in  case  of  the  death 
of  either  or  both  of  the  said  partners  before  the  expira- 
tion of  the  said  term  of  twenty-one  years,  and  after  hav- 
ing introduced  any  son  or  sons,  brother  or  brothen^ 
nephew  or  nephews,  into  the  said  partnership,  under  the 
provisions  lastly  hereinbefore  contained,  who  shall  at 
the  death  of  such  partner  be  in  the  same  partnership^ 
such  son  or  sons,  brother  or  brothers,  nephew  or  ne- 
phews, shall,  from  the  death  of  such  partner,  (being  his  or 
their  said  father,  brother,  or  uncle),  be  and  be  considered 
as  the  original  partner  or  partners,  under  these  presenta^ 
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in  lieu  of  such  deceased  partner,  and  shall,  as  between 
the  said  parties  thereto,  become  entitled  to  the  whole  of 
such  deceased  partner's  share  in  the  profits  of  the  said 
partnership  trades  and  businesses,  and  shall  be  bound 
by  all  the  covenants,  clauses,  provisions,  and  agreements 
contained  in  these  presents,  on  the  part  of  such  deceased 
partner,  for  the  then  residue  of  the  said  term  of  twenty- 
one  years  therein,  if  such  son,  or  brother,  or  nephew 
shall  so  long  live,  (except  the  s^d  19th  clause  herein- 
before contained) :  but  nothing  herein  contidned  shall 
prevent  either  of  the  said  partners  from  disposing  of  his 
or  their  beneficial  interest  in  the  said  copartnership 
business  and  estates,  by  his  or  their  respective  last  will 
and  testament,  in  such  way  and  manner,  and  to  such 
person  or  persons,  as  he  or  they  respectively  may  think 
proper ;  the  power  of  sole  control  and  management  re- 
served to  John  Downs  during  his  life  not  to  extend  to 
any  person  or  persons  to  whom  he  may  seU,  give,  devise, 
or  bequeath  his  share,  or  any  part  thereof.  21.  That, 
in  case  of  the  death  of  either  of  the  said  parties  to  these 
presents  during  the  continuance  of  the  said  term  of 
twenty-one  years,  leaving  a  son  or  sons,  brother  or  bro- 
thers, nephew  or  nephews,  him  surviving,  and  without 
having  introduced  into  the  said  partnership,  under  the 
provision  hereinbefore  contained,  a  son  or  sons,  brother 
or  brothers,  nephew  or  nephews,  who  shall  then  be  liv- 
ing and  in  the  sidd  partnership,  then  and  in  such  case 
the  said  trades  or  businesses  shall  be  carried  on  by  the 
survivor  of  such  partners,  and  by  the  executors  or  ad- 
ministrators, or  by  such  other  person  or  persons  as  shall 
be  appointed  by  the  deceased  partner  by  his  last  will  and 
testament  as  trustee  or  trustees  for  that  purposes,  until 
some  son  or  sons,  brother  or  brothers,  nephew  or  ne- 
phews, of  the  deceased  partner  shall  have  attained  his  or 
their  age  of  twenty-one  years,  or,  which  shall  first  hap- 
pen, imtil  the  expiration  of  the  said  term  of  twenty* 
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one  years ;  and  that  in  the  meantime,  and  until  sndi 
son  or  sons,  brother  or  brothers,  ne|diew  or  nephews^ 
shall  be  introduced  as  aforesaid,  the  conduct  and  mar 
nagement  of  the  trades  or  businesses  of  the  said  partner- 
ship shall  devolve  upon  the  surviving  partner  and  the 
siud  trustees,  executors,  or  administrators  of  the  deceased 
partner;  and  that  one  half  of  the  profits  of  the  said  part- 
nership trades  or  businesses  shall  belong  to  the  surviv- 
ing partner,  and  the  other  part  thereof  to  the  said  trus- 
tees, executors,  or  administrators,  to  be  by  them  af^died 
and  disposed  of  in  such  manner  as  the  deceased  partner 
shall,  by  his  last  will  and  testament  or  otherwise,  hare 
directed;  and,  in  default  thereof,  for  the  j<Mnt  and 
equal  benefit  of  the  widow  (if  any)  and  children  d 
such  deceased  partner;  or,  if  there  shall  be  no  widow  or 
child,  as  part  of  the  personal  estate  of  such  deceased 
partner:  and,  also,  that  the  son  or  sons,  brother  or  bla- 
thers, nephew  or  nephews,  to  be  appointed  by  the  willed 
his  or  their  deceased  father,  &c.,  shall  be  admitted  into  the 
said  partnership  for  the  residue  of  the  term  of  twenty- 
one  years,  in  the  same  manner  in  all  respects  as  if  lus 
name  had  been  inserted  in  these  presents  instead  of  the 
name  of  his  father,  &c*,  who  is  a  party  hereta  22.  That, 
in  case  of  the  death  of  either  or  both  of  the  said  part- 
ners, if  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  either  of  the  deceased  partners,  shall,  within 
twelve  calendar  months  from  the  day  of  the  decease  of 
either  of  such  partners,  give  unto  the  surviving  partner, 
or  to  the  trustees,  executors,  or  administrators  of  sooh 
deceased  partner,  the  particulars  or  terms,  in  vmting,  on 
which  he,  (the  surviving  partner),  or  the  trustees,  execo- 
tors^  or  administrators  of  either  of  the  deceased  partneri^ 
will  withdraw  from  the  said  partnership  trades  or  busi- 
nesses, and  if  the  said  surviving  partner,  or  the  trustees, 
or  executors,  or  administrators  of  either  of  the  deceased 
partners,  shall  think  fit  to  accept  such  terms,  he  sod 
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they  shall  have  fhll  power  and  authority  bo  to  do^  and 
the  snrviTing  partner,  or  the  tnistees,  executors,  or  ad- 
ministrators of  the  deceased  partners  respectively,  as  the 
case  may  be,  shall  thenceforth  cease  to  be  a  partner  or 
partners  or  have  any  further  share  or  interest  in  the  said 
partnership  trades  or  busmesses,  and  the  same  shall 
thenceforth  wholly  belong  to  the  said  surviving  partner, 
or  to  the  trustees,  executors,  or  administrators,  as  the 
case  may  be ;  and,  in  the  latter  case,  the  same  shall  be 
in  trust  for  such  person  or  persons,  and  in  such  manner, 
and  on  such  terms  as  the  sidd  deceased  partner  or  part* 
ners  respectively  shall,  by  his  respective  last  will  and 
testament  or  otherwise,  direct ;  and  for  want  thereof,  in 
trust  to  be  applied  as  part  of  the  residue  of  the  estate 
and  effects  of  the  deceased  partner  or  respective  deceased 
partners.  23.  That  nothing  in  these  presents  contidned 
shall  prevent,  or  in  any  manner  be  construed  to  deprive 
or  prevent,  the  sidd  Edward  Collins  and  John  Doums 
mutually,  or  the  survivor  of  them,  and  the  executors  or 
administrators  of  the  deceased  partner,  or  the  executors 
or  administrators  of  each  of  the  deceased  partners,  and 
with  their  joint  approbation,  before  any  son  or  sons, 
brother  or  brothers,  nephew  or  nephews,  shall  be  intro- 
duced into  the  said  partnership  under  the  provisions 
hereinbefore  contained,  and  after  such  son  or  sons,  bro- 
ther or  brothers,  nephew  or  nephews,  shall  have  been  so 
introduced,  then  also  with  the  joint  consent  of  such  son 
or  sons,  brother  or  brothers,  nephew  or  nephews,  to  al- 
ter, vary,  or  determine  all  or  any  of  the  provisions  here- 
inbefore contained,  or  to  expunge  any  part  of  the  same, 
or  to  alter  the  time  for  the  continuance  of  the  said  part- 
nership or  the  manner  in  which  the  same  shall  be  carried 
on,  or  to  determine  and  put  an  end  to  the  said  partner- 
ship, when  and  in  such  manner  as  they  shall  think  pro- 
per, so  as  the  same  shall  be  done  by  some  deed  or 
writing  to  be  duly  signed  and  scaled  by  them  respec- 
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tiTclr.  24.  That  if,  mt  any  time  after  die  deoeMC  of 
ritbcr  or  bothof  tlie  aaid  partnerB,  tlie  smririiig  partner, 
and  the  trustees,  executors,  or  adminirtratflarB  of  the  de- 
ceased partner  or  partners,  or  the  trustees,  execotora»  or 
administiators  of  both  of  the  deceased  partnen^  duH 
mutually  be  dcarous  of  determining  the  said  partner 
ship  before  the  expiration  of  the  said  term  of  twentj- 
one  years,  the  said  trustees,  executors,  or  administiaton 
of  such  deceased  partners  respectiTely,  shaU  have  M 
power  and  authority  so  to  do,  and  fix>m  the  time  that 
shall  be  then  agreed  upon,  the  said  partnership  dsD 
cease,  determine,  and  be  absolutely  void  to  all  intenti 
and  purposes  whatsocTcr,  anything  hereinbefore  coo- 
tained  to  the  contrary  in  anywise  notwithstanding^ 
25.  Upon  the  expiration  or  final  determination  of  the 
partnership  by  effluxion  of  time  or  otherwise,  the  debts 
of  the  partnership  to  be  paid  out  of  its  cfiects,  or  a  fimd 
set  apart  to  answer  the  same;  the  effects,  &c.  to  be  sold, 
with  liberty  to  either  of  the  partners,  his  executors  or 
administrators,  to  be  the  purchaser ;  the  debts  due  to  be 
collected  by  the  partners  or  the  survivor ;  and  the  sur- 
plus to  be  divided  according  to  the  respective  rights  of 
the  parties ;  and,  thereupon,  mutual  releases  to  be  exe- 
cuted by  the  partners,  the  survivor,  and  their  executon 
and  administrators,  as  the  circumstances  of  the  case 
might  be ;  and  the  custody  of  the  books,  vouchers,  &c 
to  be  with  the  surviving  partner,  or,  if  both  should  be 
dead,  then  as  their  respective  representatives  m^ht 
agree. 


The  businesses  were  carried  on  by  the  partners  until 
the  death  of  John  Dotmis,  in  July,  1 843.  John  Doums^ 
by  his  will  made  in  April  preceding  his  death,  be- 
queathed certain  pecuniary  legacies  to  his  daughters, 
and  gave,  devised,  and  bequeathed  his  said  moiety  in 
the  brewery,  stock,  plant,  and  utensils,  and  of  and  in  aD 
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the  freehold,  copyhold,  and  leasehold  inns,  public  and 
victualling  houses,  and  beer-houses,  buildings,  heredita- 
ments, and  premises  which  he  ^^  purchased  of  Mr.  Edward 
Collins^  and  of  and  in  all  other  houses,  buildings,  and 
premises  which  he  had  purchased  or  taken,  or  should 
purchase,  or  rent,  or  take  jointly  with  him,  and  of  and 
in  the  several  houses  lately  built  by  them,  (the  testator 
and  Edtoard  Collins)  unto  his  two  sons  Henry  and  Ed- 
muy  as  tenants  in  common,  and  to  their  several  and 
respective  heirs  and  assigns  for  ever ;  and  the  testator, 
afler  disposing  of  his  other  real  and  personal  property 
for  the  benefit  of  his  widow  and  family,  appointed  his 
sons,  John  Henn/^  Henry y  and  Edwin,  his  executors.  The 
will  was  proved  by  Henry  and  Edwin^  the  two  sons  to 
whom  the  partnership  property  was  given  beneficially. 
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Tlie  bill,  which  was  filed  by  Henry  Downs  and  Edwin 
Downs,  as  executors  of  John  Doioiis,  in  January,  1845, 
stated,  that  Collins  and  Downs  had  during  the  partnership 
borrowed  a  large  sum  of  money  from  the  Union  Life 
Insurance  Company,  which  was  charged,  by  way  of 
mortgage,  upon  part  of  the  partnership  estate,  and  also 
upon  parts  of  the  separate  estate  of  the  testator,  John 
Dawns,  and  of  the  sei)arate  estate  of  the  Defendant 
Edward  Collins :  that  Collins  alleged  that  33,825/.  was 
due  by  the  partnership  to  the  said  Union  Company,  and 
22,848/.  to  other  persons ;  that  debts,  chiefly  unsecured, 
amounting  to  20,430/.,  were  due  to  the  partnership; 
that,  upon  an  estimate  of  the  value  of  the  property  of 
the  partnership,  and  of  its  liabilities,  it  appeared  that 
the  former  exceeded  the  latter  only  by  about  4900/. ; 
and  that  the  Defendant  Edward  Collins  alleged  he  had 
in  his  hands  only  221/.  in  ready  money,  for  paying 
debts  and  carrying  on  the  business.  The  bill  alleged, 
that  the  separate  estate  of  the  testator,  John  Downs,  was 
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tMSi.  nirftrt  iwt  oii]t  to  a  Cro^ra  debt  ts^mrred  in.  the  xA 
biHiiiesf.  bat  was  also  «abj«ct  to  «eT«nte  •!•?:::«  and  Ea- 
bOiticA  to  a  larje  amoont,  which  the  executors  were  un- 
able to  sati«fj  antll  the  partnership  airairs  ^erc  w*mzim] 
op  and  the  partnership  debts  paid,  so  that  the  separate 
estates  in  mortgage  for  the  partnership  debt  might  be 
exonerated ;  and  that  the  DefewJant  Edxard  CoOhu  was 
anaUe  to  pay  the  partnership  debts  without  the  aid  of 
the  testators  estate.  The  bill  also  allet^ed.  that  the 
business  had  been  inqiroperiv  and  improvidentljr  con- 
ducted bj  the  Defendant  Ed^crd  Collins  since  the  death 
of  the  testator,  Jokn  Downs. 

The  bm  prayed,  that  the  partnership  might  be  de- 
clared to  hare  been  dissolved  by  the  death  of  the  testa- 
tor, John  DownSf  or,  if  not,  that  it  might  now  be  dis- 
sc^Ted,  and  an  account  of  the  partnership  dealings  and 
of  the  partnership  estates  and  property  taken ;  that  such 
estates,  and  property,  and  the  goodwill  might  be  sold, 
and  the  partnership  debts  paid :  but  if  the  Court  should 
be  of  opinion  that  the  Defendant  Edward  Collins  was 
entitled  to  carry  on  the  business,  then  that  he  might  be 
restrained  firom  carrying  it  on  in  an  irregular  or  impro- 
per manner;  that  an  account  might  be  taken  of  the 
profits  due  to  the  testator,  Jokn  Dotcnsy  at  his  death, 
and  of  the  profits  made  by  the  Defendant  Edward  CoU 
Hns  since  that  time ;  that  the  separate  and  private  estate 
of  the  testator,  John  Doums^  might  be  exonerated  by 
the  partnership  assets  from  all  mortgages  executed  by 
the  testator  for  the  benefit  of  the  partnership ;  and  that 
what  should  be  found  to  be  due  to  the  estate  of  John 
Downs  might  be  pdd  to  the  Plaintiffs. 

The  widow  of  the  testator  and  his  son  John  Henry 
Downs  were  made  Defendants  to  the  bill,  in  respect  of 
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their  interest  under  the  will  in  the  separate  property  of 
the  testator,  subject  to  the  mortgage  for  the  partnership 
debt. 

The  Defendant  Collins,  by  his  answer,  insisted  upon 
his  right  under  the  articles  to  carry  on  the  business,  as 
surviving  partner,  until  the  expiration  of  the  term  of 
twenty-one  years,  offering  to  perform  the  covenants 
contained  in  the  articles  on  his  own  part.  He  denied 
that  the  partnership  had  become  dissolved  by  the  death 
of  Downsy  or  that  it  ought  now  to  be  dissolved,  or  the 
business  wound  up,  or  the  property  sold:  he  denied 
that  there  was  anything  in  the  state  of  the  assets  of  the. 
concern  to  prevent  the  business  from  being  carried  on  in 
a  proper  manner;  and  alleged,  that  since  the  death  of 
Downs  he  had  reduced  the  debts  owing  by  the  concern 
(other  than  the  mortgage  debt)  from  23,600/.  to  16,400i 
The  Defendant  also  alleged,  that  he  should  be  able  to 
satisfy  the  partnership  debts  out  of  the  property  of  the 
concern,  without  resorting  to  the  separate  estate  of 
Downs;  but  he  insisted  that  the  separate  estate  of  Downs, 
which  was  subject  to  the  mortgage,  was  not,  imder  the 
partnership  contract,  entitled  to  be  exonerated  by  a  sale 
of  the  partnership  property,  before  the  expiration  of  the 
term.  The  allegations  of  improper  management  of  the 
business  were  denied. 
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Mr.  RomiUy  and  Mr.  Priory  for  the  Plaintiffs. 

The  parties  to  the  partnership  contract  evidently  in- 
tended, in  case  they  should  both  live  until  the  end  of  the 
term,  or  their  executors  or  administrators  shoidd  agree 
to  continue  the  business,  or  if  sons,  brothers,  or  nephews 
should  be  substituted,  that  the  partnership  should  sub- 
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I8ia.  Eobjecl  not  onlr  to  a  Crovn  debt  iucuiieJ  m  Ae  aid 
hasnem,  bot  was  also  rabiect  to  sepante  debts  and  Et- 
bilities  to  a  large  aoKKnit,  whkb  the  cxeenton  wot  m- 
abie  to  sati«^  until  the  paztneidiip  afiuR  vcre  womi 
up  and  the  partnenhip  debts  paid,  so  that  die  aepBite 
estates  in  mortgage  for  the  partDerdiq»  debc  aii^bt  be 
ezooerated;  and  that  the  Defendant  jEAeot^  CUfivnv 
unable  to  pa  j  the  partnenlnp  debts  wiihmit  the  aid  cf 
the  testator's  estate.  The  bill  ako  alleged,  thit  tk 
bosineas  hnd  been  inq)r(«periT  and  imprcnridentlT  eoa- 
doeced  hv  the  Defendint  Edward  Cottau  abioe  thedatfk 
of  the  testator,  Jmkm  Domms. 

The  bin  pnred,  thai  the  partaenlnp  m^ht  be  de- 
dared  to  have  been  dlssohed  br  the  death  of  the  tnla- 
tor,  Jckm  DmcMSj  or,  if  wXy  thai  it  m^ht  nov  be  dii- 
9c jrei,  and  an  accoict  of  the  partsefdiip  deafingi  aad 
of  ihe  paraiership  esiaxes  and  piopatj  taken;  thatwdb 
estues,  and  property,  asd  the  goodviD  mi^it  be  soU^ 
and  ihe  partnership  debs?  paid :  bot  if  theComt  Aodd 
be  cf  cfxiu:<i  that  the  Ddeadint  Edmrnrd  CqKmm  wai 
entitled  to  carry  oq  the  bosneas,  d»en  that  he  m^lit  be 
mtzained  £mn  carryii^  it  on  in  an  uicgular  or  niipR>* 
pn-  masaer:  lia:  an  acomut  miglit  be  taken  of  the 
prcfit?  doe  v>  ihe  tessucc,  ./Wbi  Dmrms,  at  ins  deiA» 
and  of  the  rr:£is  nwie  l-^  the  Defendant  Edward  Cdf 
£aftf  fBDoe  tlst:  ^isk:  thst  the  separate  and  prirate  esUte 
of  the  tiBSa:<cr,  JnAa  ZIj^bj,  mi^fat  be  exonented  bf 
the  panaer^p  «seis  &ocb  all  mortgages  executed  bj 
the  tss^tanv  fcr  the  benefit  of  the  partnenhip ;  and  that 
wbtt  <bi?QVi  be  fosai  to  l«e  doe  to  the  estate  of  JUa 
Dewpv  ra^ht  be  pnd  to  the  Riintiflk. 

Tl»f  wid^w  of  the  tessator  a=>ii  his  son  Johm  Eoffj 
Ihvmt  v>cre  saaie  XXe^Baiasss  to  the  bill,  in  leepect  (/ 
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their  interest  under  the  will  in  the  separate  property  of 
the  testator,  subject  to  tlie  mortgage  for  the  partnership 
debt. 

The  Defendant  Collins,  by  his  answer,  insisted  upon 
his  right  under  the  articles  to  carry  on  the  business,  as 
surviving  partner,  until  the  expiration  of  the  term  of 
twenty-one  years,  offering  to  perform  the  covenants 
contained  in  the  articles  on  his  own  part.  He  denied 
that  the  partnership  had  become  dissolved  by  the  death 
of  Downsy  or  that  it  ought  now  to  be  dissolved,  or  the 
business  wound  up,  or  the  property  sold:  he  denied 
that  there  was  anything  in  the  state  of  the  assets  of  the 
concern  to  prevent  the  business  from  being  carried  on  in 
a  proper  manner;  and  alleged,  that  since  the  death  of 
Dawns  he  had  reduced  the  debts  owing  by  the  concern 
(other  than  the  mortgage  debt)  from  23,6007.  to  16,400i 
The  Defendant  also  alleged,  that  he  should  be  able  to 
satisfy  the  partnership  debts  out  of  the  property  of  the 
concern,  without  resorting  to  the  separate  estate  of 
Daums;  but  he  insisted  that  the  separate  estate  of  Downs, 
which  was  subject  to  the  mortgage,  was  not,  imder  the 
partnership  contract,  entitled  to  be  exonerated  by  a  sale 
of  the  partnership  property,  before  the  expiration  of  the 
term.  The  allegations  of  improper  management  of  the 
business  were  denied. 


1848. 


Staiement* 


Mr.  RomiUy  and  Mr.  Prior,  for  the  Plaintifis. 

The  parties  to  the  partnership  contract  evidently  in- 
tended, in  case  they  should  both  live  until  the  end  of  the 
term,  or  their  executors  or  administrators  shoidd  agree 
to  continue  the  business,  or  if  sons,  brothers,  or  nephews 
should  be  substituted,  that  the  partnership  should  sub- 
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sist  for  the  twenty-one  Tesrs;  bot  thoe  is  no  proriaoa 
in  the  articles  that  the  bnaneas  shall  be  con  tinned  widi 
the  a&sets  of  one  erf*  the  partneis  after  Us  death,  nnloi 
his  representatiTes  or  appointees  take  his  place  as  put- 
nera  in  the  firm.  If  no  representative  of  a  decessed 
partner  were  willing  to  take  his  place,  and  no  persoo 
were  appointed  under  the  power  ccMitained  in  the  ar- 
ticles, the  case  was  left  to  the  operati<m  of  the  or- 
dinary rule  of  law,  bj  which  the  partnership  become 
diaaolved:  Kershaw  t.  Matthews  {ay  The  question  then 
would  be,  whether  the  representatiTes  of  the  deoeued 
partner  were  bound  to  become  partners,  and  therdyf 
render  themselves  liable,  as  to  the  rest  of  the  world,  to 
the  bankrupt  laws  and  the  other  consequences  of  bein(; 
members  of  a  trading  concern:  Waugh  v.  Cawverifiy 
There  was  nothing  in  the  articles  which  obliged  the 
executors  to  take  upon  themselves  these  personal  liabili- 
ties. The  articles  gave  them  the  option  of  doing  so,  but 
nothing  more ;  and  that  option  they  were  at  liberty  to 
decline,  as  they  had  declined:  Madgwkk  v.  WhMtif), 


Mr.  Stetrty  for  the  Defendants  the  widow  and  son  of 
Downs. 

Mr.  RoU  and  ^Ir.  Sehcyn^  for  the  Defendant  CoUaa. 

The  question  in  this  cause,  which  was  a  matter  of 
mere  convenience  to  the  Plaintiffi,  with  reference  to 
the  administration  of  the  estate  of  which  they  were 
executors  and  trustees,  was  a  matter  of  vital  import- 
ance to  the  Defendant  CoUins.  The  Defendant  had 
invested  his  property  in  this  partnership*  which  it  was 
intended  should  continue  for  twenty-one  years ;  he  had 
agreed  to  give  the  entire  management  and  control  of  the 

(a)  2  Russ.  C2.  {h)  1  Smith's  Leading  Cases,  491. 

(c)  G  Bea.  495. 
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burineas  to  the  deceased  partner,  who  had  also  brought  a 
lai^ge  sum  of  money  into  the  concern :  the  deceased  part* 
ner  had  the  benefit  of  that  agreement,  so  long  as  he  lived. 
The  provision  was,  that,  upon  his  death,  the  manage- 
ment diould  devolve  jointly  upon  the  surviving  partner 
and  the  representatives  or  appointees  of  the  deceased 
partner:  the  representatives  of  the  deceased  partner  in- 
dated  that  they  were  then  entitled  to  break  up  and  dis- 
solve the  concern.  If  this  were  the  contract  between 
the  parties,  the  Defendant  must  submit  to  it,  but  it  was 
jdaiidy  not  the  contract.  The  entire  frame  of  the  arti- 
des  and  the  dealings  of  the  parties  shewed  that  they  had 
contemplated  and  bargained  for  an  absolute  term  of 
twenty-one  years :  the  power  to  substitute  relations,  to 
aeU  liieir  shares,  and  to  preserve  the  interest  in  the 
trade  to  the  representatives  of  a  deceased  partner,  all 
manifested  that  the  death  of  either  partner  was  not  to 
dissolve  the  partnership.  The  borrowing  money  for 
seven  years  absolutely,  and  other  acts  of  the  partners, 
were  evidence  of  their  own  construction  of  the  agree- 
ment. It  was  not  denied  that  this  might  be  so,  if  the 
parties  had  lived;  but  it  was  said  that  the  case  was  dif- 
ferent where  one  of  the  partners  had  died,  and  the  right 
to  dissolve  was  insisted  upon  by  his  executors  against  the 
surviving  partner.  But  the  executors  could  not  be  in 
a  better  situation  than  the  partner  himself;  if  he  had 
no  such  right,  how  could  his  executors  acquire  it?  They 
must  be  bound  by  the  contract  of  their  testator.  It 
was  allied,  that,  having  entered  into  no  personal  cove- 
nants, as  the  testator  had,  the  executors  were  not  bound 
to  incur  the  personal  liability  which  would  arise  from 
becoming  partners  in  the  business.  There  was  no  ne- 
cessity for  their  incurring  any  such  personal  liability. 
The  executors  might,  in  their  representative  character, 
confer  with  the  surviving  partner  on  the  subject  of  the 
trade,  contribute  out  of  the  estate  so  much  as  the  testa- 
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tor  would  have  been  bound  to  contribute,  and  leodve  on 
behalf  of  the  estate  the  proportion  of  the  profits  conuDg 
to  it,  without  being  personally  partners.  Even  if  the 
executors  were  bound  by  the  contract  to  become  part- 
ners personally,  there  would  be  no  hardship,  for  they 
were  under  no  obligation  to  take  upon  themselves  the 
character  of  executors;  they  might  have  renounced. 
The  office  was  voluntarily  assumed,  and  the  l^al  lia- 
bility must  follow.  It  was  common  for  executors  in 
that  character  to  become  liable  to  the  covenants  of 
leases  and  other  obligations,  which  they  could  only  es- 
cape by  renouncing  the  office.  It  was  not  said,  how- 
ever, that  it  was  wholly  for  the  relief  of  the  executors 
personally,  that  the  suit  was  instituted ;  it  was  said  to 
be  mainly  for  the  benefit  of  the  parties  interested  in  the 
testator's  estate;  but  who  were  these  parties?  They 
were  creditors  or  volunteers.  If  the  latter,  they  had  no 
claim  imtil  every  debt  and  duty  of  the  testator  was  dis- 
charged. If  creditors,  they  were  entitled  to  be  psid 
subject  to  the  other  obligations  which  the  testator  had 
contracted  in  his  lifetime,  and  had  no  title  paramount 
to  those  obligations.  The  18th  clause  of  the  articles 
provided  for  the  sale  of  the  interest  of  a  partner  m 
the  concern,  and  there  was  nothing  to  prevent  the  execu- 
tors from  acting  under  that  clause,  and  selling  the  inter- 
est of  their  testator.  If,  however,  there  were  a  difficulty 
in  compelling  the  executors  of  a  deceased  partner  to 
take  an  active  part,  either  personally  or  by  means  of 
the  testator's  estate  in  their  hands,  in  the  prosecution 
of  a  trade,  still  there  was  no  reason  why  the  partner- 
ship property  belonging  to  the  estate  of  the  deceased 
and  the  surviving  partner,  and  already  specifically  em- 
barked in  the  concern,  should  not  contini:^  to  be  so 
employed  until  the  end  of  the  term.  The  Defendant 
had  purchased  the  right  to  have  the  use  of  the  assets  of 
the  partnerdiip  in  canying  on  the  trade  for  the  term  of 
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twenty-one  years,  and  there  was  no  difficulty  in  ascer- 
tidning  and  applying  that  particular  property,  at  least, 
to  the  purposes  for  which  it  had  been  dedicated  by  the 
partnership  contract  The  Plaintiffs  had  endeavoured 
to  shew  that  the  state  of  the  concern  in  point  of  funds 
was  such  that  it  could  not  be  profitably  carried  on.  It 
might  be  admitted,  that  the  la^  year  or  two  had  been 
less  &vourable  than  former  years;  but  the  occurrence 
of  one  or  two  unproductive  years  afforded  no  reason 
for  breaking  up  the  concern  in  violation  of  the  ori^nal 
contract  between  the  parties.  The  Phdntiffs,  who  had 
given  no  aid  to  the  surviving  partner,  were  certainly  not 
entitled  to  use  the  difficulty  which  that  withdrawal  had 
partly  occasioned,  as  a  ground  for  dissolution.  If  any 
doubt  were  entertained  as  to  the  sufficiency  or  necessity 
of  the  present  amoimt  of  partnership  property,  for  car- 
rying on  the  business,  that  question  might  be  made  the 
subject  of  inqmry.  They  cited  Piggott  v.  BagUy  (a), 
Morris  v.  Harrison  (ft),  and  Cfratoshay  v.  Maule  (c). 


1B48. 


Downs 

V. 

Collins. 


Argumtni, 


Vice-Chancellor  : — 

The  first  question  is,  what  is  the  contract  between 
the  parties  contained  in  the  articles  ?  and  the  second  is, 
(the  first  being  answered),  what  decree  the  Court  should 
make  under  the  circumstances  of  this  case  ? 


Judgment, 


After  reading  the  articles  through  repeatedly,  I  cer- 
tainly have  no  doubt  upon  the  first  question,  that  the 
parties^  when  tiiey  signed  those  articles,  intended  to 
bind5  and  conceived  that  they  had  bound,  themselves 
to  carry  on  the  partnership  for  the  term  of  twenty- 


(a)  M'Clel.  &  Y.  669. 
(6)  Col.    P.  C.   167,    cited 
CoUyer  on  Partnership,  161, 


2nd  ed. 

(c)  1  Swanst.  496,  621. 


VOL  VI. 
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one  years  absolutely.  If  they  had  intended  nothmg 
more  than  to  constitute  a  partnership  for  that  time, 
they  probably  would  have  gone  no  farther  than  is  usual 
in  such  cases, — ^to  agree  for  themselves,  their  executors, 
administrators,  and  assigns,  that  they  should  be  part- 
ners for  the  term  of  twenty-one  years ;  and  in  that 
case  no  difficulty  would  have  arisen  here.  It  appears, 
however,  that  the  parties  beyond  this  had  another  ob- 
ject in  view,  for  each  desired  to  have  the  powor 
of  providing  for  a  son  or  sons,  brother  or  brothers,  ne- 
phew or  nephews,  and,  therefore,  each  stipulated  for  tbe 
power  of  transferring  the  whole  or  any  part  of  his  ahwe 
to  any  of  such  relations.  One  article  provides,  that, 
even  after  the  appointment  of  any  one  of  these  persoDfl^ 
if  the  persons  so  appointed  should  ^e,  the  original  part- 
ner should  have  a  power  of  appointing  another  perscn, 
&lling  within  the  degree  of  relationship  mentioned,  to 
succeed  him.  I  have  no  doubt  that  the  intention  of 
the  parties  was  to  preserve  to  each  of  them  this  power 
of  substitution. 


Now,  if  the  partnership  had  been  simply  a  partner- 
ship for  twenty-one  years  without  any  further  provi- 
sion, it  is  clear  the  death  of  either  partner  would  have 
determined  the  partnership,  and  it  was  necessary,  there- 
fore, that  some  special  provisions  should  be  introduced,  is 
order  that  any  sons,  brothers,  or  nephews,  who  might 
be  brought  into  the  concern,  should  have  the  benefit 
of  the  partnership  so  long  as  it  should  continue.  In 
framing  those  provisions  it  appears  to  me,  that  the  pa^ 
ties  have  assumed  throughout  that  the  purposes  they 
had  in  view  would  require  the  partnership  to  continiie 
for  an  absolute  term,  and  that  by  some  means  or  other 
it  would  so  continue ;  and  that  they  did  not  consider 
what  the  circumstances  of  the  case  would  be  in  the 
event  of  any  of  the  appointees  declining  to  beccHue 
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fiartners,  or  in  the  event  of  no  appointment  having  been 
made. 

The  first  article  fixes  the  term  of  twenty-one  years, 
subject,  nevertheless,  to  be  sooner  determined  pursuant 
to  the  provisions  in  that  behalf  thereinafter  contained. 
With  respect  to  those  words,  I  do  not  find  any  provi- 
moxkB  that  import  that  the  partnership  is  to  be  deter- 
mined upon  the  death  of  either  partner.  Then  follows 
a  clause  to  this  effect: — although  they  have  agreed  that 
the  partnership  shall  be  carried  on  for  the  whole  term  of 
twenty-one  years  by  them,  or  by  their  respective  exe- 
cutors and  administrators,  that,  upon  the  death  of  both 
partners,  the  partnership  shall  be  dissolved,  unless  the 
representatives  of  both  shall  agree  to  carry  it  on, — a 
clause  which,  coupled  with  what  afterwards  follows, 
manifestly  points  to  the  case  of  both  having  died  with- 
out appointing  any  son  or  sons,  brother  or  brothers, 
nephew  or  nephews,  to  succeed.  The  effect  of  the  pro- 
vision in  case  of  the  death  of  both  partners  is  material, 
as  it  gives  the  executors  of  the  parties,  filling  a  fiduciary 
character,  power,  if  they  think  fit,  to  carry  on  the  busi- 
ness, which  of  course  would  be  an  indemnity  to  them 
for  their  so  doing.  Stopping  therefore  at  that  point,  not- 
withstanding anything  that  comes  aftier  the  first  clause, 
I  think  that  clause  must  be  construed  as  an  agreement 
between  the  two,  for  the  purposes  of  the  articles,  that 
the  trade  shall  be  carried  on ;  and  there  is  nothing  in 
the  subsequent  stipulations  which  (except  by  opera- 
tion of  law)  would  have  the  effect  of  dissolving  the 
partnership. 

Now  the  events  were  these : — At  the  time  of  the  tes- 
tator's death  his  sons  were  all  of  age,  and  the  sons  and 
executors  declined  to  have  anything  to  do  with  the 
partnership,  which,  they  say,  cannot  profitably  be  car- 
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The  option  re- 
terved  to  the 
executors  of 
the  deceased 
partner  to  enter 
into  the  part- 
nership with  a 
surviving  part- 
ner must  be 
accompanied 
bj  the  obliga- 
tion on  the  part 
of  the  sunriving 
partner  to  ad- 
mit them ;  and, 
unless  the  op- 
tion be  confined 
to  the  repre- 
sentatives of 
the  partner 
who  shall  die 
first,  the  sur- 
viving partner 
must  have  the 
option  of  en- 
tering into  the 
partnership 
with  the  repre- 
sentatives of 
the  deceased 
partner,  with 
the  same  ac- 
companying 
obligation  on 
their  part  to 
admit  him. 


ried  on.      In  what  position  then  does  that  place  the 
other  party  ? 

It  was  said,  that  the  power  to  appoint,  and  the  power 
for  the  executors  to  carry  on  the  conoem,  was  a  mere 
option  given  to  the  executors  of  a  deceased  partner.  I 
admit  that  these  provisions  may  have  nothing  more  than 
the  effect  of  giving  an  option,  and  that  the  party  to 
whom  the  option  is  given  is  not  compellable  to  ento: 
into  the  partnership ;  but  the  effect  of  exercifflng  that 
option  must  be,  that  the  other  party  is  compellable  to 
admit  him:  the  option  on  the  one  side  cannot  eziflt 
without  the  obligation  on  the  other.  The  option  in 
this  case  is  given  to  each  of  the  partners,  and,  therefore, 
the  representatives  of  Doums  have  an  opti(m  to  Gaiiet 
the  partnership,  and  ColHns  is  compellable  to  admit 
them.  As  to  Collins^  he  also  must  be  entitled,  as  againat 
those  who  represent  the  other  party,  to  compel  them  to 
admit  him.  Admitting,  therefore,  that  it  is  a  msn 
option  as  far  a?  relates  to  the  party  coming  into  the 
concern,  yet  the  other  party  in  either  case  must  he 
compellable  to  admit  the  coming-in  partner,  which  ii 
the  point  that  creates  the  difficulty  in  the  present  case. 
Mr.  Collins  insists  that  he  has  a  right  either  in  his  own 
person  to  carry  on  the  concern,  or  to  have  the  testator's 
executors  or  appointees  to  carry  it  on  with  him.  He 
exercises  that  option.  He  must,  in  fact,  have  a  right 
to  the  benefit  of  the  concern,  and  to  have  it  so  carried 
on.  If  that  be  not  the  construction  of  the  articles,  the 
imavoidable  consequence  is,  that  the  power  which  is  in 
terms  given  to  each  to  appoint  a  person  to  succeed 
him,  is  in  effect  only  a  power  given  to  the  partner  who 
should  first  die.  If  the  case  be,  that  the  executors  or 
family  of  Downs  refuse  to  have  anything  to  do  with 
the  concern,  and  if  the  executors  of  Dawns  should  sell 
all  his  leasehold  property  which  is  engaged  in  the  con* 
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oem,  and  refuse  to  contribute  capital  in  any  way  for 
carrying  it  on,  it  appears  to  rae  it  must  be  left  to  a 
Court  of  law  to  determine  whether  an  action  will  not 
lie  by  CoJUm  against  the  executors  of  Downs  to  recover 
damages  for  that  breach  of  covenant.  The  question  is, 
how  the  case  is  to  be  dealt  with  in  this  Court 


in48. 


Judgment. 


There  is  no  express  provision  for  the  event  which 
has  happened ;  at  the  same  time,  if  the  terms  of  the 
partnership  had  been  definite,  I  do  not  know  why  the 
Court  should  not  have  given  to  Collins  the  benefit  of 
that  for  which  the  articles  stipulated.  I  see  nothing  in 
these  provisions  which  a  court  of  justice  will  not  exe- 
cute if  it  can.  A  man  may  covenant,  for  example,  that 
his  son  after  his  death  shall  do  certain  acts,  or  that  his 
wife  shall  levy  a  fine,  or  otherwise  bind  himself  for  the 
acts  of  others ;  but  those  parties  cannot  afi;erwards  be 
compelled  to  do  the  act  contemplated,  and  the  covenan- 
tee looks  to  the  assets  of  the  covenantor,  if  the  person 
who  is  required  to  do  the  act  declines  to  do  it.  But  if 
no  provision  is  made  for  the  amount  of  capital  to  be  used 
in  this  partnership,  and  if  any  of  those  other  matters, 
which  are  not  provided  for,  be  mere  matters  of  dis- 
cretion and  agreement  between  the  parties,  it  appears  to 
me  to  offer  an  insuperable  difficulty  in  the  way  of  hold- 
ing that  the  estate  of  Downs  is  bound  to  continue  in 
the  partnership  with  Collins  or  his  appointees. 


One  argument  was  used  on  behalf  of  the  Defendant  Specific  pcrfor- 
CoIUnSy  which,  for  the  moment,  struck  me  as  possibly  partnenibip 
meeting  one  difficulty  in  the  case.     It  was  said,  sup-  ^^[J^  ^J^ 

of  yearSf  leav- 
ing undefined  the  amount  of  the  capital,  and  the  manner  in  which  it  it  to  be  provided, 
the  mode  of  carrying  on  the  basiness  being  discretionary, — cannot  be  enforced  in  a  Court  of 
eqpiity ;  and  the  Conrt,  being  unable  to  ^orce  the  entire  contract,  will  not  enforce  it  in 
part,  as  against  the  representatives  of  a  deceased  partner,  by  refusing  them  a  decree  for  the 
diHolution  of  the  partnership  and  the  sale  of  the  property,  which  had,  under  the  contract, 
been  specifically  devoted  to  the  partnership  busineu. 
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posing  it  to  be  a  caae  in  which  the  Court  was  a&d 
upon  to  decree  specific  performance  in  favoiir  of  CUEm, 
CoBna  might  say^  that  although  he  could  not  haie 
what  he  was  entitled  to  under  the  arttdes,  sdU  ke 
was  entitled  to  take  as  much  as  he  could  get:  that  ke 
was  entitled,  as  against  the  estate  of  Domnu^  to  ha^e 
capital  brought  into  the  concern  in  due  ]m>portion9  and 
to  have  the  concern  carried  on  in  partnership  down  to 
the  end  of  the  term ;  but  that,  if  he  could  not  get  the 
full  benefit  of  those  provisions,  or  have  the  asastaoce 
of  the  executors  of  Dawns  and  of  his  capital^  still  be 
might  have  the  use  of  the  leasehold  property  in  ques- 
tion ;  he  might  take  it  as  being  property  in  specie.  It 
appears  to  me,  that  there  is  consideraUe  difiiculty  in 
holding  that  that  is  the  correct  view  of  the  case ;  for^ 
unless  the  position  of  the  parties  can  be  defined  widi 
something  like  accuracy,  it  is  impossible  for  me  to  say, 
whether  I  am  not,  in  truth,  giving  the  Defendant  some- 
thing which  is  quite  inconsistent  with  that  which  it 
was  originally  intended  between  the  parties  he  should 
have ;  and  that  will  come  round  to  predsely  the  quee^ 
don  I  have  already  adverted  to,  namely,  whether  tbe 
contract  between  the  parties  is  sufficiently  defined  for 
the  Court  to  be  able  to  decree  its  specific  performance,— 
which  I  should  in  effect  be  deciding,  if  I  were  to  dii- 
miss  this  bilL 


There  is,  then,  the  other  question,  which,  if  I  should 
be  of  opinion  in  favour  of  the  Plaintiffs,  would  still  not 
be  wholly  free  from  difficulty.  Assuming  that  I  cannot 
compel  the  executors  (which,  of  course,  I  cannot)  to 
become  partners  personally, — if  I  cannot  give  Mr.  CW- 
lins  that  species  of  benefit  contemplated  by  the  contract 
entered  into  with  the  testator,  the  estate  of  the  testator 
may  be  liable  to  an  action ;  and  the  parties  now  suing 
in  this  Court  are  the  very  persons  who  would  be  liable 


^ 
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to  Mr.  CoUvu  in  that  action.  The  Courts  if  it  gave  the 
Plaintiflb  a  decree  for  dissolution,  and  an  account  of  the 
testator's  property  in  the  business,  must  have  regard 
to  the  fact,  that  the  parties  who  are  seeking  to  re- 
cover might  be  debtors  by  covenant  in  respect  of  this 
very  property  they  are  seeking  to  take  from  the  other 
partner. 
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Vice-chancellor  :  — 

I  stated  at  the  close  of  the  argument,  that  the  inten-  8«A  March, 
tion  of  the  parties  to  the  articles  of  the  29th  of  Decem- 
ber, 1840,  to  become  partners  for  an  absolute  term  of 
twenty-one  years,  if  they  or  their  appointees  should  so 
long  live,  appeared  to  me  to  be  clear.  Independentiy 
of  the  observations  I  then  made,  the  express  provision 
in  the  first  article,  that,  upon  the  death  of  both  partners 
(which  must  mean  their  death  without  having  appointed 
successors),  the  partnership  should  cease,  shews  that  the 
term,  according  to  the  articles,  has  not  ceased  on  the 
death  of  Doums  only ;  but  here  the  difficulty  begins. 
Admitting  that  the  articles  do  sufficientiy  express  that 
particular  intention,  (and  excluding  the  difficulty  arising 
from  the  refusal  of  the  executors  and  the  family  of 
Downs  to  have  anything  to  do  with  the  concern), — are 
the  articles  such  as  a  Court  of  equity  can  enforce,  or  is 
not  tiie  case  one  in  which  this  Court,  upon  its  ordinary 
principles,  must  leave  the  parties  to  their  legal  reme- 
dies ?  The  latter  is,  I  apprehend,  the  course  the  Court 
must  take. 

[His  Honor  stated  the  first  and  third  articles  (a)]. 

Now,  except  that  clause,  and  except  a  recital  that 
both  the  partners  had  advanced  some  sums  for  the  pur- 
poses of  the  partnership,  I  find  no  agreement  as  to  the 


(a)  Supra,  p.  410. 
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amount  of  the  capital  to  be  employed  in  the  concern^  or 
the  manner  of  providing  it  or  carrying  on  the  ooncem. 
The  pleadings  throw  no  light  upon  the  matter.  This 
led  me  to  inquire  during  the  argument  what  amonnt 
of  capital  was  actually  employed  in  the  concern,  and  bj 
whom,  or  in  what  manner,  it  was  provided;  for  the 
practice,  in  that  respect,  might  have  supplied  what  was 
wanting  in  the  written  articles.  The  statements,  which 
the  counsel  for  the  Defendant  were  instructed  to  make^ 
confirm,  as  those  statements  were  themselves  confirmed 
by  the  evidence  in  the  cause,  namely,  that  such  momed 
capital  as  was  from  time  to  time  employed  in  this  part- 
nership, in  brewing,  malting,  selling  ooal^  and  other 
matters  relating  thereto,  was  ndsed  by  means  of  bill 
transactions.  Whilst  Downs  was  living,  the  scale  oo 
which  the  concern  was  to  be  carried  on  might  be  deter- 
mined from  day  to  day,  with  the  consent  of  the  parties; 
but  it  is  not  suggested,  that  there  was  any  agreement 
binding  either  party,  or  any  rule  by  which  a  Court  of 
equity  can  be  guided  in  determining  the  question*  The 
third  article  might  be  to  some  extent  a  guide  for  the 
business  of  the  brewery,  but  not  for  the  trades  of  malt- 
ing, coal  dealing,  and  other  like  matters. 

I  am  satisfied  that  no  useful  result  could  possibly  be 
obtmned  by  inquiry  upon  this  subject ;  it  was  not  sug- 
gested by  the  Defendant's  counsel  that  any  such  result 
could  be  obtained.  I  see  no  alternative  between  the 
two  courses,  of  leaving  the  Defendant  to  his  action  upon 
the  articles,  or  of  protecting  him  from  the  breach  of  the 
articles  with  respect  to  the  provisions  contained  in  the 
third  article. 

I  am  satisfied  that  the  former  is  the  proper  course  to 
be  pursued.  Dovnis  was  not  more  in  fault  than  Collins, 
for  the  omission  of  more  definite  provisions  in  the  ar- 
ticles for  the  circumstances  which  have  happened.    It 


CASES  IN  CHANCERY.  441 

is  a  casus  omissus  in  the  articles,  which  appears  to  me         IMn. 
to  make  a  specific  performance  by  a  decree  of  this  Court       Downs 
impossible.     If  ColUns  had  been  Plaintiff,  I  must  have      coll'ins. 
refused  him  specific  performance;  and  I  cannot,  because 
he  is  Defendant,  refuse  to  protect  such  rights  as  the 
Plaintiffs  have  in  Doumi  estate. 


Judgment, 


The  decree,  which  I  shall  make,  is  a  decree  to  this  3fmWe. 
effect : — The  Plaintiffs  undertaking  to  pay  what,  if  any- 
thing, shall  appear  due  from  the  estate  otDoums  to  Col- 
Bns,  on  the  account  hereinailer  mentioned.  Declare,  that 
the  partnership  was  dissolved  at  the  death  of  Downs, 
Take  an  account  of  the  partnership's  dealings  and  trans- 
actions, and  the  partnership  property.  The  Defen- 
dant Collins  to  be  at  liberty  to  bring  such  action  as  he 
may  be  advised  for  the  breach  of  any  covenant  in  the 
articles  by  Downs  or  his  executors.  The  executors  to 
admit  their  refusal  to  become  partners,  and  also  the 
withdrawal  of  Downi  share  of  the  capital  in  the  con- 
cern, and  the  Defendant  Collins  to  be  allowed  to  set  off 
suoh  damages  (if  any)  as  he  may  recover  in  such  ac- 
tion, agidnst  the  amount  (if  any)  which  shall  be  found 
due  from  him  by  the  Master,  or  the  same  to  be  added 
to  anything  which  shall  be  found  coming  to  Collins  from 
the  estate  of  Downs. 
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nth  S^  25th 
Nov. 

Whereacauae 
is,  at  the  hear- 
ing, ordered  to 
stand  over,  with 
liberty  to  the 
Plaintiff  to 
amend  by  add- 
ing parties, 
and  no  farther 
proceedings  are 
taken,  the  pro- 
per course  for 
the  defendant 
ia  to  move, 
upon  notice, 
that  the  bill  be 
amended  within 
a  certain  time, 
or  that  it  be 
dismissed;  and 
not  to  move 
that  it  be  dis- 
missed simply. 

Nov.  nth. 
Argument, 


EMERSON  V.  EMERSON. 

A.T  the  hearing  of  this  cause  in  November,  1846,  an 
objection  for  want  of  parties  was  taken  and  allowed,  and 
the  cause  was  ordered  to  stand  over,  with  liberty  to  the 
Plaintiflf  to  amend  by  adding  parties.  The  order  was 
not  drawn  up ;  and  no  further  proceeding  having  been 
taken, 

Mr.  iJ,  fV.  Moore,  on  behalf  of  one  of  several  Defend- 
ants, moved  to  dismiss  for  want  of  prosecution,  menti(m-' 
ing  MUchel  v.  Lowndes  (a),  Dobede  v.  Edwards  (i),  I 
Dan.  Ch.  Pr.,  Headlam's  ed.,  771,  n* 

The  Vice-chancellor  said,  that,  pending  an  order 
giving  leave  to  amend,  an  order  simply  dismissing  the  bill 
would  be  irregular. 

The  some  Defendant  then  gave  the  Plaintiff  a  further 
notice  of  motion,  that,  unless  the  bill  should  be  amended 
within  one  week  afler  the  date  of  the  order  to  be  made 
thereupon,  the  same  might  be  dismissed  with  costs. 


Nov.  26th.         Mr.  R.  W.  Moore  moved  accordingly. 


Judgment,         The  VICE-CHANCELLOR  made  the  order  according  to 
the  notice  of  motion. 


(a)  2  Cox,  15. 


(b)  11  Sim.  454. 
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Jlth,  JQth^ 

MANSER  V.  BACK.  ^^  jal^^^^ 

nr\  ^  iUh  Feb. 

A  HE  vendors  were  owners  of  copyhold  premises  at  Premises  were 
Hoddesden,  bounded  on  the  west  by  the  road  from  Zon-  J^JJ^Jj^d^ing* 
^Um  to  Warcy  on  the  south  by  a  lane  called  Canduit-lane,  ^  certain 

•  11  n  «         Tk  /»  P"^^  parti- 

ind  on  the  north  by  premises  called  IVhitley  s.     Part  of  calara  and  con- 
these  premises  consisted  of  the  Fox  Inuy  which  adjoined  Before  the  nle 
the  London  and  Ware  road  and  Whitley* s  premises,  and  Jl^^J'It^*''^^!' 
formed  the  north-western  part  of  the  premises  belonging  ed  copiet  were 
to  the  vendor.     There  was  a  right  of  way  from  WhiU  Tender's  solicit 
Infs  premises,  along  the  back  of  the  Fox  Inuj  to  Cow-  ^'j^J  hi'writl 
imt-laney  passing  through  the  lot,  the  subject  of  this  >?K»  ^p^^^I 
suit.     The  vendors  gave  directions  for  the  sale  of  the  of  way  to  other 
above  premises,  with  the  exception  of  the  Fox  public-  longing  to  the 
house  and  a  small  house  adjoining  it,  and  particulars  J^^^^f ^^  fj^* 
were  prepared   by  the  auctioneer,  describing  the  lot  «<^  copie«  o'  the 

,  particulars  were 

[being  lot  11),  and  reserving  Whitley's  right  of  way.  laidontheuble 
At  the  auction,  on  the  30th  of  May,  1844,  the  Plaintiff,  '^J^^  ""^^^^^ 
and  one  Warner,  became  the  purchasers ;  and  on  the  ""fu*^™**^ j  *„ 
evening  of  the  same  day,  memoranda  of  this  purchase,  the  alteration, 
written  on  two  copies  of  the  pai*ticulars  of  sale,  were  copy  was  deli- 
signed,  one  by  the  Plaintiff,  for  himself  and  Warner,  an^fonee?  who 
and  the  other  by  the  auctioneer.     On  the  7th  of  June,  ^^^  ^^^  »<"« 

.  alond  before  the 

two  Other  memoranda  of  the  contract  were  signed,  on  biddings  com- 
similar  copies  of  the  particulars,  the  name  of  Warner  the  party  who 
being  omitted,  and  the  Plaintiff  becoming  the  sole  pur-  ^^"*  ^\'a 

not  hear  or  no- 
tice the  alteration.  The  contract  was  signed  by  the  auctioneer  (inadvertently),  and  by  the 
purchaser,  on  a  copy  of  the  particulars  of  sale  not  containing  the  reserration.  After  the  par- 
chase-money  was  paid  and  poBsesvion  given,  the  purchaser  filed  his  bill  for  a  specific  per- 
formance of  the  contract  by  a  conveyance  from  the  vendor,  without  a  reservation  of  the 
right  of  way ;  and  the  bill  was  dismissed  without  costs. 

An  authority  given  to  an  auctioneer  to  sell  may  be  revoked  by  the  vendor  at  any  time 
before  the  sale,  and  such  revocation  is  valid  against  ])artics  dealing  without  knowledge  of 
it ;  therefore,  in  a  suit  by  a  purchaser  to  enforce  ^pccifie  pert'ornianrc  of  a  contract  entered 
into  by  the  auctioneer  by  mistake  or  inadveitencc,  for  the  hale  of  property,  as  to  part  of 
which ~a  right  of  way  over  the  land  sold— bis  authority  had  been  revoked,  it  is  competent 
to  the  Defendant  to  insist  upon  such  revocation,  and  parol  evidence  is  udmissible  in  support 
of  that  defence. 


Statement, 


444  CASES  IN  CHANCERY. 

184n,  chaser.  The  title  was  afterwards  Investigated,  the  pur- 
Manser  chase-money  was  paid,  and  the  Phiintiff  was  let  into 
Back.  possession.  But  when  the  surrenders  were  prepared, 
the  vendors  insisted  on  the  right  of  reserving  a  right  of 
carriage-way  to  the  back  yard  of  the  Fox  Imu  Upon 
this  the  Plaintiff  filed  his  bill  to  enforce  a  surrender 
of  the  premises,  without  a  reservation  of  such  right  of 
carriage-way. 

It  appeared  from  the  evidence,  that,  after  the  original 
particulars  and  conditions  of  sale  had  been  prepared  and 
distributed,  it  was  discovered  that  the  reservation  of  a 
right  of  way  to  the  back  yard  of  the  Fox  Inn,  where 
there  were  stables  and  a  coach  or  cart-house,  had  not 
been  made,  and  that  there  was  no  other  access  for 
carriages  to  those  premises.  The  information  of  this 
fact  was  received  in  London,  by  the  vendors'  solidtor, 
on  the  evening  before  the  day  of  sale,  and  he  immedi- 
ately altered  a  copy  of  the  particulars  of  sale,  by  intro- 
ducing a  reservation  of  the  right  of  way  to  the  Fox 
Inn  after  the  reservation  of  the  right  of  way  to  IVM- 
ley's  premises.  Fourteen  or  fifteen  copies  of  the  ori- 
ginal particulars  were  altered  in  the  same  manner 
by  his  clerks.  These  copies  were  brought  to  the  auc- 
tion room;  some  were  distributed,  without  observa- 
tion, and  the  others  placed  together  on  the  table,  and, 
aft^er  the  sale,  the  greater  part  of  the  altered  particulars 
were  taken  away.  The  vendors'  solicitor  directed  the 
auctioneer  to  sell  according  to  the  altered  particulars. 
It  was  proved  by  the  evidence  of  the  vendors'  solicitor 
and  the  auctioneer,  that  the  auctioneer,  before  the  sale 
took  place,  read  aloud  the  altered  particulars ;  and,  on 
the  part  of  the  Plaintiff,  it  was  proved  that  several  per- 
sons in  the  room  did  not  hear  or  notice  the  reading  of 
the  alteration.  The  particulars  of  sale^  on  which  the 
memoranda  as  to  the  purchase  were  signed,  were  the 
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original  copies  of  the  particulars,  not  containing  the 
alteration.  The  auctioneer,  in  his  evidence,  stated  that 
he  had  signed  these  particulars  through  inadvertence. 


445, 
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Mr.  RusseU^  IVIr.  Romilly^  and  Mr.  Gifflard,  for  the      Arffumeni. 
Plaintiff. 

Mr.  Kenyan  Parker,  Mr.  Rolt,  and  Mr.  Piggotty  for 
the  Defendants. 

The  authorities  cited  are  mentioned  in  the  judgment, 
£rom  which  the  points  argued  will  sufEciently  appear. 


Vice-Chancbllor — (after    stating   the   facts  to  the 
foregoing  effect) : — 

At  the  conclusion  of  the  argument  I  stated  my  opin- 
ion, to  which  I  adhere,  that  the  original  insertion  of 
Warner's  name  did  not  affect  the  case,  and  that  the 
terms  on  which  the  contract  for  sale  was  made,  are  as- 
certained, subject  to  the  question  which  I  reserved. 

The  title  was  investigated,  but  some  points,  not  af- 
fecting this  case,  remained  to  be  completed  on  the  28  th 
of  September,  1844.  However,  on  that  day,  the  balance 
of  the  purchase-money  was  paid,  possession  was  given  to 
the  Plaintiff,  and  the  conveyances  alone  remained  to  be 
executed.  In  order  to  state,  in  the  clearest  way  I  can, 
the  question  I  have  now  to  decide,  I  will  suppose  the 
dispute  between  the  parties,  wliich  in  fact  arose  some 
time  afterwards  in  settling  the  conveyances,  to  have 
arisen  on  the  same  day  on  which  possession  was  given, 
and  the  bill  to  have  been  filed  immediately  afterwards. 


Fth.  Uth. 
Judgment, 
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Judgment. 


Whatever  the  effect  upon  the  case  may  be,  it  is  indis* 
putable,  that,  at  the  time  the  auctioneer  knocked  down 
Lot  11,  he  had  (as  between  himself  and  the  vendon) 
no  authority  to  sell  except  according  to  the  altered  pa^ 
ticulars,  provided  the  vendors'  solicitor  had  authority 
to  make  the  alteration. 


The  evidence  of  the  witnesses  as  to  what  was  said  in 
the  auction-room  is  of  little  value  when  given  a  long 
time  after  the  sale,  unless  something  very  material  oc^ 
curred  at  the  time  to  fix  their  attention*  Where  parties 
supposed  that  they  already  knew  what  was  in  the  par- 
ticulars, their  attention  was  not  likely  to  be  very  closely 
directed  to  what  the  auctioneer  read,  even  if  they  in- 
tended to  be  bidders.  If  these  observations  should  not 
be  deemed  satisfactory,  it  must  be  remembered  how 
much  greater  force  is  to  be  given  to  the  testimony  of 
two  credible  witnesses,  one  of  whom  says  he  did  read, 
and  the  other  says  he  heard  him  read  (both  swearing  to 
an  affirmative),  than  to  the  negative  evidence  of  those 
who  only  say  they  did  not  hear  him  read  a  particular 
passage  or  clause.  But  I  must  give  the  Plaintiff  the 
benefit  he  claims  of  not  having  heard  the  auctioneer 
read  the  reservation  of  the  right  of  the  way  to  the  Fox. 
Nothing  but  the  most  conclusive  evidence  could  induce 
me  to  fix  him  with  having  heard  it  read.  Not  meaning 
to  lay  down  any  general  rule,  I  say  that,  in  a  case  like 
this, — after  the  circulation  of  the  original  particulan^ 
and,  looking  at  the  manner  in  which  the  altered  copies 
were  dealt  with,  I  must  suppose  the  Plaintiff  came  into 
the  auction-room  believing  the  sale  was  to  take  place 
without  other  reservation  than  was  specified  in  the  origi- 
nal particulars.  No  care  was  taken  to  correct  that  befief. 
The  auctioneer  should  not  have  satisfied  himself  with 
merely  reading  the  altered  particulars ;  he  should  point- 
edly have  called  attention  to  the  fact  that  they  had  been 
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altored,  and  in  what  way.  The  onus  of  proving  this 
distinct  notice  is  wholly  upon  the  vendors,  and  they 
have  not  discharged  it.  I  shall  therefore  apply  myself 
to  the  further  consideration  of  this  case,  upon  the  hy- 
pothesis that  the  auctioneer  read,  but  that  the  Plaintiff 
did  not  hear  him  read,  the  new  reservation. 


1848. 


Judgment, 


Now  with  respect  to  the  law  wliich  is  to  govern  this 
case,  I  shall  follow  the  arguments  of  counsel.  Some  of 
the  points  are  dear.  If  the  vendors  had  been  Plaintiffs 
asking  a  decree  for  specific  perfonnance,  with  an  addi- 
tion to  the  paper  signed  by  Manser^  such  as  they  say 
ought  to  have  been  introduced,  it  is  clear  that  no  such 
decree  could  have  been  made.  The  evidence  to  prove 
the  additional  term  woidd  have  been  inadmissible.  I 
notice  this  in  passing,  for  the  purpose  of  saying  it  is  to 
a  case  of  this  description  that  the  case  ofJenkmsan  v. 
Pepys{a)  must  be  referred.  From  the  statement  of 
that  case  in  Higginson  v.  Clowes  (ft),  it  is  manifest  that 
Sir  L.  Pepys  was  the  Defendant,  and  that  the  evidence 
which  was  rejected  was  there  adduced  by  the  Plaintiffi ; 
and  it  is  distinctiy  shewn  that  such  was  the  fact,  by  the 
citation  of  that  case  by  tiie  distinguished  counsel  in  The 
Marquii  of  Townshend  v.  Stangroom  (c). 

It  is,  however,  a  well-established  principle  of  equity, 
that  the  Court  will  not  enforce  the  specific  performance 
of  an  agreement  in  writing,  where,  from  fraud,  mistake, 
or  surprise,  injustice  would  be  done  to  the  Defendant  by 
a  decree  for  that  purpose.  And,  therefore,  where  tiie 
terms  of  the  written  agreement  have  been  ambiguous, 
00  that,  adopting  one  construction,  they  may  reasooably 


(a)  Cited  by  Sir  W.  Grant, 
M.  R.,  16  Ves.  521 ;  Id.,  by 
Sip  J.  Plumer,  V.C.,  I  Ves.  & 
Bea.  528.    See  also  6  Yes.  330, 


in  argument. 

(b)  15  Ves.  516. 

(c)  6  Ves.  328,  331. 
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Jtkdgment, 


be  supposed  to  have  an  efiect  which  the  Defendant  did 
not  contemplate,  the  Court  has,  upon  that  ground  only, 
refused  to  enforce  the  agreement :  Calverfy  v.  Wil- 
liams {a\  Jenkinsan  v.  Pepys  (J),  Clowes  v.  Higginsmi{c\ 
Neap  v.  Abbott  (d).  In  the  first  three  cases  the  plain- 
tiff was  the  author  of  the  ambiguity ;  but,  in  the  last,  the 
vendor,  the  author  of  the  ambiguity,  had  the  benefit  of 
the  principle,  although  it  was  certain  the  purchaser  sup- 
posed he  was  buying  all  he  claimed.  The  principle  is, 
that  it  is  against  conscience  for  a  man  to  take  advantage 
of  the  plain  mistake  of  another,  or,  at  least,  that  a  Court 
of  equity  will  not  assist  him  in  doing  so  {e\  In  the 
cases  last  cited,  the  Court  was  enabled  to  apply  its  prin- 
ciple without  resorting  to  parol  evidence.  As  the  prin- 
ciple, however,  is  general,  where  the  fraud,  mistake,  or 
surprise  cannot  be  established  without  evidence,  eqnitj 
will  allow  a  defendant,  to  a  bill  for  specific  performance^ 
to  support  a  defence  founded  upon  any  of  those  groonds 
by  evidence  dehors  the  agreement  It  is  unnecessarj 
to  do  more  than  refer  to  the  cases  cited  by  Sir  Edward 
Sugden,  (Vend.  &  Pur.  pp.  157  et  seq.,  11th  ed.). 


The  question  is,  whether  the  facts  which  I  haye 
treated  as  established  in  this  case,  bring  it,  in  favour  of 
the  vendors,  within  the  principle  I  have  referred  ta  I 
think  the  answer  must  be  in  the  affirmative.  True  it 
is,  that  the  Plaintiff,  upon  the  supporition  I  now  make^ 
bond  fide  believed,  and  was  justified  in  believing,  that 
he  had  purchased  that  which  he  claimed  by  his  bill 
But  if  mistake,  without  fraud,  be  a  ground  for  revising 
a  decree  for  specific  performance,  what  more  can  be 
necessary  than  distinct  and  satisfactory  proof  of  such 


(a)  1  Yes.  jun.  201.    See  n. 
(48),  Id. 
(6)  Ubi  supra, 
(c)  1  Ves.  &  Bea.  524. 


(d)  C.  P.  Cooper,  333.    See 
the  cases  there  collected. 

(e)  See  Sugden,  v.  &  P.  355, 
11th  ed. 


CASES  IN  CHANCERY. 


449 


mistake.  That  the  Defendant,  who  undertakes  to  prove 
such  a  case,  undertakes  (as  Lord  Eldon  said)  a  task  of 
great  difficulty,  is  not  to  be  denied.  But  if  the  diffi- 
culty be  got  over  by  evidence  so  stringent  that  the 
Court  may  safely  act  upon  it,  why  is  not  the  principle 
to  be  applied  ? 


1848. 


Judgment, 


It  is  not,  upon  the  evidence,  to  be  doubted,  that 
the  vendors'  solicitor  did,  before  the  sale,  alter  the 
particulars  in  the  way  suggested  by  the  defence,  and 
distribute  them  in  the  sale-room.  Nor  is  it  to  be 
doubted  that  he  instructed  the  auctioneer  to  sell  ac- 
cording to  the  amended  particulars ;  nor  that  the  auc- 
tioneer was  bound  to  do  so,  and  was  limited  by  those 
instructions,  provided  the  vendors'  solicitor  had  author- 
ity to  give  them.  Are  the  vendors  in  such  a  case  to 
be  bound  in  this  court  by  the  carelessness  of  the  auc- 
tioneer, in  a  case  in  which  (according  to  my  present 
hypothesis)  the  situation  of  the  purchaser  is  substan- 
tially unchanged  ?  or  is  it  not  a  case  in  which  justice  is 
best  consulted  by  leaving  the  parties  to  their  legal  re- 
medies? Principle  and  authority  appear  to  me  to  shew 
that  the  question  must  be  determined  in  the  Defend- 
ant's favour. 


It  was  said  in  argument,  that,  if  there  were  any  mis- 
take, that  mistake  was  all  on  the  part  of  the  vendors, 
and  that  all  that  had  passed  was,  as  regards  the  Plain- 
tiff, res  inter  alios,  and  not  binding  upon  him.  But 
that  argument  proves  too  mucli.  If  admitted,  it  would 
deprive  a  vendor  of  a  power  to  revoke  an  authority  to 
sell,  unless  he  could  prove  that  the  revocation  was  actu- 
ally known  to  the  party  who  chanced  to  become  the 
purchaser.  This  cannot  be  successfully  contended  for. 
The  revocation  of  the  authority  of  the  auctioneer  is 
operative  per  se,  and  therefore,  like  a  deed,  is  binding 

VOL.  VI.  GO  H.  W. 
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Judgment. 


upon  persons  not  parties  to  or  conusant  of  it.  From 
deference  to  the  arguments  of  counsel,  I  have  considered 
this  case  with  reference  to  the  cases  upon  mistake,  as  a 
ground  of  defence  to  a  bill  for  specific  performance. 
But  the  ground  upon  which  the  defence  might  most 
properly  be  rested,  is,  that  the  auctioneer  had  no  au- 
thority to  sell,  except  according  to  the  altered  particu- 
lars. No  doubt  the  evidence  must  be  very  clear  to  let 
in  such  a  defence,  but  I  cannot  bring  myself  to  doubt 
the  truth  of  the  Defendant's  case. 


It  was  said,  however,  that  the  vendors'  solicitor  had 
no  authority  to  make  the  alteration  in  question.  That 
suggestion  appears  to  me  plainly  inadmissible.  The 
Fox  Inn  was  not  to  be  sold.  It  was  therefore  plainly 
the  duty  of  the  solicitor  for  the  vendors  to  take  care, 
that,  in  selling  the  other  lots,  the  Fox  was  preserved  to 
the  vendors.  How,  then,  can  it  be  successfully  argued, 
that  he  would  not  have  neglected  his  duty  if  he  had  so 
sold  the  property  adjoining  the  Fox  as  to  make  the  Fox 
untenantable  ?  If  the  argument  of  the  PlaintifTs  coun- 
sel on  this  point  be  right,  the  reservation  could  not  pro- 
perly have  been  inserted  by  the  sohcitor  in  the  original 
particulars. 

Bill  dismissed,  without  costs. 
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18-(8. 

PENNINGTON  v.  BUCKLEY.  14M,  ^oth 

1 7th,  Si  24th 

J  November* 

•  C.  LAUNDEK,  by  his  will,  dated  in  1801,  after  Thecircum- 

giving  various  legacies,  charitable  and  otherwise,  gave  fQ^^/n  ^hich 

as  follows : —  *  P*f^y  taken  a 

life  interest  an- 

"  I  give  and  bequeath  unto  Mr.  Thomas  Jekyll  Raw-  transferred  by 
son,  of  Nottinffham,  and  to  Mr.  John  Exley,  attorney,  the  trustees'^o? 
in   Castle-streety  Holbom.  in  London,  and  the  survivor  that  fund  ap- 

'  '  '  pointed  by  the 

of  them,  and  his  heirs,  in  trust,  all  the  stock  purchased  wiU,  u  not  ne- 

cessajrilT  and 

by  me  and  standing  in  my  name  in  the  Reduced  3/.  conclusively  a 
per  Cents,  as  also  the  stock  purchased  by  me  and  thrfanrfrom 
standino:  in  my  name  in  the  3/.  per  Cents  Consolidated  the  bulk  of  the 

,,  ,  estate,  unless 

Annuities,  upon  trust  to  pay  the  interest  of  them  both  the  executor 
to  the  above-described  Margaret  Nurtony  during  her  transfer,  done 
natural  life  and  whilst  she  continues  single;  but  in  case  *u,^b€nrupon" 
of  her  marrying  or  death,  then  my  will  and  meaning  is,  him  to  do  in 

T       T     T^  1  the  administra- 

that  the  said  Thomas  Jekyll  Rawson  and  John  Exley  tion  of  thefund. 

should  transfer  into  the  name  of  the  Archdeacon  of  Not-  ^Upon  a  trans- 
fer to  trustees 
tingham,  and  his  successors  for  the  time  being,  all  my  of  a  fund  be- 

Btock  purchased  and  standing  in  my  name  in  the  3Z.  ?hem  upon 
per  Cents  Reduced,  in  trust,  nevertheless,  that  he  the  Interest  fo  a '^^ 
said  Archdeacon,  and  his  successors  for  the  time  being,  tenant  for  life, 

without  any  be- 

do  pay  or  cause  to  be  paid  the  yearly  interest  of  the  quest  of  the 
said  stock,  as  often  as  it  becomes  due,  to  such  unbene-  a^bequest^  ^* 
ficed  curates  in  the  deanery  of  Binqham,  Nottinnham-  ^**^^5°/?^  i... 

■^  •'  •^  doubtful  validi. 

shirey  whose  annual  salary  and  income  does  not  exceed  ty,  and  which 
S5Ly  and  to  such  as  shall  be  recommended  to  him  by  tion  might  fail^ 
a  plurality  of  voices  of  the  beneficed  clergy  of  the  pug  would^ul-^" 

timately  be- 
come part  of  the  residuary  estate,  the  trustees  of  such  fund  are  not,  ipso  facto,  trustees 
for  the  residuary  legatees  or  the  next  of  kin,  but  the  corpus  of  the  fund  must  be  regarded  as 
assets  of  the  testator's  estate  unadministered,  ultra  the  life  estate. 

The  circumstance,  that  the  residue  of  the  estate  (omitting  the  fund  so  vested  in  trustees 
for  the  tenant  for  life)  has  been  administered  in  equity,  does  not  affect  the  principle  ;  nor 
b  it  less  applicable,  because,  from  the  time  which  has  elapsed  since  the  death  of  the  testa- 
tor,  the  executor  is  not  a  necessary  party  in  the  administration  of  the  particular  fund,  and 
has  not  been  made  a  party  to  the  suit. 

o  o  2 


Statement, 
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1848.  deanery  of  Binghamy  at  his  or  his  official's  visitalion 
P£NNiNGTON  aunually  held  at  Nottingham,  after  the  following  rate, 
TKr,nV,^^  (viz.\  to  an  unmarried  curate  \0l,  to  a  married  curate 
with  a  family  20/.,  and  this  to  as  many  as  the  interest 
of  the  stock  will  admit  of,  after  all  contingent  expenses 
are  discharged ;  and  ray  meaning  is,  that  no  curate  shall 
receive  this  donation  more  than  once,  whilst  remains  in 
the  said  deanery  any  such  curate  who  has  not  received 
the  benefit 

And,  in  a  subsequent  part  of  the  will^  the  testator 
declared,  that  if  any  of  the  charitable  legacies  or  devises 
thereby  left  and  bequeathed  by  him  to  any  person  or 
persons,  use  or  uses,  should  fail  taking  effect  througli 
any  flaw  in  law  or  other  means,  for  the  benefit  or  pui^ 
poses  for  which  they  were  designed  by  him,  or  if  the 
business  for  which  they  were  calculated  should  not  be 
completed  in  the  time  limited  after  his  death,  then  he 
desired  that  they  should  be  considered  as  lapsed  lega- 
cies, and  the  forfeitures  of  such  sums  of  money  should 
be  equally  divided  between  John  Buckley  and  the  wife 
of  the  Rev.  Robert  Thorp,  (under  no  control  of  her 
husband),  whom  he  made  his  residuary  legatees,  and 
should  belong  to  them  and  their  heirs  for  ever. 

The  will  of  the  testator  was  proved  in  1804  hj  Mar- 
garet Norton,  the  executrix ;  and,  some  time  afterwards, 
the  executrix  transferred  into  the  names  of  the  trustees, 
Rawson  and  Exley,  the  sums  of  4418/.  Reduced  Annui- 
ties and  4400/.  Consols,  being  stock  which  had  been 
purchased  and  standing  in  the  name  of  the  testator.  In 
the  year  1805  a  cause  was  instituted  for  the  admini- 
stration of  the  testator's  estate ;  but  it  did  not  appear 
that  any  notice  was  taken  of  these  sums  in  that  suit. 
After  the  death  of  Margaret  Norton,  which  took  place 
in  1845,  the  representatives  of  the  last  survivor  of  the 
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trustees,  Rawson  and  Exley^  filed  their  bill  against  the         1848. 
persons  claiming  to  be  entitled  to  the  residuary  personal    Pennington 
estate  of  the  testator,  the  Archdeacon  of  N&ttinghamy      bucklky 
as  the  trustee  of  the  charity,  and  the  Attorney ^Generaly 
for  the  direction  of  the  Court  as  to  the  distribution  of 
the  fund. 


Siaiemeni, 


It  was,  at  the  hearing  of  the  cause  and  on  further 
directions,  admitted  by  all  parties,  that  there  were  no 
curates  in  the  deanery  of  Bingham  whose  annual  sa- 
lary did  not  exceed  35/. 

The  Vice-Chancellor,  taking  that  supposition  to  be  Bequest  for  the 
true,  held,   that   the  charitable  gift  of  the  Eeduced  ^^eL^d  eu." 
Annuities  was  nevertheless  good,  inasmuch  as  he  con-  ^^»  whose 

^  annual  incomes 

strucd  the  bequest  to  be  for  the  benefit  of  two  classes  do  not  exceed 
of  unbeneficed  curates  in  the  deanery,  and  not  for  one  g^c'h  ^  ghall  be 
class  with  two  qualifications :  he  considered  the  objects  fecon>mended 

*  •^  in  a  certain 

of  the  bounty,  the  "unbeneficed  curates,"  to  be  an  ante-  manner,  held  to 
cedent  twice  referred  to;  first,  in  the  selection  of  such  of  classes,— those 
them  as  had  annual  salaries  not  exceeding  35/.,  and,  se-  ofssf  Tnd™^ 
condly,  those  having  greater  annual  salaries,  but  having  ^^*  ^^  ^^^ 
also  the  prescribed  recommendation.  mended  in  the 

way  prescribed. 

The  question  then  arose  as  to  the  costs  of  the  suit, 
the  purpose  of  which  was  to  deal  with  funds  in  the  cir- 
cumstances above  stated. 


Mr.  Walker  and  Mr.  Simons  appeared  for  the  Plaintiffs.      Argument. 

The  Solicitor^  General  and  Mr.  C.  Hall,  for  the  De- 
fendant the  representative  of  Buckley,  one  of  the  resi- 
duary legatees,  and  IVIr.  Bolt  and  Mr.  Bates,  for  the 
parties  clidming  under  Mrs.  Thorp,  the  other  residuary 
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BrCKLKT. 

Argnmeni. 


1B48.  legatee,  sobimtted — First,  that  the  funds  were  separated 
PExxrxoToy  from  the  general  estate,  and  that  the  costs  ought  to  be 
borne  by  the  particular  fund,  and  not  by  the  leodne: 
Jenaur  t.  Jenour  (a\  And  secondly,  that  the  necessity  of 
the  suit,  as  to  the  particular  fund,  having  been  ocoir 
sioned  by  the  di£5colty  of  construing  the  charitable  gif^ 
the  costs  ought  to  be  paid  exclusively  out  of  the  Reduced 
Annuities  given  to  the  charity. 

]Mr.  IVrayy  for  the  Attorney- Generaly  and  Mr.  ZJoyd, 
for  the  Archdeacon,  argued  that  the  costs  ought  to  be 
paid  out  of  the  residuary  estate,  as  in  Wilson  v.  Sqwre{hy 


Judgment. 


Vice-Chancellor  : — 

The  testator,  by  his  will,  gave  to  trustees  certain 
Reduced  Annuities  and  also  certain  Consols,  upon  trust, 
for  Margaret  Nortouy  and  after  her  death  or  marriage, 
upon  trust,  as  to  the  Reduced  Stock,  for  charitable  pur- 
poses mentioned  in  the  ^^ill ;  but  made  no  disposition  of 
the  Consols  after  the  death  of  Margaret  Norton,  except 
that  which  was  contained  in  the  residuary  clause  of  the 
will,  whereby  the  same,  subject  to  the  interest  of  Mar- 
garet Norton,  would  pass  to  t!ie  residuary  l^atees.  The 
testator  appointed  executors,  of  whom  Margaret  Norton, 
the  tenant  for  life,  was  one.  Margaret  Norton  alone 
proved  the  will  of  the  testator,  in  1804,  and  afterwards 
(but  when  or  under  what  circumstances  does  not  ap- 
pear) transferred  into  the  names  of  the  trustees  the  tes- 
tator's Reduced  Annuities  and  Consols. 


The  Plaintiffs  in  the  cause  are  the  personal  represen- 
tatives of  the  survivor  of  the  trustees  of  the  above-men- 
tioned stocks,  and  became  such  personal  representatives 

(a)  10  Ves.  562,  573.  (6)  13  Sim.  212. 


k 
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in  January^  1844.  In  April,  1845,  Margaret  Norton  1848. 
died;  and  in  November,  1845,  the  present  bill  was  filed  Pekninoton 
for  the  purpose  of  having  the  direction  of  the  Court  in  bucklet. 
the  dbtribution  of  the  above-mentioned  stocks.  The 
Defendants  are,  first,  the  Attorney- General,  who  claims 
the  benefit  of  the  charitable  bequest;  secondly^  the 
Archdeacon  of  Nottingham,  who  may  be  described  as  a 
trustee  for  the  charity ;  and  thirdly,  the  persons  claim- 
ing to  be  entitled  to  the  residuary  personal  estate  of  the 
original  testator.  These  Defendants  dispute  the  vali- 
dity of  the  charitable  bequest,  and  claim  both  funds. 
My  decision,  at  the  hearing  of  the  cause  ou  further 
directions,  was  in  favour  of  the  charity  as  to  the  Ke- 
duced  Stock,  and  in  favour  of  the  residuary  legatees 
as  to  the  Consols;  and  the  point  upon  which  alone 
(except  a  question  as  to  the  proper  account  to  which  a 
share  of  the  Consols  should  be  carried)  I  have  now  to 
express  my  opinion,  is,  in  what  way  the  costs  of  the  suit 
are  to  be  provided  for. 

It  appears,  that,  on  a  former  occasion,  I  intimated  an 
opinion  that  the  costs  of  the  suit  ought  to  be  paid  out 
of  the  Consols,  as  being  part  of  the  residue  of  the  tes- 
tator's estate  still  unadministered,  but  I  did  not  decide 
the  point.  That  opinion  I  was  requested  by  coun- 
sel, on  the  occasion  of  the  last  argument  in  the  pre- 
sent term,  to  reconsider.  One  thing,  I  apprehend,  is 
dear;  viz.  that  the  most  favourable  decision  I  can  make 
for  the  residuary  legatees  must  be  by  directing  an  appor- 
tionment of  the  costs  between  the  two  funds, — admit- 
ting that  the  two  funds  are  to  be  considered  as  severed 
from  the  bulk  of  the  testator's  estate,  so  as  to  throw 
the  costs  upon  the  severed  fund,  according  to  the  com- 
mon rule.  There  is  no  principle  upon  which  I  can 
throw  the  entire  costs  upon  the  charity  portion  alone. 
The  costs  of  the  suit  have,  in  part,  been  occasioned  in 
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^^^^' .  making  out  the  title  of  the  residuary  legatees,  which 
Pennington  was  as  necessary  for  the  indemnity  of  the  Plaintiffs,  as 
Buckley.  ^^  *  decision  upon  the  charity  question  ;  and  the  claim 
of  those  residuary  legatees  to  the  Reduced  Stock  has 
failed.  It  is  impossible,  in  such  circumstances,  to  hold 
that  the  suit  has  been  occasioned  by  the  charity  ques- 
tion alone,  or  that  the  charity  fund  alone  ought  to  bear 
the  costs. 


Judgment, 


But  can  I  go  so  far  as  this  in  favour  of  the  residuary- 
legatees  ?  Ought  not  their  share  of  the  funds  to  bear 
the  whole  costs  of  the  suit  ?  This  question  I  must  try 
with  strictness, — for  it  is  one  strictissimi  juris,  and  I 
admit  depends  upon  the  question,  whether,  by  the  trans- 
fer of  the  two  sums  of  stock  to  the  trustees  by  Margaret 
Norton^  that  fund  was  so  separated  from  the  general  es- 
tate as  to  make  the  trustees  to  whom  it  was  transferred 
trustees  for  the  residuary  legatees  after  the  death  of 
Margaret  Norton^  or  whether,  notwithstanding  the  sim- 
ple transfer  alone,  they  were  not,  subject  to  the  life 
interest  of  Margaret  Norton^  trustees  for  the  executors 
of  the  original  testator ;  that  is,  whether  the  remainder 
in  the  two  stocks,  subject  to  Margaret  NortorCs  interest, 
did  not  remain  assets  unadministered,  notwithstanding 
the  transfer.  I  speak  of  the  immediate  and  simple  effect 
of  the  transfer  eo  instante  that  it  was  made.  Now  my 
opinion  certainly  is,  that  if  Margaret  Norton  had  died  the 
day  after  the  transfer,  the  trustees  of  the  stock  could  not 
have  been  advised  to  distribute  it  without  the  sanction  of 
the  personal  representative  of  the  original  testator;  that, 
to  a  bill  filed  at  that  day  by  the  trustees  to  administer  the 
funds  transferred  to  them,  the  personal  representative  of 
the  original  testator  would  have  been  a  necessary  party, 
and  that  such  personal  representative  might  have  claimed 
the  funds  as  assets  unadministered,  notwithstanding  the 
simple  transfer.     The  payment  of  a  legacy  while  debts 
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are  unpaid  may  furnish  a  just  inference  that  there  are  1848. 
assets  to  pay  debts.  But  the  transfer  of  the  stocks  by  Pbnninotok 
Margartt  Norton  to  the  trustees  furnished  no  inference  buckl»t 
that  the  residue  of  the  stocks  might  not  be  wanted  for 
purposes  having  priority  over  the  claims  of  the  residuary 
l^;atees.  Something  more^  therefore,  as  it  appears  to 
me,  was  wanted  the  day  afler  the  transfer,  to  entitle  the 
residuary  legatees  to  say  that  this  portion  of  the  testa- 
tor's estate  was  so  completely  administered  and  separated 
from  the  testator's  general  estate  and  transferred  to 
themselves,  that  the  personal  representative  of  the  ori- 
ginal testator  had  lost  all  dominion  over  it  The  case 
18  the  same  as  if  there  had  been  a  direction  to  set  apart 
a  sum  of  money  to  provide  for  an  annuity  for  life,  and 
no  subsequent  disposition  of  the  fund  had  been  made ; 
would  such  an  application  of  the  sum,  ipsofactOy  make 
the  trustees  of  it  trustees  for  the  next  of  kin  or  the 
residuary  legatees  of  the  testator?  I  think  it  clearly 
would  not. 

The  next  question  is,  whether  anything  has  since  been 
done  to  alter  the  case  in  this  respect  It  appears  that, 
in  1805,  a  suit  was  instituted  by  the  residuary  legatees 
of  the  testator  against  Margaret  NortoUy  for  the  admini- 
fitration  of  the  estate.  A  decree  directing  the  usual 
accounts  of  the  testator's  estate  was  made,  and,  by  the 
order  on  further  directions,  in  1810,  the  residuary  estate 
was  distributed  amongst  the  persons  entitled  thereto, 
with  the  exception  of  the  two  sums  of  stock  in  question 
in  this  cause.  As  to  those  sums,  the  proceedings  in  the 
cause  of  1805  are,  as  I  understand,  altogether  silent 
Those  sums,  and  the  transfer  thereof  by  Margaret  Nor- 
ton, ought  undoubtedly  to  have  been  the  subject  of 
charge  and  discharge  by  Margaret  Norton ;  and  if  that 
had  been  done,  the  decree  on  further  directions  would 
in  some  way  or  other  have  provided  for  the  mode  of 
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dealing  with  the  stocks  in  question  at  Margaret  NartoiCs 
death.  But  this  was  not  done;  this  is  a  portion  of  the 
residue  which  has  escaped  notice ;  and  the  position  of 
the  stocks  appears  to  me  to  have  been  unaltered  by  the 
proceedings  in  the  suit  of  1805 ;  and  if  the  case  is  to  be 
tried  strictly,  nothing  has  yet  been  done  which  can  be 
deemed  an  administration  of  the  stocks  ultra  the  life 
estate  of  Margaret  Norton. 


This,  however,  leads  to  a  conclusion  not  desirable  for 
any  party ;  that  is,  that  this  suit  is  improperly  framed, 
and  that  the  executor  of  the  original  testator  was  a  neces- 
sary party  to  it :  not,  as  in  Jenour  v.  Jenour  (a),  for  the 
purpose  of  getting  costs  out  of  the  general  estate,  in  a 
suit  to  decide  a  right  relating  to  a  part  of  that  estate 
clearly  severed  from  it ;  but  because  this  part  of  the  es- 
tate has  not  been  administered  at  all,  either  by  the  exe- 
cutors before  suit  or  by  the  Court  in  the  suit  of  1805. 
The  right  of  the  residuary  legatees  to  the  Consols  is 
without  doubt  constructively  decided  by  the  order  on 
further  directions  in  the  suit  of  1805 ;  but  the  stock  is 
unadministered,  unless  the  transfer  alone  had  that  effect, 
upon  which  point  I  have  already  expressed  my  opinion. 

If  the  executor  were  a  party,  I  think  the  case  would  fall 
under  the  ordinary  rule,  and  the  costs  would  come  out  of 
the  Consols  as  part  of  the  general  estate.  There  can  be  no 
doubt  of  this,  if  I  am  right  in  treating  them  as  unadmini- 
stered. The  question,  then,  is,  whether,  in  point  of  form, 
I  can  act  upon  this  principle  in  the  absence  of  the  execu- 
tor of  the  original  testator,  whose  interest  the  argument 
assumes,  and  at  the  same  time  deal  with  the  question 
of  costs  as  if  he  were  present.  It  is  now  nearly  fifty 
years  since  the  testator  died,  and  nearly  forty  years  ance 
the  order  on  further  directions  in  the  suit  of  1805. 


(o)  10  Ves.  573. 
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After  that  lapse  of  time  it  is  only  a  question  of  form.  1848. 
And,  if  the  executor  were  made  a  party,  the  Court  Prnninoton 
would  scarcely  think  it  sufficient  for  the  executor  alone 
to  be  a  party,  without  the  residuary  legatees :  Lay  v. 
Duckett  (a).  In  such  circumstances,  I  can  do  no  wrong 
in  treating  the  case  as  one  in  which  the  executor  has  no 
such  interest  in  the  fund  as  makes  him  a  necessary  party 
for  his  own  sake,  or  for  the  sake  of  any  he  might  repre- 
sent. Having  satisfied  myself  upon  these  two  points, 
I  may,  I  think,  treat  the  Consols  as  part  of  the  residue 
unadministered,  and  subject  to  the  same  liability,  upon 
the  question  of  costs,  as  if  the  executor  were  a  party. 


If  in  the  suit  of  1805  the  stocks  were  dealt  with,  my 
oondusion  is  altogether  wrong.  I  understand  from  the 
counsel  in  the  cause,  that  the  parties  are  dissatisfied  with 
my  judgment  on  the  main  question;  my  judgment  upon 
the  question  of  costs  may  be  reviewed  with  it. 

(a)  Cr.  &  Ph.  306. 


HUNTER  t;.  NOCKOLDS. 


m  4-  29eh 

June. 
Srd  July, 

Sir  FRANCIS  VINCENT,  one  of  the  Defendants  After  a  plea 
in  this  cause,  pleaded  to  the  bill  the  outlawry  of  the  the  Piaintiir, 
Plaintiff  (a>     The  Plaintiff  afterwards  procured  the  ^^^ete,^^^^^^ 

and  it  was  htld 
that  the  Plain- 
tiff waa  entitled 

Mr.  Southgate  moved,  ex  parte,  that  the  Plaintiff  *°  ■"  ^"^^^^  ^f 

the  issue  of  a 
neir  subpoena  against  the  Defendant,  and  that,  upon  service  of  such  subpoena,  and  pay- 
ment of  20«.  costs,  (as  directed  by  Lord  C/oren/fon'«  Order),  the  Defendant  should  answer 
the  bill,  and  that  the  costs  of  the  motion  must  be  paid  by  the  Plaintiff. 

(a)  See  2  Ph.  541 ;  ante,  p.  12,  ^S".  C. 


outlawry  to  be  reversed. 
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might  be  at  liberty  to  serve  a  new  subpoena  upon  Sir 
Francis  Vincent^  upon  payment  to  him  of  20*.  costs; 
and  that  he  might  be  ordered  to  answer  the  bill  within 
six  weeks.  He  cited  Liord  ClarendorCs  Order  (a),  and 
1  DanieVs  Chancery  Practice,  p.  5 1^  HeadlavCi  edition. 


The  Vice-chancellor  said>  that  if  the  Plaintiff 
could^  after  reversal  of  the  outlawry,  pass  by  the  plea, 
and  proceed,  under  Lord  Clarendoris  Order,  to  issue  a 
new  subpoena,  without  other  notice  to  the  Defendant 
than  service  of  the  subpoena  when  it  was  issued,  and 
payment  of  the  205.  costs,  (upon  which  he  expressed  no 
opinion),  the  Plaintiff  did  not  require  the  previous  order 
of  the  Court  for  that  purpose ;  but,  if  a  previous  order  of 
the  Court  were  necessary,  notice  must  be  given  of  the 
application  for  that  order. 

The  Plaintiff  then  gave  notice  of  motion,  that  die 
Plaintiff  might  be  at  liberty  to  serve  a  new  subpoena  on 
the  Defendant,  on  payment  of  205.  costs ;  and  that  the 
Defendant  might  be  ordered  to  answer  the  bill  withm 
six  weeks  of  the  time  of  such  service  and  payment. 


June  29M. 
Argument, 


The  Solicitor- General  and  Mr.  Southgate,  in  support 
of  the  motion. — No  precedent  for  the  order  to  be  made 
in  such  a  case  had  been  found.  No  record  could  be 
found  of  what  was  afterwards  done  on  the  subject  of 
the  plea  in  Waters  v.  Chambers  (b).  It  would  rather 
appear  that  the  plaintiff  Waters  became  bankrupt,  and 
a  supplemental  bill  was  filed  by  his  assignees.  The 
plea  of  outlawry  is  a  good  plea  only  *'  so  long  as  the 
outlawry  remaineth  in  force"  (c).     According  to  Lord 


(a)  Beamed'  Orders,  175. 

(6)  1  Sim.  &  St.  226. 

(e)  Lord  Clarendon's  Orders, 


18th  July,  1666,  Beames'  ed. 
175.  See  Beames  on  PleaS) 
p.  101,  n.  (2). 
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ClarendorCs  Order,  it  was  sufficient  to  serve  a  new  sub- 
poena, and  pay  20«.  costs ;  and  to  the  same  effect  was 
the  Practical  Register  (a).  In  DanieVs  Chancery  Prac- 
tice (A),  it  was  said,  on  the  authority  of  Chief  Baron 
Gilbert  (c),  that  a  bill  of  revivor  must  be  filed,  as  the 
suit  had  abated.  Another  reason  there  assigned  for  a 
bill  of  revivor  was,  that,  as  the  plea  and  judgment  were 
parts  of  the  record,  there  would  be  an  inconsistency  in 
subsequent  proceedings,  without  some  entry  on  the  re- 
cord to  shew  that  the  ground  of  the  judgment  had  been 
removed ;  but  that  was  scarcely  a  sufficient  reason,  for 
the  orders  of  the  Court  were  registered  in  the  Report 
Office,  whilst  the  bills,  pleas,  demurrers,  and  answers 
were  filed  in  the  Office  of  Records ;  therefore  an  answer 
would  frequently  follow  in  the  Record  Office  a  plea  by 
the  same  defendant,  for  the  order  overruling  the  plea 
would  be  in  the  Report  Office,  The  Forum  Romanum, 
which  was  published  in  1758,  contained  no  mention  of 
Lord  Clarendon* s  Orders,  and  was  probably  confined  for 
the  most  part  to  those  rules  which  were  the  same  both 
in  the  Court  of  Chancery  and  in  the  Exchequer.  They 
cited  also  Lord  Redesdale's  Treatise  on  Pleading ^  p.  185, 
3rd  edition. 


1848. 

Hunter 

r. 

NOCKOLDS. 

Argument. 


Mr.  Schombergy  for  the  Defendant  Sir  Francis  Vin- 
centy  opposed  the  motion.  He  submitted,  that  the  view 
of  the  practice  taken  by  Chief  Baron  Gilbert  was  con- 
sistent with  Lord  ClarendorCs  Order,  for  the  bill  of 
revivor  might  be  necessary,  as  well  as  the  subpoena  to 
answer  the  original  bill.  It  was  also  consistent  with 
principle,  for  every  plea  must  be  either  a  plea  in  bar  or 
a  plea  in  abatement.  Outlawry  was  a  ground  for  a 
plea  in  abatement,  and  thence  it  followed  that  revivor 
was  necessary. 

(a)  Page  327,  Wyatt's  ed.       (6)  Vol.  1,  p.  51,  Headlam's  ed. 

(c)  For.  Rom.  53, 177. 
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I  have  not  been  assisted  b j  a  reference  to  an j  pre- 
YiouB  order  of  the  Court  in  a  smibur  case.  I  think 
Lord  ClaremdtnCi  Order  appfies  to  the  present  case. 
The  onl J  question  is,  how,  after  a  plea  of  oothiwij  his 
been  allowed,  the  caose  is  agidn  to  be  set  on  fixxt, — whe- 
ther the  Phdntiff  is  entitled,  under  Lord  Claremdali 
Order,  to  issue  a  subpoena,  without  aj^Iication  to  Ae 
Court,  or  to  obtain  an  order  for  a  new  subpoena,  and 
that  the  Defendant  may  answer  the  bill,  upcMi  the  Bsst* 
▼ice  of  the  new  subpoena,  and  payment  of  the  20s.  oo8t& 
The  Order  says,  that  a  plea  of  outlawry,  if  it  be  in  any 
suit  for  that  duty  touching  which  relief  is  sought  by 
the  bin,  is  insufficient  according  to  the  rule  of  law,  and 
shall  be  disallowed  of  course,  as  put  in  ibr  delay;  and 
the  PlaintifF  may,  notwithstanding  such  plea,  take  out 
process  to  enforce  the  Defendant  to  make  a  better 
answer,  and  pay  five  marks  costs  "  (a).  This  could  not 
well  be  done  as  of  course,  or  without  a  special  order  for 
the  purpose  (&).  It  is  suggested  in  some  of  the  books  of 
practice,  that  a  bill  of  revivor  is  necessary  in  such  a 
case;  but  I  think  that  is  not  so,  and  that  the  Plaintiff  is 
entitled  to  the  order  which  he  asks.  The  Plaintiff  must 
pay  the  Defendant  the  costs  of  the  motion,  such  costs 
having  been  incurred  in  consequence  of  the  outlawry. 

(a)  Lord  Clarendon's  Order,  (6)  See  Gilb.  For.  Rom.  ^ 
18th  July,  1666 ;  Beames*  Or-  as  to  pleas  of  outlawry  insnffi- 
ders,  176.  cient  in  point  of  form. 
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ROWLAND  V.  MORGAN.  2\st,  22nd,  .s- 

2Sth  Feb. 
I7th  ApHl. 

HIS  bill  was  filed  by  the  executor  of  Henrys  late  Bequest  of 
Earl  oi  Abergavenny y  against  the  executors  of  John^  the  and  other  chat- 
late  Earl,  who  was  the  eldest  son  of  Earl  Henry,  and  £^*j  Jf '^J^;.. 
also  afi^ainst  William,  the  present  Earl,  the  second  son  y«f w«y  to  his 

^  '  *■  son  viscount 

of  Earl  Henry,    William  Viscount  Nevill,  and  Ralph  iVew//,  and  his 
Pelham  Nevill,  the  sons  of  the  present  Earl,  and  Reginald  Abergavenny, 
Henry  Nevill,  son  of  George  Henry  Nevill,  who  was  the  heJ^j^^'omt"  " 
brother  of  the  testator  Earl  Henry ;  and  the  object  of  with  a  direction 

,  ,  to  the  testator's 

the  suit  was  to  determine  which  of  the  Defendants  were  executors  to 


entitled  to,  or  what  interests  they  respectively  had  in,  J^Jy^of^n^uch 
a  valuable  collection  of  plate,  jewelry,  and  articles  of  chattels  and 
furniture,  apparel,  and  ornament,  which  had  belonged  to  subsequent  be- 
Earl  Henry,  and  were  bequeathed  by  his  will  and  second  dicU,  declar- 

*'^'*"^"*  addition  to  the 

articles  and 

The  clause  of  the  wiU  of  Earl  Henry,  disposing  I^Kil^'^de 
of  the  articles  in  question,  was  as  follows : — "  And  I  heirlooms, 

■*  ^  certain  other 

hereby  give  and  bequeath  unto  my  said  son,  John,  Lord  articles  should 

Viscount  Nevill,  and  to  his  heirs.  Earls  of  Abergavenny,  and  taken  to  be 

all  my  gold  and  silver  plate  and  pictures,  and  all  my  ^^Ji°Sg  the 

books,  lace,  family  pearl  necklaces,  silver  boxes,  and  «*«»«  to  his 

executors,  **  as 

family  robes,  and  all  diamonds,  miniatures,  and  gold  and  heirlooms  in  " 
silver  ornaments,  to  be  held  as  heirlooms,  except  such  directing  them 
things  as  I  shall  specifically  bequeath  by  this  my  will,  f®  "**^®  ^ 
And  I  direct,  that  my  executors  do  make  an  inventory  thereof,  and 
of  all  such  chattels  and  effects."  ^^^^  ^j^^j' 

the  gift  of  the 
chatteli  was  not  executory ;  that  the  same  vested  absolutely  in  the  first  taker,  Viscount 
Neville  who  succeeded  the  testator  in  the  earldom  ;  and  that,  not  having  been  disposed  of 
by  him  in  his  lifetime,  the  same  upon  his  death  passed  to  his  executors. 

The  addition  in  the  codicil  of  the  words  *'  as  heirlooms  in  my  family,''  gives  rise  to  no 
distinction  in  point  of  construction. 

If  the  gift  had  been  executory,  inasmuch  as  there  was  the  dignity,  the  family  estate,  and 
the  purchased  estate,  and  it  was  not  certain,  upon  the  language  of  the  bequest,  to  which  the 
testator  would  annex  the  chattels,  the  conclusion  would  have  been  the  same — Semble, 
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The  second  codicil  was  as  follows: — ^' And  I  declare 
my  will  and  mind  to  be,  that,  in  addition  to  the  articles 
and  things  I  have  in  my  will  and  codicils  made  heir- 
looms, all  and  singular  the  miniatures  and  pictures, 
and  silver  fillagree,  Indian  articles,  ornaments  for  tables, 
and  foreign  lace,  and  all  other  the  articles  contained  m 
two  green  boxes  tied  with  tape,  and  sealed  with  my 
seal,  and  which  are  numbered  1  and  2,  and  deposited  m 
a  drawer  in  my  library,  and  also  all  the  miniatures, 
seals,  and  all  other  the  articles  contained  in  a  small 
cabinet  in  my  gallery,  shall  be  taken  and  considered  to 
be  heirlooms,  and  I  hereby  give  and  bequeath  them 
to  my  executors  as  heirlooms  in  my  family.  And  I 
hereby  authorise  and  direct  my  executors  to  make  an 
inventory  of  all  and  singular  the  articles  hereby  be- 
queathed, and  sign  the  same,  and  I  authorise  them  to 
open  such  boxes  and  cabinets  for  that  purpose." 

The  dignity  of  Earl  of  Abergavenny  \a  descendible  to 
the  heirs  male  of  the  body,  and  not  to  the  heirs  general. 
Eridge  Castle  and  other  manors  in  the  county  of  Sussex, 
and  elsewhere,  had  descended  upon  and  become  vested 
in  the  testator  Earl  Henry  for  an  estate  in  tail  male, 
under  the  provisions  of  a  statute  of  Philip  and  Mary, 
intituled,  "  An  Act  concerning  the  restitution  of  the 
heirs  male  of  Sir  Edward  Neville  Knight,"  whereby  the 
estate  tail  therein,  and  the  remainders  and  reversions 
expectant  thereon,  were  made  inalienable,  and  the  ulti- 
mate reversion  was  limited  to  the  Crown.  The  testator 
was  also  seised  in  fee  of  other  real  estates  of  large  value, 
which  he  had  acquired  by  purchase  in  his  lifetime.  The 
testator  had  two  sons,  John^  then  Viscount  Neviil,  after- 
wards the  said  Earl  John,  and  William  Nievill,  now  Eail 
of  Abergavenny.  He  had  also,  at  the  time  the  will  was 
made,  two  grandsons,  sons  of  the  said  William  Neviil, 
the  Defendants,  William  Viscount  Neviil^  and  Ralph 
Pelham  NevilL 
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The  will  was  dated  the  5th  of  March,  1839,  and 
recited  that  the  testator  had  only  two  children,  namely 
his  said  eldest  son,  and  his  said  younger  son  fVUHam, 
who  had  a  large  family;  that  the  ancient  family  en- 
tailed estates  had  became  so  improved,  that  they  pro- 
duced in  rental  much  more  than  when  he  came  to  the 
title;  that  he  had  also  by  care  and  economy  been 
enabled  to  purchase  and  acquire  estates  of  the  value  of 
70,000JL  and  upwards;  and  that,  as  it  was  his  intention 
to  give  all  such  estates  to  his  eldest  son  Johuy  to  de- 
scend with  the  title,  he  considered  he  was  bound  to 
make  a  good  and  proper  provision  for  his  son  WiUiam 
Nevill:  and  the  testator  thereby  gave,  devised,  and  be- 
queathed certain  freehold  messuages,  farms,  and  lands, 
tithes  and  hereditaments,  turnpike  securities,  naviga- 
tion and  canal  shares,  and  all  and  singular  other  his 
freehold  and  copyhold  messuages,  lands,  tenements,  and 
hereditaments,  with  their  several  appurtenances,  save 
and  except  certain  of  the  said  purchased  lands  and 
hereditaments,  situate  in  Birling  in  Kenty  unto  his 
brother,  the  said  George  Henry  Nevill,  (since  deceased), 
and  the  Plaintiff,  Daniel  Rowland,  their  heirs  and  assigns, 
to  the  use  of  the  said  John  Lord  Viscoimt  Nevill  and 
his  assigns  for  his  life,  without  impeachment  of  waste ; 
remainder  to  the  use  of  the  said  George  Henry  NevUl 
and  the  Plaintiff,  their  heirs  and  assigns,  during  the  life 
of  the  said  John  Lord  Viscount  Nevill,  to  support  the 
remainders  thereinafter  limited ;  and  after  the  decease 
of  the  said  John  Lord  Viscount  Nevill,  to  the  use  of 
such  person  or  persons  as  should  or  might  be  next  en- 
titled upon  the  decease  of  the  same  son  to  the  said 
family  settled  estates  in  such  order  and  course  succes- 
sively, and  for  such  estate  and  estates,  subject  to,  with^ 
and  imder  such  powers,  provisions,  declarations,  and 
agreements,  as  were  expressed,  limited,  and  contained, 
in  and  by  the  said  act  of  Philip  Sc  Mary,  by  which  the 

VOL.  VI,  H  H  H.  w. 
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laid  family  estates  were  settled  and  entailed,  and  sutgect 
also  to  all  other  poweis,  proYisoesiy  and  agreemsntii 
which  were  contained  and  then  in  force  conoeming  any 
of  his  fiunilj  estates,  or  which  nught  be  contained  in 
any  act  of  Parliament  passed  touching  and  relating  to 
the  same  estates.  And  after  leasing  and  other  powen 
followed  the  above  bequest  of  the  plate  and  property  in 
question.  The  first  codicil  did  not  affsct  the  snbgect 
in  dispute;  and  the  second  codicil,  dated  in  Januaiyi 
1842,  was  in  the  words  above  stated. 

The  testator  Earl  Henry  died;  the  title  and  settled 
estates  descended  upon  his  eldest  son.  Earl  John,  who 
died  in  April,  1845,  unmarried,  having  by  his  will 
appointed  Richard  Morgan  and  Azariah  EUwood  Us 
executors.  The  plate  and  articles^  the  subject  of  dispo- 
sition in  the  above  clauses  of  the  will  and  second  codicil 
remained  during  the  lifetime  of  Earl  John  in  their  pltoei 
of  deposit  in  Bridge  Castle.  On  the  death  of  Earl  Jokn^ 
his  executors  were  advised  that  the  plate  and  articles  in 
question  were  part  of  his  personal  estate.  A  claim  to 
the  same  articles  as  being  heirlooms  was  also  made  bj 
ffUHam,  the  present  Earl,  who  inherited  the  dignity 
and  estates  upon  the  death  of  his  elder  brother. 


Argumeni.         Mr.  Andefdon  and  Mr.  Fooh^  for  the  Plaintiff. 

Mr.  BetheUy  Mr.  Lee^  and  Mr.  Goodeve,  for  the  De- 
fendant the  Earl  of  Abergavenny;  and  Mr.  BamHls 
and  Mr.  SUmpson,  for  WUIiam  Viscount  NeviU,  and  his 
brother  and  cousin,  argued  that  the  clause  in  the  will 
bequeathing  the  chattels  in  question,  as  explained  and 
governed  by  the  clause  in  the  second  codicil,  was  execu- 
tory ;  that  the  direction  was  to  annex  the  chattels^  by 
such  settlement  as  the  law  would  have  pennilted  ths 
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testator  to  make,  to  the  parliamentary  estates ;  and  that 
the  Court  would  direot  a  settlement  to  be  made,  or  con- 
strue the  bequest  by  such  a  declaration  as  would  give 
to  the  late  Earl  John  a  life  estate  only.  The  class  of 
authorities  cited  in  support  of  this  proposition  consisted 
of  Gower  v.  Grosvenor  (a),  Trafford  v.  Trafford  (6), 
Countess  of  Lincoln  v.  Duke  of  Newcastle  (c),  Bankes  v. 
Baroness  Le  Despencer{d)i  2  Bop,  on  Leg,  467,  3rd 
edit.,  Attomey^General  v.  Duke  of  Marlborough  ($), 
Austen  v.  Taylor  (J),  Blackburn  y.  Stables  (g)y  Jervoise 
V.  Duke  of  Northumberland  (A),  Clarke  v.  JSarl  of  Or^ 
numde{t),  and  Vanderphmk  y.  Exng{k),  The  cases 
opposed  to  this  argument  were  distinguished.  On  the 
signification  of  the  term ''  heirlooms,"  loom  Sax.,  *^  limb** 
or  *' member" — 2  Black  Com.  427  ;  and,  as  likened  to 
monuments,  or  ensigns  of  honour,  Co.  lAtt,  18.  b.,  were 
cited. 

Mr.  Walker,  Mr.  Humphry y  and  Mr.  BoundeU  Palmer, 
for  the  Defendants  Bichard  Morgan  and  Azariah 
Elswoody  the  executors  of  John,  the  late  Earl,  argued 
that  there  was  nothing  executory  in  the  disposition  of 
the  property  in  dispute,  and  that  the  effect  was  to  give 
an  absolute  interest  to  the  late  Earl,  which  passed  to  his 
executors.  The  principal  authorities  relied  upon  in  sup- 
port of  this  argument  were  Foley  v.  Bumell{l),  Vaughan 
V.  Burslem  (wi),  Duke  of  Bridgwater  v.  Egerton  (n), 
Carr  v.  Lord  Errol{o\    Viscount  Deerhurst  v.  Duke  of 


1848« 

RimLANO 

V. 
MOBOAK. 

Arptmtni. 


(a)  Barn.Ch.B.  54;«S'.  C7.,6 
Madd.  337. 

(b)  3  Atk.  347. 

le)  12  Ves.  218,  238. 

(d)  11  Sim.  608. 

(e)  3  Madd.  498. 
(/)  1  Eden,  361,  368. 
(g)  2  Ves.  &  B.  367. 

(A)  1  Jac.  &  Walk.  669,  670, 
674. 


(0  Jao.  106. 

{k)  3  Hare,  1. 

(/)  1  Bro.  C.  C.  274;  S.  C, 
4  Bro.  P.  C.  319. 

(m)  3  Bro.  C.  C.  101. 

(n)  2  Ves.  122 ;  8.  C,  1  Bro. 
C.  C.  280,  n. 

(o)  14  Ves.  478. 
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St  AJbarCs  {a),  Mackwarth  v.  Hinxman  (ft).  Lady  Laura 
ToUenmche  v.  Earl  and  Cotmtess  of  Coventry  (c),  and 
Rochfort  V.  Fttzmaurice(d). 


April  I7th. 
Judgmtni. 


Vice-Chancellor  : — 

The  question  is,  whether  I  am  to  read  either  the  will 
and  codicil,  or  both,  as  containing  direct  testamentary 
gifls,  the  construction  of  which  alone  I  am  to  deter- 
mine; or  whether  the  will  and  codicil  are  to  be  considered 
as  directory ;  and  what,  in  that  case,  is  the  direction  to 
be  found  in  them,  or  either  of  them, — that  is,  (in  tlie 
language  of  some  of  the  cases),  whether  the  testator 
(intending  to  do  a  given  thing)  has  taken  upon  himself 
to  be  his  own  conveyancer,  or  whether  he  has  only  told 
the  Court  what  he  desires  to  have  done,  and  has  required 
the  Court  to  say  what  estates  and  interests  will  best  give 
effect  to  his  declared  intention.  A  great  number  of 
cases  were  cited  at  the  hearing ;  but  the  cases  whicK 
(as  it  appears  to  mc)  open  all  the  law  that  can  usefiillj 
be  referred  to,  are  Gower  v.  Grosvenor  (e),  Foley  v. 
Bumell(f)y  Vauffhan  v.  Burslem  (ff\  The  Diike  of  New- 
castle V.  The  Countess  of  Lincoln  (A),  and  Carr  v.  Lord 
Errolii). 

If  I  am  to  read  the  will  and  second  codicil  as  each 
containing  a  direct  gift,  I  cannot  doubt  that  the  daim 
of  the  executors  of  Earl  John  must  succeed.  A  devise 
of  real  estate  to  A.  and  his  heirs,  lords  of  the  manor  of 
Dakf  gives  A.  a  fee,  because,  by  possibility,  the  estate 


(a)  6  Madd.  282. 
\h)  2  Keen,  668. 
(c)  2  CI.  &  Fin.  611. 
(rf)  2  D.  &  W.  20. 
{e)  Barn.Ch.  K.  54;  5  Madd. 
337. 


(/)  1  Bro.  C.  C.  274. 
\g)  3  Bro.  C.  C.  101. 
(h)  3  Ves.  387;  S.  C,  12  Ves. 
218. 
(f )  14  Ves.  478. 
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may  endure  for  ever.  And  if  such  a  devise  were  ac- 
companied with  a  bequest  of  specific  chattels  to  A.,  to 
go  as  hdrloomsy  I  cannot  doubt  that  the  absolute  in- 
terest in  such  chattels  would  vest  in  A. ;  for^  in  order 
that  a  l^atee  of  chattels  may  take  an  absolute  interest 
in  them,  it  is  enough  that  they  are  given  in  terms  which, 
in  case  of  a  devise  of  lands,  would  give  an  estate  of 
inheritance.  These  observations  appear  to  me  to  be 
decisive  in  fiivour  of  the  claim  of  the  executors  of  Earl 
John  to  the  chattels  given  by  the  will,  if  I  am  to  read 
the  will  as  containing  a  simple  and  direct  gift. 

The  construction  of  the  second  codicil  (upon  the  same 
hypothesis)  appears  to  me  to  be  equally  plain.  The 
testator  adds  the  chattels  in  the  second  codicil  to  those 
he  has  before  given  as  heirlooms,  and  declares  that 
those  in  the  second  codicil  shall  be  heirlooms  also. 
Stopping  there,  there  is  nothing  to  distinguish  the  gift 
in  the  codicil  from  that  in  the  will.  Then  there  is  in 
addition  a  gift  to  the  executors,  ^^  as  heirlooms  in  his 
&niily."  But  that,  as  a  matter  of  construction  only, 
clearly  makes  no  difference. 

I  will  next  suppose  both  the  will  and  the  codicil  to 
be  executory.  The  question  then,  as  it  appears  to  me, 
is,  whether  I  am  to  apply  to  this  case  the  reasoning  of 
Lord  Hardwiche  in  Gower  v.  Grosvenor,  and  in  Trafford 
V.  Tr afford;  or  whether  I  am  to  apply  to  it  the  reason- 
ing to  be  found  in  the  other  cases  I  have  mentioned? 
Upon  this  question  I  do  not  find  myself  at  liberty  to 
hesitate.  In  Foley  v.  Bumelly  and  Vaughan  v.  Burslenty 
Lord  Thurlow  certainly  overruled  Lord  Hardwick^s 
decision  in  Gower  v.  Grosvenor  and  Trafford  v.  Trafford. 
The  former  decision  was  affirmed  by  the  Lords  Commis- 
sioners and  in  the  House  of  Lords  (a).     Lord  Laugh" 


1848. 
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Judfpntni. 


(a)  4  Bro.  P.  C.  319. 
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hcrougVi  reaaoning  in  giving  that  judgment  m  Loid 
Commissioner  was,  that  in  the  ease  of  a  will  he  had  no 
guide  but  the  testator's  words^  and  that  he  oould  not  upon 
those  words  ascribe  to  the  testator  the  detailed  intea* 
tionsy  whioh,  upon  Lord  HardunM$  reasoning,  be  would 
be  required  to  do.  He  says  ^-^''  It  is  sufficient,  &r  tbo 
present  purpose^  that  the  intent  is  not  dear.  I  cannot 
give  it  effect  as  an  implied  intent,  for  every  implied 
intent  must  be  free  from  doubt."  He  obseryes  on  ihs 
argument,  that  the  testator  has  given  a  sufficient  hint 
to  the  Court  to  carry  on  the  limitation»  and  adverts  to 
the  series  of  directions  which  the  Court  must  give  in  % 
case  where  there  was  nothing  clear;  adding^  that  ''the 
Court  cannot  go  frirther  than  the  dear  devise.*  Loid 
EldoUi  in  The  Countess  of  lAncoln  v.  The  Duke  ofNeW' 
casde,  although  he  expressed  his  approbation  of  Lord 
JHardwicie^s  reasoning,  admitted  that  it  had  been  over- 
ruled by  the  cases  before  Lord  TTiurloWf  and  conadered 
those  dedsions  as  having  settled  the  law.  Carr  v.  Lofd 
Erroly  before  Sir  William  Grant,  followed  the  same 
rule.  In  that  case  the  chattels  were  given  to  tmsteefl, 
but  Sir  WiUiam  Grant  hdd  that  that  circumstance  made 
no  difference.  He  took  time  to  consider  the  case,  and 
afterwards  came  to  the  same  condusion,  oonsldeiiiig 
the  decision  of  Lord  Thurlow  binding  upon  him  in  tbat^ 
as  in  other  cases. 


In  this  state  of  the  authorities^  I  must  consider  Gmoer 
V.  Grosvenor  as  overruled ;  and  so  it  is,  in  fact^  cona^ 
dered  by  text-writers  (a).  The  case  of  Trafford  v- 
Trafford  is  admitted  to  have  gone  too  far« 

If,  then,  I  am  to  consider  and  treat  the  will  and  oo- 
didl  as  directory  only,  what  are  the  limitations  to  whicb 


(a)  See  2  Jarm.  on  Wills,  507 ;  2  Rop.  on  Leg.,  3rd  ed^  460. 
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I  am  to  declare  the  chattels  are  subject.  I  may  tin- 
doubtedlj  say,  that  no  tenant  for  life  of  the  devised 
estates  shall  take  more  than  a  life  estate  in  the  chattels, 
and  to  that  extent  (without  a  doubt)  I  shall  be  doing 
what  the  testator  intended,  so  far  as  guarding  the  chat- 
tels, for  that  time,  against  alienation.  But  can  I  say 
that,  by  so  doing,  I  am  executing  an  intention  declared 
either  in  the  will  or  codicil  ?  Should  I  be  doing  more 
than  devising  a  means  of  giving  effect,  in  a  way  of  my 
own,  to  that  which  Lord  Loughborough  calls  ^*  a  mere 
hint "  of  the  testatoi's  intention,  not  defining  or  inform- 
ing me  what  he  really  meant.  In  the  cases  referred 
to  is  to  be  found  a  direct  reference  to  the  limitations 
of  the  real  estate ;  and  Lord  Thurhw  would  not  go  a 
step  further,  although  the  effect  was,  that  the  personal 
estate  vested  absolutely  in  the  tenant  in  tail,  and  was 
thereby  withdrawn  from  the  settlement,  whilst  the  real 
estate  continued  subject  to  it.  Here  there  is  no  direct 
reference  to  the  limitations  of  the  real  estate,  except  so 
fiir  as  making  the  chattels  '^ heirlooms"  may  be  said  to 
have  that  effect.  But  the  difficulty  then  arises,  that  it 
is  uncertain  whether  the  heirlooms,  which  by  the  sup- 
position are  to  be  annexed  to  something,  are  intended 
by  the  testator  to  be  annexed  to  the  dignity,  to  the 
parliamentary  estates,  or  to  the  devised  estates.  Upon 
this  hypothesis  I  cannot  say  the  case  is  against  Earl 
John. 


1848. 
Rowland 

MOROAN. 

Judgment, 


The  ground,  however,  upon  which  I  rest  my  judg- 
ment is,  that  nothing  directory  can  fairly  be  found  in 
the  will  or  codicil,  and  that  the  testator  has  himself  de- 
clared what  interest  he  intended  the  legatees  to  take  in 
the  plate  and  collection  of  articles  in  question.  No 
doubt,  in  taking  this  view  of  the  case,  I  disappoint  the 
real  intention  of  the  testator;  for  he  meant  the  chattels 
to  be  inalienable  as  far  as  they  could  be  made  so :  but 
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he  has  given  them  in  Bucb  a  way  as  precludes  me  from 
carrying  his  intention,  in  that  respect,  even  partially 
into  effect 

With  r^ard  to  the  question  of  costs,  I  am  very  re- 
luctant to  charge  a  party  with  costs,  when  he  has  acted 
bond  fide,  and  I  do  not  mean  to  suggest^  that  it  has  not 
been  so  in  this  case ;  but,  as  to  that  part  of  the  suit  ia 
which  the  Plaintiff  has  gone  into  evidence,  and  en- 
deavoured to  establish  a  case  as  to  an  agreement,  he 
must  pay  the  costs  of  the  suit.  I  cannot  charge  tlie 
estate  with  those  costs.  The  cestuis  que  trusts,  the  par- 
ties beneficially  interested,  do  not  affect  to  say  they 
can  stand  on  the  alleged  agreement. 

The  decree  will  be,— The  Defendant  The  Earl  oiAbet- 
gavenny  and  his  sons,  and  the  party  ultimately  inter- 
ested, not  claiming  to  be  entitled  to  the  plate  and  colleo- 
tion  otherwise  than  by  force  of  the  will  and  second  codiGQ 
of  Earl  Henry i  the  Court  declares,  that  the  executors  of 
Earl  John  are  entitled  to  the  articles  in  question. 


Affirmed  by  the  Lord  Chancellor. 
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KING  r.  SMITH.  1st  August. 

In  the  Mattee  of  the  Act  1  WILL.  IV,  Cap.  60. 

W  •  SMITH  conveyed  real  estates,  by  way  of  mortgage  The  costs  of 
in  fee,  to  Reid^  in  1834.     Beid  died  in  1835,  having  de-  order  under  the 
vised  the  mortgaged  estate  to  Kinff^  JoneSy  and  Sowerhy  "'*gQ  ^^^  Jjj^  ' 
his  executors,  upon  trust  to  reconvey  the  same  to  the  reconveyance 

^  *^  ''  of  a  mortgaged 

parties  entitled  upon  payment  of  the  mortgage  money,  estate  to  the 

W,  Smith  died  in  1837,  having  by  his  will  given  all  his  1™°  re^pSenta- 

real  and  personal  estate  to  S.  Smith.     S.  Smith  obtained  ^^J^'^  o?^J**^" 

letters  of  administration  with  the  will  annexed  (a).     A  mortgage. 

•      money,  are  to 

suit  was  instituted  to  administer  the  estate  of  Reid^  in  be  borne  by  the 
which  a  receiver  was  appointed,  and  in  March,  1848,  SseSte'al- 
S.  Smithy  the  representative  of  the  mortffaocor,  paid  the  tlio'ig**  fl«*c^ 

*  &  o     '  I  proceedmgs 

amount  of  the  mortgage  debt  and  interest  to  such  re-  were  rendered 
ceiver.  JoneSy  one  of  the  executors  and  devisee  in  thecircum- 
trust  of  Reidy  could  not  be  found  to  reconvey  the  estate ;  ^rtga^Vad 
and  upon  the  petition  of  King  and  Sowerhi/y  it  was  re-  devised  the  le- 
ferred  to  the  Master  in  the  usual  form  to  inquire  whether  the  mortgaged 
Jones  was  a  trustee  of  the  mortgaged  premises  within  fhr&e'trastecs, 
the  statute.     The  Master  found,  that,  in  July,  1843,  one  of  whom' 

'  •'  could  not  be 

J<mes  became  embarrassed  in  his  affairs,  and  absented  found. 
himself  from  his  home ;  and  that  although  diligent  in-  statement. 
quiries  had  been  made  afler  him,  no  information  respect- 
ing him  had  since  that  time  been  obtained,  and  he 
found  that  it  was  uncertain  whether  t/one^  was  living  or 
dead,  or  whether  he  was  or  not  out  of  the  jurisdiction, 
but  there  was  reason  to  believe  that  he  had  left  England. 
And  the  Master  found  that  Jonesy  if  living,  was  a  trus- 


(a)  A  question  between  the  the  movtgagor,  in  this  case, 
representatives  of  the  inortga-  arose  on  another  point.  See 
gee  and  the  representatives  of   King  v.  Smithy  2  Hare,  280. 
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tee  of  the  mortgaged  premises  for  S.  Smith,  witliin  the 
meaning  of  the  statutes  in  that  behalf. 

Kinff  and  Sowerhy  presented  their  petition  for  con- 
firmation of  the  report^  and  for  a  reference  to  the 
Master  to  settle  a  proper  reconveyance  to  S.  Smith; 
and  that  upon  payment  of  the  costs  of  the  mortgagee 
and  his  representatives,  the  petitioners  and  the  perscn 
appointed  by  the  Master  to  convey,  instead  of  Jbner, 
might  execute  the  reconveyance. 


ArgummU,         The  Solicitor^  General,  for  the  petition. 

Mr.  Wcdford,  for  S.  Smith,  opposed  the  order  as  to 
costs;  and  distinguished  the  cases  where  applicationi 
to  the  Court  or  proceedings  out  of  the  ordinary  oooras 
were  occasioned  by  the  operation  of  law,  or  by  inevitable 
circumstances  incident  to  the  security,  as  JEx  park 
Ommaney{a),  and  Burden  v.  Oldaher  (6) ;  cases  where 
the  additional  expenses  were  caused  by  some  extra- 
ordinary event,  which  might  be  more  especially  de^ 
scribed  as  the  act  of  God,  such  as  lunacy :  In  re  Taum*" 
end  (c),  £x  parte  Richards  (rf),  and  In  re  Marrow  (e); 
and  cases  where  such  increased  expenses  were  occasioned 
by  some  negligent,  capricious,  or  unnecessary  act  of  the 
mortgagee,  as  in  Midland  Counties  RaUway  Company  y* 
Wescomb  (/),  and  Capper  v.  Terrington  (g);  in  which 
latter  classes  the  costs  were  considered  not  to  be  charge- 
able on  the  mortgagor.  The  present  case  was  one 
falling  clearly  within  the  last  of  the  three  classes,  for  the 
petitions  and  orders  under  the  statute  had  been  rendered 


(a)  10  Sim.  298. 
{b)  I  Coll.  105. 

(c)  2  Ph.  348. 

(d)  IJ.  &  W.  264. 


(c)  1  Cr.  &  Ph.  142. 
(/)  2  RaUw.  Gas.  211. 
(y)  I  Coll.  103. 


I 
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necessary  from  the  unusual  and  unnecessary  act  of  the 
mortgagee  in  Testing  the  legal  estate^  by  his  devise,  in 
three  trustees,  whereby  the  chances  of  this  very  diflSiculty 
had  been  increased,  and  the  difficulty  had  occurred. 


1848. 


Argument. 


Vice-Chancellor  : — 

I  have  no  doubt  of  the  order  which  should  be  made 
as  to  these  costs.  I  do  not  presume  to  question  the 
decbion  in  another  branch  of  the  Court  If  the  title  to 
mortgaged  property  be  mixed  up,  by  the  mortgagee, 
with  the  title  to  other  property,  and  it  becomes  neces- 
sary to  extricate  the  one  from  the  other,  it  may  be  right, 
that,  in  such  a  case,  the  additional  costs  should  be  borne 
by  the  general  estate  of  the  mortgagee.  Primft  facie, 
the  rule  must  be  admitted,  that  the  mortgagor  must 
bear  the  co6t«  of  obtaining  a  reconveyance  of  his  pro- 
perty. The  principle  adopted  by  Sir  John  Leach 
(which  certainly  the  Lord  Chancellor  did  not  disapprove 
in  Townsen^s  case  (a)  )  was,  that  where  a  party  mort- 
gages his  estate,  it  is  incident  to  the  right  of  the  mort- 
gagee to  deal  with  the  property  for  his  own  benefit;  and, 
therefore,  to  deal  with  it  in  the  ordinary  way  as  other 
property.  The  question  came  before  the  Lord  Chan- 
cellor in  lunacy  where  the  mortgagor  had  become  bank- 
rupt, and  the  mortgagee  a  lunatic, — ^whether  the  estate 
of  the  lunatic,  or  of  the  bankrupt,  was  to  pay  the  costs 
of  procuring  a  conveyance  of  the  estate,  and  the  Lord 
Chancellor  thought  that  the  mortgagor  ought  to  pay 
the  costs  (J),  disapproving  of  the  case  of  Ex  parte  RU 
chords  (c).  Li  Taumsend*s  case  the  question  came  again 
before  him,  and,  still  disapproving  of  Ex  parte  Richards^ 
he  thought  that,  as  that  case  had  been  twice  followed, 
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(c)  IJ.  &  W.  264. 
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the  practice  was  settled.  If  the  case  rested  there,  the 
distinction  between  the  case  now  before  the  Court  and 
that  case  would  have  deserved  much  consideration.  In 
Ex  parte  Ricliards  it  was  not  denied,  that,  in  the  case  of 
a  mortgagee  leaving  an  infant  heir,  where  an  application 
to  the  Court  is  made,  the  costs  of  completing  the  con- 
veyance are  borne  by  the  mortgagor.  Therefore,  there 
are  two  classes  of  cases  opposed  to  each  other,  in  one  of 
which,  (that  of  lunacy),  the  opinion  of  the  Lord  Chan- 
cellor is,  that  a  certain  practice  is  established ;  and  in 
the  other  class  of  cases,  a  diflerent  rule  is  pursued,  which 
is  in  accordance  with  what  the  Lord  Chancellor  thinks  is 
right,  and  with  what  was  always  considered  to  be  the  role 
of  the  Court  as  to  costs  of  the  mortgagor  in  getting  hafk 
his  mortgaged  estate.  There  is,  then,  a  tliird  class  of 
cases  where,  as  in  this  case,  a  mortgagee  has  devised  his 
legal  estate  to  trustees,  instead  of  allowing  it  to  descend 
to  his  infant  heir.  The  first  observation  is,  tliat  the 
mortgagee  has  a  right  to  do  the  best  he  can  to  protect 
his  estate  in  case  of  his  death.  Is  he  bound  to  incur  the 
peril  of  allowing  his  estate  to  descend  to  his  heir-at-law, 
who  may  possibly  be  a  person  not  to  be  trusted  ;  or,  is 
he  not  to  be  allowed,  for  the  protection  of  his  own  estate^ 
to  place  the  mortgage,  as  well  as  his  other  property,  in 
the  hands  of  trustees  ?  Can  it  upon  any  principle  be 
said,  that,  if  he  devises  his  estate,  he  must  be  deprived 
of  the  effect  of  the  general  rule  which  entitles  a  mort- 
gagee, on  having  his  debt  paid  off,  to  be  paid  also  his 
costs.  I  think  his  estate  ought  not  to  be  deprived  of 
his  costs  in  such  a  case;  and  being  clear  as  to  the  gene- 
ral principle,  the  representatives  of  the  mortgagee  must, 
in  tlie  present  case,  have  their  costs  of  the  proceedings 
before  they  execute  the  reconveyance. 
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ATTORNEY-GENERAL  v.  WARD.  21^,  24th, 

25M,  20M,  'Si 
__.  S\st  January, 

X  HIS  information  was  filed  in  1839,  at  the  relation  of  Uponaninfor- 
Ann  Meeky  and  several  other  persons,  against  the  Defend-  appointment  of 
ants,  FTardy  ElUott,   Young,  Maddison,  Potter,  Ruther-  "  DisL^nt^^s'"^ 
fordy  Southwell,  Wilson,  Philips,  Robson,  and  Scott.     The  meeting-house, 

on  the  ground 

information  stated,  that,  in  August,  1831,  the  Marquis  that  the  parties 
of  Londonderry  demised  to  the  Defendant  Ward  a  plot  h'ad  e^^ded 
of  ground  at  Shiney-row,  in  the  parish  of  Houghton-le-  persona  who, 

°  ^  -^  *  ^  according  to 

Spring,  with  the  meeting-house  and  two  school-rooms  the  trusts,  were 
then  lately  built  thereupon,  for  the  term  of  twenty-  use  of  the  pre- 
one  years,  at  a  yearly  rent  of  2s.  6d, ;  that  the  expenses  ^"^tted^others 
of  the  buildings  were  defrayed  by  the  voluntary  sub-  *?  '**®  *^  °^ 

°  .  .        .  ^"®  same  who 

scriptions  of  persons  of  the  society  or  denomination  of  were  not  enti- 
Wesleyan  Methodists  assembling  for  worship  and  other  the  Court  made 
religious  purposes  in  that  neighbourhood;  and  Ward  'jj^'intmcnt'of 
was  a  trustee  for  that  society.  ^^^  trustees, 

notwithstand- 
ing the  deed 

The  information  then  stated  a  deed,  dated  in  Decem-  tnwtwas  no^t 

ber,  1831,  whereby  Ward  assigned  the  premises  to  the  ^'^'^J^^t'^^j^ 

other  ten  Defendants  and  another  person  since  deceased,  provisions  of 

for  the  residue  of  the  term,  upon  trusts  for  the  Wesleyau  Act,  (9  Geo.  2, 

Methodists,  substantially  the  same  as  those  admitted  in  ^itht^^ndfng^'" 

the  answer  of  the  Defendant  Ward  to  be  the  trusts  the  Defend- 
ants who  had 

declared  by  the  original  deed.     The  same  deed  of  as-  (permissiveiy) 
signment  also   empowered  the  trustees  to  collect  the  and  use  of  the 
pew-rents,  and  other  rents  and  profits  of  the  premises,  j^^^**®*  J^e 
and  apply  the  same,  first,  in  payment  of  the  interest  of  hearing,  that 

tne  Qeed  was 
void  under  the 

statute  ;  the  Defendant  who  had  the  legal  estate  admitting  the  trust,  and  submitting  to 

act  as  the  Court  should  direct. 

The  Court  will  make  a  decree  for  the  appointment  of  new  trustees  of  lands,  for  a  cha- 
ritable use,  although  the  deed  originally  declaring  the  use  be  not  enrolled  under  the  Mort- 
main Act,  if  the  trustees  in  whom  the  legal  estate  is  vested  admit  the  trust,  and  do  not 
object  that  the  deed  is  void  under  the  statute,  but  submit  to  act  under  the  direction  of 
the  Court. 

VOL.    VI.  II  H.  W. 
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1848.  monies  borrowed,  or  to  be  borrowed,  for  improyiiig  or 
repairing  the  buildings;  secondly,  in  payment  of  the 
taxes  and  other  outgoings;  thirdly,  in  payment  or 
reduction  of  the  principal  debt  or  debts  upon  the  pro- 
perty ;  and  lastly,  as  to  the  surplus,  as  the  trustees,  the 
superintendent  preacher,  the  steward  of  the  society, 
and  the  class-leaders  should  determine :  and  the  deed 
empowered  the  trustees  to  raise  money  by  mortgage  of 
the  property  for  the  repair,  maintenance,  or  impro?e- 
ment  of  the  buildings. 

The  information  alleged  that  the  buildings  were» 
shortly  before  the  date  of  the  lease,  repaired  and  en- 
larged at  an  expense  of  £210,  which  was  raised  by  a 
loan  from  the  Defendant  Elliott  and  one  Taylor;  and 
that  the  other  trustees  gave  their  joint  and  several  pro- 
missory notes  to  Elliott^  and  also  to  Taylor,  for  the 
sums  they  respectively  advanced. 

The  information  stated  some  particulars  as  to  the  dli- 
cipline  and  rules  of  membership  of  the  Wesley  an  Metho- 
dist Society,  under  a  certain  deed  of  1784 ;  and  that  in 
1836  many  members  of  the  society,  and  in  particular 
many  of  those  who  used  to  assemble  at  the  meeting- 
house at  Shiney-rowy  seceded ;  and  that  all  the  Defend- 
ants the  trustees  appointed  by  the  assignment  of  De- 
cember, 1831,  except  RobsaUy  {Rutherford  having  pre- 
viously left  the  society),  were  among  such  seceders ;  and 
such  seceders  and  others  in  the  neighbourhood  were 
permitted  by  the  trustees  (of  whom  the  majority  were 
seceders)  to  have  the  use  of  the  meeting-house  on  the 
Sunday  morning,  and  the  persons  who  remained  mem- 
bers of  the  society  were  allowed  the  use  of  it  in  the 
afternoon  and  evening. 

The  information  alleged,  that  the  Defendants  the 
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trustees  who  were  seceders^  pretending  that  the  meet-  1848. 
ing-house  was  originally  destined  as  a  place  of  worship 
for  the  inhabitants  of  Shinej/'row  and  the  neighbour- 
hood, and  ought  to  be  used  for  that  purpose,  whether 
Buch  inhabitants  were  Wesleyan  Methodists  or  not, 
formed  a  scheme  to  carry  their  views  into  effect;  and  in 
prosecution  thereof  they  executed  a  deed,  dated  the 
2nd  of  July,  1836,  reciting  that  the  society  of  Wes- 
leyan Methodists  at  Shiney^row  had,  by  reason  of  such 
secession,  become  so  reduced  as  to  be  nearly  dissolved, 
and  that  doubts  had  arisen  whether  the  majority  of  the 
congregation  were  not  by  reason  of  such  trusts  excluded 
from  the  use  of  the  prenlises,  whereby  the  intentions  of 
the  parties  to  the  lease  would  be  frustrated ;  and  there- 
by, in  order  to  determine  such  doubts  and  to  carry  their 
object  and  intention  into  effect,  they,  the  parties  of  the 
first  part,  surrendered  the  said  premises  to  Ward  for 
the  residue  of  the  term,  to  the  intent  that  he  might  hold 
the  same  in  such  manner  as  if  the  assignment  of  De- 
cember, 1831,  had  not  been  made. 

The  infonnation  alleged  that  Elliott  was  in  receipt  of 
the  rents  and  profits  derived  from  the  meeting-house, 
which  he  retained  in  respect  of  what  was  due  to  him  on 
the  promissory  note;  and  that  he,  and  the  other  seceding 
Defendants,  by  the  authority  and  permission  of  Ward^ 
would  not  suffer  the  preachers  appointed  by  the  Wes- 
leyan Conference,  according  to  the  constitution  of  the 
sodety,  to  have  the  use  or  occupation  of  the  meeting- 
house. 

The  information  prayed  that  new  tustees  of  the  pre- 
mises might  be  appointed,  that  an  account  might  be  taken 
of  what  was  due  to  the  mortgagees,  and  that,  (if  neces- 
sary), upon  a  proper  indemnity.  Ward  and  all  other  ne- 
cessary parties  might  be  decreed  to  assign  the  meeting- 
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1848.  house  and  premises  to  such  new  trustees;  that  the  De- 
fendants might  be  restrained  from  permitting  any  per- 
sons not  appointed  by  the  Wesleyan  Conference  to  use 
the  meeting-house  for  preaching  or  otherwise,  and  from 
interrupting  the  persons  duly  so  appointed,  and  other 
persons  being  Wesleyan  Methodists,  in  using  the  same. 

The  Defendant  Ward,  by  his  answer,  stated  that  the 
site  of  the  meeting-house  and  schools  had  been  originally 
granted  in  1805,  by  Sir  Henry  Vane  Tempest,  for  the 
benefit  of  his  colliers  and  their  children,  and  that  the 
building  was  erected  principally  by  the  subscripldonfl 
and  through  the  exertions  of  dhe  Allan ;  that  Sir  Wil- 
liam Vane  Tempest  demised  the  premises  to  the  Defend- 
ant Ward;  and  that  Allan  having  been  unable  to  make 
up  his  mind  as  to  the  trusts  upon  which  the  premises 
should  be  settled,  the  Defendant  Ward,  in  order  to  ex- 
clude any  imputation  of  neglect  on  his  part,  prepared  an 
indenture,  which  was  dated  in  November,  1806,  whereby 
the  premises  were  assigned  to  certidn  persons  therein 
naiDcd,  upon  trust  to  permit  and  suffer  such  person  and 
persons  as  should  be  appointed  and  sent  by  the  yearly 
conference  of  people  called  Methodists,  as  described  and 
established  in  and  by  a  deed-poll  of  John  Wesley,  late  of 
the  City-road,  London,  clerk,  deceased,  under  his  hand 
and  seal,  bearing  date  the  28th  of  February,  1784,  and 
enrolled  in  the  High  Court  of  Chancery,  to  officiate 
therein  as  ministers  or  expounders  of  the  Word  of  God; 
and  in  case  no  such  person  should  be  appointed  by  the 
said  general  yearly  conference  as  aforesaid,  upon  trust 
to  permit  and  suffer  such  person  or  persons  to  offidate 
therein  as  such  ministers  and  expounders  as  should  from 
time  to  time  be  nominated  and  appointed  by  the  said 
trustees,  or  the  survivor  of  them,  or  the  trustees  for  the 
time  being  of  the  same  premises,  or  the  major  part  thereof, 
provided  that  such  person  or  persons  so  to  be  respect- 
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ively  appointed  as  aforesaid  should  preach  or  teach  no  1848. 
doctrine  contrary  to  the  New  Testament,  and  to  what 
was  contained  in  the  notes  and  annotations  thereon,  and 
the  several  volumes  of  sermons  written  and  published 
by  the  said  John  Wesley.  The  Defendant  stated,  that, 
the  original  lease  having  expired,  the  new  lease  of  Au- 
gust, 1831,  stated  in  the  information,  was  granted.  The 
Defendant  stated,  that  he  believed  the  original  design  of 
the  parties  had  been  for  the  benefit  of  the  colliers  and 
their  children  generally,  without  reference  to  sect  or 
persuasion.  He  admitted  that  he  was  a  trustee,  and 
claimed  no  beneficial  interest  in  the  premises. 

The  Defendants  Youngs  MaddisoUy  Potter^  and  others, 
by  their  answer,  said  that  the  meeting-house  and  schools 
were  built  in  1804  or  1805  by  the  voluntary  subscrip- 
tions of  workmen  employed  in  the  collieries  and  other 
persons  in  the  neighbourhood,  and  that  the  lease  having 
expired,  a  new  lease  was  granted  to  Ward  in  1831,  as  a 
trustee ;  and  they  believed  that  the  grant  was  made  by 
the  Marquis  for  the  religious  instruction  of  the  work- 
men and  their  children,  without  reference  to  sect  or 
party ;  that  the  Defendants,  after  the  secession,  had  de- 
termined to  resign  their  trust  to  the  Defendant  Ward, 
from  whom  they  received  it.  They  admitted  the  use  of 
the  meeting-house  by  the  seceders,  as  stated  in  the 
information.  The  Defendant  Elliott  claimed  to  have  a 
charge  upon  the  premises  for  the  monies  which  he  had 
advanced. 


Mr.  Wood  and  Mr.  Lloyd,  in  support  of  the  infor- 
mation, read  the  statements  as  to  the  trust  from  the 
answer  of  Ward,  and  tendered,  amongst  other  evidence, 
the  deeds  of  November,  1806,  and  December,  1831, 
shewing  the  trusts  thereby  declared  of  the  premises. 
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1848.  Mr.  RomiUyi  for  the  Defendants  Young  and  others, 

Att..Gbn.  objected  to  the  admission  of  those  deeds  as  evidence,  on 

Ward.  ^^^  ground  that  they  had  not  been  enrolled^  under  the 

,  Mortmain  Act,  9  Geo.  2,  c.  36  la\ 

Argument, 

Whether  a  deed  The  ViCE-CiiANCELLOR  reserved  the  objection,  ob- 
trasteesfora  serving  that  the  other  evidence  in  the  cause  might 
not  enrolled*^*    render  the  decision  of  the  point  immateriaL 

under  the  stat. 

9  Geo.  2  c.  36,       Mr.  Rolt  and  Mr.  Elderton,  for  the  Defendant  TFard, 

and  therefore 

within  that  act    Submitted  to  act  as  the  Court  should  direct. 

**  null  and 

missible  in  evi-  ^^'  Romilli/  and  Mr.  Glasse,  for  the  Defendants 
dence,  for  the     y^j^^^^  ^nd  Others,  relied  on  the  statute  9  Geo.  2,  c  36, 

purpose  of  *^  '  '    ^       ' 

showing  upon  s.  3,  whereby  gifts  to  charitable  uses,  not  enrolled  within 

lands  are  held,  six  months  after  execution,  according  to  the  providoiu 

ing  th^^egar  ^**  ^^^^  ^^^»  »^  declared  to  be  «  absolutely  and  to  all 

esute  admit-  intents  and  purposes  null  and  void :"  Doe  d.  WeUard  t. 

ting  that  he  is  ^       ^ 

a  trustee,  and  Hawthorn  (A),  Doe  d.  Preece  v.  Howells  (c).  The  act  had 
beneficiai'*iL-  ^^8  foundation  in  public  policy.  The  principle  of  pohcy 
terest— QM«r«.  y^^  adverted  to  by  Lord  Hardwicke  in  his  judgment  in 

Att.'Gen.  V.  Graves  {(l),  in  which  he  notices  the  preamble 
of  the  statute :  "  Whereas  gifts,  &c.  in  mortmain  are 
restrained  by  Magna  Charta  and  divers  other  wholesome 
laws,"  &c.  Although,  therefore,  the  parties  had  not 
taken  the  objection  by  their  answers,  they  were  not  ex- 
cluded from  raising  it  at  the  hearing.  The  information 
must  be  dismissed  with  costs,  inasmuch  as  the  only  evi- 
dence in  support  of  it  consisted  of  deeds  which  the  Court 
was  bound  to  treat  as  wholly  void. — They  cited  AtL- 
Gen.  V.  Gardner  (e), 

Mr.  Wright^  for  the  Defendant  Elliott^  relied  on  the 
same  defence. 

(a)  See  9  Ves.  490.  {d)  Amb.  157. 

\h)  2  B.  &  A.  96.  \e)  Before  the  Yice-Chancel- 

(c)  2  B.  &  Ad.  744.  lor  Knight  Bruce,  in  AprU,1846. 
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Mr.  Wood,  in  reply,  contended,  first,  that  the  objec-  1848. 
tion,  not  having  been  taken  by  the  answer,  could  not  be 
raised  at  the  hearing:  I>unn  v.  Calcraft(a).  In  Att,^ 
Gen.  V.  Gardner  the  want  of  the  enrolment  was  alleged 
and  proved.  Secondly,  that  the  evidence  of  what  was 
done  from  1806  to  1831,  shewed  a  usage  of  twenty-five 
years,  which  was  enough,  under  the  stat.  7  &  8  Vict. 
c.  45,  to  establish  the  present  trust,  without  evidence 
of  the  original  trust. 

[The  Vice-Chancellor  said  that  it  appeared  to  him  Proof  of 
that  statute  had  no  application  to  the  present  case.]  yeare'^usage  of 

a  Dissenters' 
meeting-house 

Thirdly,  Ward,  in  whom  the  legal  estate  is  vested,  for  worship  by 

1.  1  •it>«  i»  •!•  1      persons  of  a 

did  not  raise  the  objection,  and  it  was  against  him  only  certain  reii- 

that  any  relief  was  asked  in  respect  of  the  property.    As  fj^^t'^nder 

against  the  other  parties,  the  only  question  was  the  costs  ^5  ^^^JJ^  ® 

of  the  suit ;  and  the  absence  of  enrolment  was  no  ground  conclusive  evi- 

to  relieve  them  from  the  liability  to  costs.    It  was  rather  trusts  of  the 

their  duty,  when  they  were  appointed  trustees,  to  have  fo7ttI^"encfit 

fleen  that  the  deed  was  duly  enrolled.  of  tl»t  society, 

where  such 
trusts  are  de- 

Glared  upon  the 

face  of  the  deed 

Vice-Chancellor  :—  ^^  ^^'""^  *^« 

premises  are 

The  premises  in  question  have  been  held,  subject  to  a  chfriubiVuii** 
trust  for  the  use  of  a  religious  society,  ever  since  the  year  although  such 

.  deed,  not  being 

1805.     Many  of  the  members  of  that  society  have  lately  enrolled,  is  •*  to 
seceded,  and  ceased  to  belong  to  the  society.  The  present  purposes  nuU 
information  prays  that  the  property  may  be  assigned  or  SgrtheMort"' 
conveyed  to  new  trustees.     The  Defendants  who  have  main  Act. 
seceded  from  the  society  contend  that  the  information 
ought  to  be  dismissed,  on  the  ground  that  the  deeds  de- 
claring the  trust  have  not  been  enrolled  under  the  Mort- 
main Act.     If  this  objection  had  arisen  between  the 

(a)  2  Sim.  &  Stu.  56. 


Judgment. 
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1848.^  lessor  of  the  premises  and  fVard^  or  between  the  Attor- 
ney-General and  the  lessor,  or  the  Attomey-Gcnend 
and  Wardy  and  it  had  been  properly  pleaded  and  put 
in  issue,  it  might  perhaps  have  been  sustidned;  but 
the  objection  is  in  this  case  made  by  parties  who  at  one 
time  held  the  property  upon  the  trusts  stated  by  the 
information,  and,  having  now  no  legal  title,  yet  ckim 
the  right  of  using  the  property  for  purposes  which  are 
certainly  different  from  those  to  which  it  was  originaUy 
declared  to  be  applicable.  Having  regard  to  the  posi- 
tion and  conduct  of  these  parties,  I  do  not  think  they 
can  be  heard  to  sustain  this  objection. 

The  Defendant  Ward  is  in  this  case  the  trustee  of  the 
legal  estate,  and  he  admits  that  he  holds  the  property 
upon  trusts  which  are  declared  by  certain  deeds,  and 
submits  to  act  as  the  Court  shall  direct.  The  trustee 
does  not  himself  claim  the  property :  he  is  willing  that 
the  trusts  which  he  admits  to  exist  should  be  executed 
under  the  direction  of  the  Court.  I  am  not  aware  of 
any  ground  of  public  policy  upon  which  the  Court  is 
bound  to  take  the  objection  of  the  absence  of  an  enrol- 
ment, which  the  party  legally  entitled  to  the  property 
does  not  insist  upon.  Is  the  Court  to  hold,  that,  because 
the  deed  of  trust  has  not  been  enrolled,  ffard,  in  whom 
tlie  property  is  vested  at  law,  is  to  retain  it.  Ward  hina- 
self  not  claiming  any  such  right,  but,  on  the  contrary, 
asking  by  his  answer  for  the  direction  of  the  Court  to 
relieve  him  from  the  trust?  I  see  no  ground  for  such 
a  conclusion.  I  shall  refer  it  to  the  Master  to  appoint 
new  trustees  of  the  premises;  and  the  Defendant  fVard, 
upon  being  paid  his  costs,  must  assign  to  such  new 
trustees. 

In  deciding  the  question  of  costs  as  to  the  other  par- 
ties, I  shall  exclude  altogether  the  claims  of  lien  made 
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upon  the  property.  The  suit  has  not  in  any  degree  been  i84R. 
occasioned  by  those  claims,  nor  the  costs  enhanced  by 
them.  I  shall  exclude  also  the  supposition  that  Elliott 
or  Yourufy  and  those  who  have  joined  in  defence  with 
him,  can  have  their  costs.  They  accepted  a  given  trust,  "  ^^^  ' 
and  their  conduct,  both  out  of  court  and  in  court,  has 
been  decidedly  inimical  to  the  trust  they  accepted ;  and 
the  re-assignment  to  H^ard  was  (to  say  the  least)  an 
irregularity.  Their  proper  course  in  1836  would  have 
been  to  raise  no  question  as  to  the  nature  or  validity  of 
the  trust  they  had  accepted,  and  if  (by  arrangement) 
they  could  not  get  discharged  from  the  trust,  to  have 
applied  to  this  Court,  in  an  amicable  suit,  for  a  substitu- 
tion of  other  trustees  in  their  stead.  If  that  course  had 
been  taken,  much  of  the  costs  of  this  suit  might  have 
been  saved ;  and  I  will  not  give  tliem  their  costs.  I  think 
it  would  be  severe  to  charge  them  with  any  costs  but 
their  own. 

If  the  suit  had  been  brought  before  the  re-assignment 
to  Ward,  I  doubt  whether,  regard  being  had  to  the  pro- 
bable intention  of  the  lessors,  and  the  declaration  of  trust 
by  Wardy  I  should  have  given  costs  against  them  for 
seeking  to  be  discharged.  On  the  other  hand,  if  they 
had  remained  trustees,  and  taken  advantage  of  their 
position  to  prevent  the  trusts  they  had  undertaken  to 
perform  from  being  executed,  it  is  probable  they  would 
have  been  charged  with  the  costs  of  the  suit ;  but  having 
done  that  which  was  intended  to  be  a  retiring,  and  that 
act  not  having  been  complained  of  for  three  years,  and 
the  suit  not  being  brought  to  a  hearing  until  nearly  nine 
years  from  its  institution,  I  will  not,  upon  the  question 
of  costs,  treat  the  acts  done  by  them  since  1836  as  the 
acts  of  trustees,  although  they  have  not  been  regularly 
discharged. 
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21  St  March  f 
S^'  iOth  April. 

A  teatator,  en- 
titled to  a  co- 
pyhold estate 
ia  remainder 
expectantupon, 
the  determina- 
tion of  the  life 
estate  of  his 
wife  in  the 
same  premises, 
by  his  will  gave 
the  income  of 
all  his  property, 
wherever  situ- 
ate, or  of  what- 
soever kind,  to 
his  wife,  for  her 
life;  and,  at  her 
decease,  he  gave 
all  the  property 
then  left  by 
him,  and  of 
which  she  was 
to  have  the  in- 
come for  her 
life,  to  his  chil- 
dren; and  on  his 
wife's  death,  or 
second  mar- 
riage, he  di- 
rected his  trus- 
tees to  receive 
the  rents  and 
dividends  aris- 
ing from  the 
estate  and  ef- 
fects he  should 
die  possessed 
of,  and  to  ap- 
ply the  same  in 
the  mainte- 
nance of  his 
children  until 
the  youngest 
should  attain 
twenty- one :  — 
Heldt  that  the 
interest  of  the 
testator  in  re- 
mainder in  the 
copyhold  estate 
passed  by  his 
will. 


FOKD  V.  FORD. 

IN  March^  1835^  James  Mortimer ^  and  Ann  the  wife  of 
Isaac  Fordy  were  admitted  tenants  of  certain  copyhdd 
premises  at  Islington  and  Holhvoay^  held  of  the  manor  of 
ClerkenweUy  and  limited  to  them,  equally  to  be  divided 
between  them  as  tenants  in  common,  and  the  heirs  of 
their  respective  bodies  lawfully  issuing,  with  cross-re- 
mainders between  them  in  tul,  with  remainders  over. 
At  the  same  court,  James  Mortimer  and  Isaac  Ford, 
and  Ann  his  wife,  in  order  to  bar  their  said  estates  tail, 
surrendered  the  premises,  as  to  one  undivided  moiety, 
to  the  use  of  James  Mortimer,  his  heirs  and  asdgns; 
and,  as  to  the  other  undivided  moiety,  to  such  uses  as 
Isaac  Ford  and  Ann  his  wife  should  by  deed  jointly  ap- 
point ;  and,  in  default  of  such  appointment,  to  the  use 
of  Ann  for  her  life,  with  remainder  to  the  use  of  Isaac 
Ford,  his  heirs  and  assigns.  And  at  the  same  court 
Ann  was  admitted  tenant  of  the  undivided  moiety  for 
her  life,  subject  to  such  joint  power  of  appointment. 

Isaac  Ford  made  his  will  on  the  3rd  of  March,  1836, 
and  died  the  same  day,  leaving  Ann,  his  widow,  surviv- 
ing. The  testator  was  entitled  to  the  reversion  of  the 
moiety  of  the  copyholds  at  Islington  and  Holloway  under 
the  above  limitation,  and  also  to  a  considerable  leasehold 
estate.  He  had  no  freehold  estate.  Ann,  the  widow,  re- 
ceived the  rents  and  profits  of  the  moiety  of  the  copyhold 
estate  until  her  death.  The  principal  question  in  thecaoM 
was,  whether  the  copyhold  estate  passed  by  the  will? 

The  will  of  Isaac  Ford,  after  directing  that  his  exe- 
cutors should  collect  and  get  in  all  rents,  and  such  debts 
and  monies  as  might  be  owing  to  him  at  his  decease,  out 
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of  which  to  discliarge  his  just  debts  and  funeral  and 
testamentary  expenses,  proceeded  :  ^^  and  the  remainder 
to  place  at  interest ;  and  the  interest  arising  therefrom, 
and  all  other  income  arising  from  my  property,  wherever 
situate  or  of  whatever  kind  soever,  I  give  to  my  dear  wife, 
AnnFord^  for  the  term  of  her  natural  life,  unless  she  should 
marry  again.  In  that  case  she  shall  have  nothing  more 
to  do  with  the  property  I  hereby  bequeath,  but,  in  lieu 
thereof^  shall  receive  an  annuity  of  £50  a  year,  by  quar« 
terly  payments,  while  she  lives,  to  be  in  bar  of  all  dower 
or  thirds  she  might  otherwise  be  entitled  to  out  of  my 
estates  and  effects,  and  at  her  decease  the  said  annuity 
to  fall  into  the  general  amount,''  for  the  benefit  of  his 
children  thereinafter  named.  ^^  And,  at  the  decease  of  my 
said  wife,  I  give  all  the  property  now  left  by  me,  of 
which  she  is  to  have  the  income  during  her  life  as  before 
mentioned,  to  my  children,  Samuel  Isaac  Fordy  Ann 
Fordy  Ricliard  Ford,  James  Ford,  Mary  Frances  Fordf 
and  WUliam  Fordy  or  such  of  them  as  may  be  living  at 
my  decease,  together  with  every  child  born  of  the  said 
Ann  Ford  within  nine  months  afterwards,  share  and 
share  alike,  after  the  youngest  child  shall  attain  the  ago 
of  twenty-one  years ;  but  it  is  my  desire  that  the  share  of 
either  of  my  daughters  shall  not  be  subject  to  the  debts 
or  control  of  any  husband.  And  if  either  of  my  children 
die  before  the  youngest  attains  the  age  of  twenty-one 
years  without  issue,  then  and  in  that  case  his  or  her 
share  shall  fall  into  the  gross  amount,  to  be  divided 
among  the  survivors.  And,  in  the  event  of  my  wife 
dying  or  marrying  again,  I  direct  my  other  trustees  and 
executors  to  receive  the  rents  and  dividends  arising  from 
the  estate  and  eftects  I  shall  die  possessed  of,  and  to  pay 
and  apply  the  same  in  the  maintenance,  education,  and 
bringing  up  of  all  my  children,  until  the  youngest  of  them 
attains  the  age   of  twenty-one  years."     The  testator 
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statement. 
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appointed  Ann  his  wife,  and  Samuel  Isaac  Ford  his  son, 
and  another,  trustees  and  executors  of  his  wiU. 


statement. 
Argument. 


The  Solicitor^  General^  Mr.  Humphry^  and  Mr.  Lewin, 
for  the  Defendant  Samuel  Isaac  Ford,  the  heir-at-law  of 
the  testator,  contended,  that  no  more  was  given  to  the 
children  in  remainder  than  the  testator  had  expressly 
devised  to  the  widow  for  life ;  for  the  words  of  the  will 
were  express,  that  the  testator  gave  to  the  children  the 
property  "now  left  by  me,  of  which"  my  wife  "is  to 
have  the  income  during  her  life."  The  words  "  now 
left  by  me"  could  only  mean  the  property  before  devised 
by  him  to  his  wife.  The  question  then  was,  what  was 
comprised  in  the  gift  to  the  wife?  Could  it  be  con- 
tended that  the  reversion  of  the  property,  of  which  the 
widow  was  already  tenant  for  life  by  another  title,  was 
included  in  it  ?  The  will  gave  to  the  widow  a  life  estate, 
but  if  she  married  the  life  estate  was  to  be  cut  down  to 
an  annuity.  How  could  such  a  limitation  apply  to  a 
property  which  would  not  fall  into  possession  until  the 
death  of  the  wife  ?  If  it  were  said  that  the  wife  might 
commit  a  forfeiture,  the  answer  was,  that  the  lord  of 
the  manor,  and  not  the  remainder-man,  would  have  the 
benefit  of  that  forfeiture.  If  it  were  suggested  that  tiic 
wife  might  surrender  to  the  husband,  how  could  the 
Court  construe  the  will  by  reference  to  an  event  which 
had  not  occurred  at  the  date  of  the  will,  and  which  it 
did  not  appear  the  testator  had  contemplated,  particu- 
larly as  the  will  was  made  before  the  late  act,  and  at  a 
time  when  all  devises  were  specific?  If  the  lands  in 
question  were  included  at  all,  not  the  reversion  onlji 
but  the  fee  in  possession,  must  be  deemed  to  be  com- 
prised, and  then  the  wife,  the  tenant  for  life  by  her  own 


Argument, 


CASES  IN  CHANCERY.  489 

title,  must  be  put  to  her  election ;  but  it  was  a  clear  rule  1848. 
that  no  person  could  be  put  to  his  election  by  force  of 
a  general  expression.  The  Court  always  adopted  the 
alternative  of  excludincc  the  estate  from  the  devise. 
Upon  the  whole  will,  it  was  an  established  rule  of  con- 
struction, that,  where  the  limitations  were  inconsistent 
with  the  nature  of  the  property,  the  lands  did  not  pass. 
And  here  the  limitation  to  the  wife  was  inconsistent 
with  the  nature  of  the  reversion,  which  could  only  come 
into  possession  on  the  death  of  the  wife.  The  testa- 
tor had  expressly  said,  that  no  more  should  go  to  the 
children  than  he  had  given  to  the  widow.  The  fact, 
that  the  testator  had  leaseholds,  explained  the  reference 
to  rents  which  occurred  in  the  will.  The  words  "  es- 
tate" and  "  property"  were  not  sufficient,  looking  to  the 
context,  to  carry  a  reversionary  fee.  The  testator  di- 
rected his  "  executors"  to  get  in  his  rents,  (which  having 
accrued  at  his  death  were  personal  estate),  and  all  monies 
owing  to  him,  and  to  invest  and  pay  the  produce,  and 
the  other  income  of  his  "  property :"  so  that  this  was 
equivalent  to  a  gift  of  the  testator's  accrued  rents  and 
monies,  and  his  other  property;  in  which  case,  property, 
being  coupled  only  with  articles  of  personal  estate, 
would  be  construed  to  mean  personal  property  only. 
There  was  not  a  single  expression  throughout  the  will 
shewing  that  the  testator  was  dealing  with  anything 
more  than  his  personal  estate,  including  the  leaseholds. 
As  to  the  expression  "  dower  and  thirds,"  the  testator, 
who  had  no  legal  knowledge,  meant  only  the  widow's 
thirds.  The  word  "  dower"  could  have  no  meaning,  for 
at  the  time  of  the  will  there  was  no  estate  of  which  the 
widow  was  dowable.  The  only  real  estate  was  the 
copyhold  reversion  in  question,  of  which  the  law  gave 
no  dower  or  free-bench :  Strong  v.  Teatt  (a),  Goodtitle 

(o)  2  Burr.  912. 
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Argument, 


d.  Daniel  v.  Miles  (a),  fVelby  y.  JVeJby  (£>  Roe  d. 
James  t.  Avis{c\  Church  v.  Mundy{d)y  SaumarezY. 
Saumarez{e)i  Doe  d.  £arl  and  Countess  of  Ckohumde- 
ley  V.  JVeatlierby  (^f)y  Pocock  v.  Bishop  of  Lincoln  {g). 


Judgment. 


Vice-Chancellor  : — 

The  question  is,  whether  the  remainder  in  the  copy- 
holds expectant  upon  the  death  of  the  testator^s  wife  was 
included  in  the  testamentary  gift  upon  which  the  ques* 
tion  in  this  cause  arises  ?  It  is  admitted  that  the  testator 
had  leaseholds  and  general  personal  estate,  besides  the 
remainder  in  the  copyholds,  and  that  the  absolute  interest 
in  remainder,  after  the  wife's  death,  was  given  to  the  chil- 
dren in  such  property  of  the  testator  as  was  included  in 
the  first  devise  in  his  wilL  It  is  also  admitted,  or,  if  not, 
I  must  decide,  that  the  words  of  the  wiU,  simpliciter, 
which  at  the  beginning  of  the  will  describe  the  subject 
of  the  gift,  include  the  remainder  in  the  copyholds. 


The  rules  of  construction,  by  which  I  profess  to  be 
guided,  arc  simple.  The  first  question  is,  do  the  words 
of  the  will,  according  to  their  natural  and  legal  mean- 
ing, include  the  remainder  in  the  copyholds.  Ifthej 
do  include  it,  I  am  bound  to  give  them  that  eflect,  un- 
less from  the  context  it  appears,  by  **  declaration 
plain  "  (A),  that  the  words  were  used  in  a  difiTerent  sense, 
or  unless  the  extrinsic  circumstances  exclude  the  usual 
and  legal  meaning  of  the  words.     This  rule,  which  has 


(o)  6  East,  494. 
(6)  2  V.  &  B.  187. 

(c)  4  T.  R.  605. 

(d)  15  Ves.  396,  403. 
(«)  4Myl.  &Cr.331. 


(/)  11  East,  322. 
Ip)  3  Bro.  &  BiDg.  27. 
(h)  Church    Y.    Mundjfj 
Ves.  406. 
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sometimes  been  lost  sight  of  by  the  ablest  judges,  (^Doe 
V.  Airs  (a),  Church  v.  Mundy  {b)  ),  is  clearly  laid  down 
in  the  older,  and  also  in  the  most  modern  authorities,  of 
which  numerous  instances  are  to  be  found  in  the  late  re- 
ports in  the  Court  of  Exchequer.  One  of  the  judges  of 
that  Court  appears  rarely  to  pass  by  an  opportunity  of 
enforcing  the  necessity  of  adhering  to  it.  If  the  wife 
of  the  testator  had  not  been  the  tenant  for  life  in  the 
copyholds,  but  such  life  estate  had  been  in  a  stranger, 
or  if  the  testator  had  had  no  other  property,  (  C^MrcA  v. 
Mundy\  the  gift  at  the  beginning  of  the  will  would, 
without  dispute,  have  included  the  remainder  in  the 
copyholds.  It  would  have  included  all  the  testator  was 
entitled  to  at  his  death. 


1848. 


Judgment, 


I  have  already  stated  my  opinion  as  to  the  effect  of 
the  first  description  the  will  contains  of  the  subject  the 
testator  is  dealing  with.  Is  there  anything  in  the  con- 
text, or  in  any  extrinsic  circumstance,  to  narrow  the 
effect  of  the  words  ? 

In  three  parts  of  his  will  the  testator  uses  different 
forms  of  expression,  by  which  to  describe  the  subject 
he  is  in  each  case  dealing  with.  First,  he  speaks  of  "  the 
interest  therefrom  and  all  other  income  arising  from  my 
property,  wherever  situate,  or  of  what  kind  soever;" 
then,  at  the  decease  of  his  wife,  he  says,  '^  I  give  all  the 
property  now  left  by  me,  of  which  she  is  to  have  the 
income  during  her  life,  as  before  mentioned*"  And, 
aflerwards,  in  the  event  of  the  death  or  second  marriage 
of  his  wife,  he  directs  his  other  trustees  to  receive  ^*  the 
rents  and  dividends  arising  from  the  estate  and  effects 
I  shall  die  possessed  of." 


(a)  4  T.  R.  606. 


(&)  16  Ve8.  39(5. 
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Judgment, 


The  tendency 
of  modern  deci- 
sions is  to  read 
the  different 
clauses  of  the 
same  will  refe- 
rentially  to  each 
other,  unless 
they  are  clearly 
independent. 


Upon  the  first  I  have  already  expressed  my  opinion, 
that  (standing  alone)  it  includes  the  remainder  in  copy- 
holds. Now,  omitting  for  the  present  the  second  gift, 
unless  the  third  be  supposed  to  include  something  more 
than  the  first,  we  have  an  exposition  by  the  testator 
himself  of  what  he  supposed  he  had  done  by  the  first, 
that  he  had  given  ^^  all  the  estate  and  effects  he  should 
die  possessed  of;"  and  this  gift,  it  will  be  observed, 
supposes  the  wife  dead,  in  which  case  the  difiSculty 
suggested  in  argument  will  not  arise.  But  how  can  I 
suppose  the  testator  intended,  in  this  part  of  his  will,  to 
give  to  his  children,  during  their  minorities,  after  the 
marriage  or  death  of  his  wife,  something  more  than  he 
had  given  them  before.  Surely,  if  that  had  been  in- 
tended, the  testator  would  have  expressly  said  so.  He 
was  providing  for  an  event  not  before  provided  for,  as 
the  minority  of  his  children  after  the  marriage  or  death 
of  his  widow ;  and  I  cannot  give  to  it  an  effect  more 
extensive  than  the  provision  which  was  made  before. 
The  proposition,  that  the  children  took  no  interest  in 
the  copyholds,  except  during  their  minorities,  which 
was  urged  upon  me,  and  which  indeed  is  included  in 
the  proposition,  that  the  third  gift  comprehends  more 
than  the  first,  is  inadmissible  in  this  case.  The  tendency 
of  modem  decisions  (and  good  sense  requires  it)  is  to 
read  the  different  clauses  in  the  will  referentially  to 
each  other,  unless  they  arc  clearly  independent. 

Then,  does  the  introduction  of  the  second  description 
(which  up  to  this  point  I  have  disregarded)  make  any 
difference.  Upon  the  face  of  this  will  alone  it  clearly 
does  not;  and  upon  the  face  of  the  will  alone  I  must 
read  it  as  a  devise  of  all  the  estate  and  effects  of  which 
the  testator  should  die  possessed. 


The  only  question  then  which  remains,  is,  whether 
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the  fact  that  the  wife  was  tenant  for  life  of  the  copy- 
holds, independently  of  the  will,  is  sufficient  to  shew 
that  the  remainder  in  the  copyholds  was  not  given  to 
the  children,  only  because  the  wife  would  take  nothing 
under  that  particular  gift. 


493 


1848. 


Judytnent, 


In  the  absence  of  the  clearest  authority,  I  should 
have  great  difficulty  in  coming  to  such  a  conclusion. 
The  argument  must  be  carried  to  this  length — that  if, 
in  the  settlement  of  property  by  will  under  a  general 
description,  (the  sufficiency  of  which  to  pass  all  the  tes- 
tator had  at  his  death  is  undisputed),  the  property 
is  limited  to  twenty  persons  in  succession,  the  gene- 
rality of  the  description  must  be  restrained,  and  part  of 
the  property  excluded,  if  any  one  of  the  persons  to 
whom  the  property  is  limited  had  a  previous  interest  in 
it  co-extensive  with  that  given  by  the  will.  The  inter- 
est of  the  children  supplies  enough  for  the  will  to  ope- 
rate upon ;  and  in  such  circumstances  I  cannot,  without 
authority,  doubt  what  in  this  case  is  the  meaning  of  the 
testator's  words.  There  is  no  room  for  argument  upon 
the  language  of  the  will,  except  upon  the  words  ^'  as 
before  mentioned,'^  in  the  second  gift ;  but  those  are 
mere  words  of  reference,  and  are  insufficient  to  cut 
down  the  meaning  of  the  earlier  description,  explained 
as  it  is  in  the  clearest  manner  by  the  last  gifl. 


[His  Honor  desired  the  counsel  for  the  Plaintiffs  to 
confine  themselves  to  that  part  of  the  argument  for 
the  heir-at-law  which  was  foimded  upon  the  cases  of 
Strong  v.  Teatt{a\  Goodtitle  v.  Miles  {b),  and  Welby  v. 
Welby  (c),  as  being  authorities,  in  specie,  binding  the 
Court  to  a  construction  which  would  exclude  the  inter- 
est of  the  testator  in  the  copyholds.] 

(a)  2  Burr.  912.  (6)  6  East,  494. 

(c)  2  Ves.  &  B.  187. 

VOL.  VL  K  K  H.  W. 
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1848.  ^^'  SwansUm  and  Mr.  WiUcock  for  the  Plaintiflby  and 

Mr.  Matins  for  Defendants  in  the  same  interest,  com- 
mented on  the  special  circumstances  of  the  cases  referred 
to,  and  cited  also  Doe  d.  Mareton  v.  Fossick{a)9  Attarmy-' 
General  y.  Viffar(b\  and  Anon.  2  Yentr.  363,  dtsd 
Feame,  Conting.  Rem.  244. 


Judifwumi.       ViCB-ChANCELLOB  : — 

It  appears  to  me  that  the  circumstances  relied  npon 
by  Lord  Mansfieldy  in  Strong  y.  Teatt,  were  so  many, 
and  his  reasons  so  special,  that  it  cannot  be  considered 
as  furnishing  any  abstract  rule,  exposed  to  the  general 
rule  of  construction  which  I  haye  referred  to.  Still  lees 
is  it  an  authority  binding  upon  me  in  the  present  case, 
in  which  one  simple  fact  alone  is  offered  as  suffident  to 
oyerpower  the  plain  and  settled  meaning  of  the  testa- 
tor's words.  In  Goodtitte  y.  MileSy  expresdons  were 
found  in  the  will  which  are  wanting  here.  The  deviac 
in  that  case  was  of  lands,  ^'  not  settled  in  jointure 
upon  my  wife."  Expressions  like  those  haye  been  some- 
times considered  by  judges  of  high  authority  as  equivo- 
cal and  flexible,  and  as  being  capable  in  themselyes  of 
meaning,  land  not  comprised  in  any  settlement,  or  so 
much  of  lands  in  settlement  as  is  not  subject  to  the 
trusts  of  such  settlement.  In  Strode  v.  RusseU{c\  the 
words  were,  lands  "  out  of  settlement  ;**  Lord  Cowpety 
considering  the  meaning  of  the  words  as  standing  in 
equilibrio,  thought  that  eyidence  might  for  that  reason, 
according  to  Lord  Cheyney*8  case(d)y  be  admitted  to  de- 
termine in  which  of  the  two  senses  the  words  were  used. 
No  equiyocation  in  or  flexibility  of  meaning  exists  in 
this  case.     Here,  according  to  my  construction  of  the 

(a)  1  B.  &  Ad.  186.  (c)  2  Vera.  621. 

(6)  8  Ves.  256.  {d)  6  Rep.  68  a. 


Judgment. 
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will,  the  gift  18  of  all  the  testator  died  possessed  of.  In  1848. 
The  Incorporated  Society  v.  Richards  (a).  Sir  Edward 
Suffden  expresses  his  disapprobation  of  Goodtitk  v.  Mileiy 
and  says  it  has  been  overruled.  The  case  of  Welby  v. 
fVeJby  is  open  to  the  observations  I  made  upon  Strong  v. 
Teatt;  and  Mr.  Jarman's  observations  upon  that  case  {b) 
are  at  this  day  entitled  to  great  weighty  namely,  that 
when  Sir  WiUiam  Grant  decided  the  case  of  fVelby  v. 
JVeJbyy  and  made  the  observations  which  are  there  found 
upon  Church  v.  Mundy,  he  had  not  before  him  the  nu- 
merous class  of  oases  which  have  since,  in  every  instance, 
decided  that  a  reversion  will  pass  under  general  words. 
I  think  I  shall  not  expose  myself  to  the  charge  of  pre- 
sumption, by  saying,  that  Sir  William  Grant  was  more 
disposed  than  other  judges,  especially  in  more  recent 
decisions,  to  relax  the  rule  I  proceed  upon,  and  to  dis- 
regard the  strict  meaning  of  words,  where  he  thought  it 
improbable  that  the  testator  could  have  intended  what 
the  words,  strictly  interpreted,  would  express.  Of  this. 
Church  v.  Mundyj  overruled  by  Lord  JEldon,  Miller  v. 
JE€Uon(c)i  and  Jones  v.  Colebeck(d)y  opposed  to  Hollo- 
toay  T.  Holloway{e)y  and  to  the  modem  decisions,  are 
examples.  In  the  cases  of  Say  v.  Creed  (/)  and  Brad- 
ley v.  Barlow  (g)y  I  had  occasion  to  examine  the  author- 
ities, of  which  the  last-mentioned  cases  are  part.  I  refer 
to  my  own  decisions  not  as  authorities,  but  to  avoid  repe- 
tition. I  am  convinced  (and  the  subject  has  occupied 
my  mind  frequently)  that  the  sound  and  settled  rule  of 
construction,  at  the  present  day  is  that  which  I  stated 
at  the  close  of  the  argument  for  the  exceptions,  that  the 
words  of  the  will  should  be  taken  to  comprehend  every 

(a)  1  D.  &  War.  286.  (e)  5  Ves.  309. 

(6)  Vol.  1,  p.  610.  (/)  6  Hare,  680. 

(c)  Sir  G.  Coop.  272.  (g)  Id.  689. 

(d)  8  Ves.  38. 

K  R  2 
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Judffment, 


subject  which  falls  within  their  proper  meaning,  unless 
that  meaning  is  excluded  by  the  context,  or  by  the  dr- 
cumstances  of  the  case ;  and  that  mere  conjecture  will 
not  do. 


ApHll^h 

«Sf  19fA, 

May  Qth,  9thy 

T^iit/i^!  BATEMAN  v.  MAEGERISON. 

Whereproperty  1 HOMAS  HOLMES  and  Wainman  Holmes,  worsted 
to  four  triw-  spinners,  under  the  name  of  Holmes  ^  Son,  being  in- 
Sr/^?toreof  ^®^*^  ^  various  persons,  Thomas  Hohnes,  by  indenir 
a  firm  as  urc  dated  the   11th  of  September,  1829,  conveyed  to 

should  execute  t»  ^  * 

the  deed,  and  John  Blackbum,  Richard  Margerisoriy  David  WUeock^ 
dUora^Ond^'  G^^'y^  HaigK  and  their  heirs,  all  his  miUs,  fisu^tories, 
ing  the  four       dwelliniT-houses,  and  real  estate,  situated  at  BaUdmu  in 

trustees)  exe-  "  ^  ^ 

cuted  the  deed,  Yorkshire,  (subject  to  a  mortgage  to  Hustler  and  Black- 
ed seventeen  bum),  upon  trust  for  Sale,  at  any  time,  according  to 
w^tby  some  ^^^^^  discretion ;  and  the  said  Thomas  Holmes  thereby 
of  the  creditors,  also  assiffned  unto  the  same  trustees,  their  executors, 

on  behalf  of         «  „     ,  i    •  i  i      /»        . 

themselves  and   &c,  all  the  stock  in  trade,  goods,  furniture,  &c.,  ready 

the  others,  was 

sustained 

against  the 

trustees,  they 

objecting  that 

it  was  defective 

for  want  of  the 

other  creditors  as  parties. 

In  a  suit  by  some  of  many  creditors,  on  behalf  of  themselves  and  the  others,  for  m 
account  of  property  which  had  been  vested  in  the  defendants,  the  trustees,  for  the  benefit 
of  such  creoitors,  and  one  of  the  trustees  died  after  answer,  the  other  trustees  are  not  neces- 
sary parties  to  the  bill  of  revivor,  or  revivor  and  supplement,  against  the  representatives  of 
the  deceased  trustee. 

The  author  of  the  trust,  or  his  personal  representative,  is  a  necessary  party  to  sudi  a  suit; 
and  he  is  not  regularly  or  properly  a  party  thereto  by  being  a  defendant  to  a  biU  of  revivor, 
or  revivor  and  supplement,  against  the  representatives  of  a  trustee  who  died  after  tbe 
institution  of  the  suit,  even  though  all  the  trustees  are  (unnecessarily)  parties  to  such  bill  of 
revivor,  or  revivor  and  supplement ;  he  must  be  made  a  party  to  the  original  bill,  or  to  a  bill 
in  which  the  trustees  are  all  properly  defendants. 

An  averment  in  the  bill  that  a  defendant  had  obtained  a  g^nt  of  letters  of  administri' 
tion  of  the  estate,  and  was  the  legal  personal  representative  of  the  author  of  the  trust,  is 
sufficiently  proved  by  the  production  of  such  letters  of  administration,  notwithstanding 
they  appear  to  have  been  granted  on  a  date  subsequent  to  the  institution  of  the  suit. 


money,  bills  of  exchange,  securities,  chattels,  and  ef- 
fects in  tod  about  the  said  premises,  upon  trust 
to  carry  on,  or  join  in  carrying  on,  the  said  trade 


V. 

Maroerison. 
statement. 
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or  business  of  a  worsted  spinner,  or  to  discontinue  1848. 
the  same,  as  they  or  the  survivors  should  deem  most  Bateman 
prudent;  and,  if  they  should  not  think  it  prudent 
to  carry  on  the  business,  then  to  sell  and  dispose  of 
the  said  effects  and  premises,  and,  after  paying  the 
expenses  of  the  trust,  to  divide  and  distribute  the  resi- 
due of  the  trust  monies  amongst  themselves  and  such 
other  the  creditors  of  ThomcLs  Holmes  and  Wainman 
Holmes  as  should  execute  the  deed  within  a  month  from 
the  date  thereof,  in  proportion  to  their  respective  debts, 
and  in  full  discharge  thereof,  and  to  pay  the  surplus  (if 
any)  unto  Thomas  Holmes^  his  executors,  &c. ;  and  the 
deed  provided  that  the  shares  of  such  of  the  creditors  as 
refused  to  accept  the  provision  thereby  made  should  be 
paid  to  Thomtu  Holmes  and  Wainman  Holmes.  The 
deed  was  executed  by  several  creditors  of  the  firm  of 
Holmes  8f  Son.  The  trustees  undertook  the  trusts,  and 
subsequently  paid  the  creditors  a  dividend  of  1 5s.  in  the 
pound  upon  their  debts.  The  bill  was  filed  in  1846  by 
five  of  the  creditors,  who  executed  the  trust  deed  of 
September,  1829,  on  behalf  of  themselves  and  all  others 
the  creditors  of  Thomas  Holmes  and  Wainman  Holmes, 
agunst  Margerisony  Wilcocky  and  Haigh,  the  executor  of 
Blachbum,  and  Wainman  Holmes;  and  it  prayed  an 
account  of  the  several  debts  due  to  the  creditors  of 
Holmes  Sf  Son  who  executed  the  deed  of  September, 
1829,  and  an  account  of  the  monies  which  had  come  to 
the  hands  of  the  trustees  in  respect  of  the  property 
thereby  assigned,  and  that  they  might  be  ordered  to 
pay  what  should  be  found  due  from  them  in  or  towards 
satisfaction  of  the  debts  of  the  Plaintiffs  and  the  other 
creditors.  The  bill  charged  the  trustees  with  various 
breaches  of  trust,  and,  among  others,  with  having  paid 
or  allowed  larger  sums  to  the  mortgagees.  Hustler  and 
Blackburn^  than  they  were  entitled  to.  The  bill  stated 
that  Thomas  Holmes  had  died  insolvent,  and  that  he  had 
no  personal  representative. 


Siatemeni. 
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1848.  The  trustees,  by  their  answers,  denying  the  breaches 

Batbman      ^^  trusty  alleged  that  their  accounts  had  been  approYed 

^'  of  and  adopted  at  meetini?s  of  creditors,  which  took 

Margkrison.  *^  ... 

place  several  years  before  the  suit  was  instituted;  and 
the  Plaintiffs,  with  knowledge  of  what  had  taken  place, 
had  acquiesced  in  such  settlement.  They  also  submit- 
ted that  the  other  creditors,  a  representatiYe  of  TTumuu 
Holmes,  and  Hustler,  the  other  mortgagee,  were  neces* 
sarjr  parties. 

Wilcocky  one  of  the  trustees,  died  after  Ms  joint  and 
several  answer  had  been  put  in  with  that  of  the  other 
trustees;  and  a  bill  was  filed  against  his  representa- 
tives, and  against  the  surviving  trustees,  to  revive  the 
suit,  and  praying  a  subpoena  to  revive  and  answer 
against  the  representatives  of  ffikoeky — spraying  also 
general  relief. 

At  the  hearing  of  the  cause  the  trust  deed  was  pro- 
duced; and  it  appeared  that  there  were,  in  the  whole,  the 
seals  of  twenty-six  parties  executing  the  deed  as  credi- 
tors, (including  the  trustees),  or  twenty-two  parties  to 
the  deed  of  the  third  part,  and  that  some  of  the  parties 
had  executed  the  deed  for  themselves  and  partners. 


AryumenL  The    Solicttor' General  and    Mr.  Humphry ,   for  the 

Plaintiffs. 

Mr.  Bacon  and  Mr.  Bloxam^  for  the  Defendants 
Margerison  and  Haigh,  and  the  representatives  of  WU- 
cocky — and  Mr.  Moxouy  for  the  executor  of  Blackburn^ — 
objected  that  all  the  creditors  of  Holmes  8f  Son  who  had 
executed  the  deed  were  necessary  parties.  The  deed 
was  produced  in  evidence ;  and  by  that  deed  it  did  not 
appear  that  the  creditors  were  so  numerous  as  to  entitle 
the  Plaintiffs  to  sue  as  representing  the  absent  creditors 
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as  well  as  themselves:  tbey  insisted  also  on  the  other        i848. 
objections,  for  want  of  parties,  raised  by  the  answers.         Bateman 


Maroerison. 


The  Vicb-Chancbllor  overruled  the  objection  as  to 
Hustler^  the  other  mortgagee.  K  Hustler  were  a  party 
to  a  breach  of  trust  on  the  part  of  the  trustees,  the  cre- 
ditors might  pursue  their  remedy  against  him  in  respect 
of  such  participation,  but  they  were  not  bound  to 
do  so. 


The  SoHcitar-General  referred  to  Smart  v.  Brad" 
stock  (a),  in  which  a  suit  was  filed  by  some  on  behalf 
of  the  rest,  where  the  parties  interested  were  twenty- 
seven  in  number,  and  the  deeds  were  twenty  years  old. 
In  this  case  the  time  was  scarcely  less,  and  the  num- 
ber, allowing  for  the  additional  parties  who  might  rea- 
sonably be  considered  as  interested  as  partners  with  the 
persons  who  had  actually  executed,  would  possibly  be 
more,  but,  at  least,  would  be  equal. 


A  pereoD,  not  a 
trustee,  who  U 
a  party  to  a 
breach  of  trust 
committed  bj  a 
trustee,  may  or 
may  not  (at 
the  option  of 
the  plaintiff,  a 
cestui  que 
trust)  be  made 
a  defendant  to 
a  suit  against 
the  trustee  in 
respect  of  such 
bmch* 


The  Vice-Chancellor  said  the  length  of  time,  so 
far  as  the  partnerships  were  concerned,  would  tend  to 
reduce  the  number  of  parties ;  for,  as  the  members  of 
the  several  firms  were  diminished  by  deaths,  the  sur- 
vivors only  would  be  interested.  He  thought,  however, 
the  circumstances  were  so  near  those  of  the  case  cited, 
that  he  should  be  following  the  authority  of  the  Master 
of  the  Biolls  in  disallowing  the  objection. 


Apnl  19M. 

Judgment, 


There  was  no  evidence  as  to  the  intestacy  or  in-     Statement, 
solvency  of  Thomas  Holmes ;  but  it  was  stated  at  the 
bar,   that  letters  of  administration   of  the  estate  of 


(a)  7  Beav.  500. 
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V. 

Makokusow. 


Siaiewunt. 


Thomas  Hobnes,  dated  the  11th  of  April,  1948,  (two 
days  before  the  hearing),  had  been  granted  to  the  De- 
fendant  Wainman  Holmes;   and  his  counsel  submit- 
ted to  appear  for  him  as  well  in  his  repres^itatiYe 
character  as  in  that  of  a  Defendant  personally.     The 
other  Defendants  objected  to  this  coarse  being  taken  {a) ; 
and  by  an  order  which,  as  drawn  up,  was  intitled  in 
both  causes,  it  was  ordered  as  follows: — *'That  this 
cause  do  stand  over,  with  liberty  for  the  Plaintiflh  to 
file  a  supplemental  bill,  or  to  amend  their  bill  by  add- 
ing proper  parties  thereto,  with  apt  words  to  chaige 
them  as  they  shall  be  advised,  or  by  stating  reasooB 
why  any  particular  person  or  persons  should  not  be 
parties,  and  to  bring  on  the  cause  again  to  a  hearing, 
as  they  shall  be  advised." 

The  Plaintiffs  did  not  amend  the  original  bill,  but 
amended  the  bill  which  had  been  filed  upon  the  death 
of  fVUcock ;  and  therein  charged,  **  that,  since  the  filing 
of  the  original  bill,  letters  of  administration  of  the 
estate  and  effects  of  the  said  Thomas  Holmes^  deceased, 
have  been  granted  by  and  out  of  the  proper  ecclefflas- 
tical  court  to  the  said  Wainman  Holmes^  one  of  the 
next  of  kin  of  the  s^d  Thomas  Holmes,  deceased;  and 
the  said  Wainman  Holmes  thereby  became,  and  has  ever 
since  continued  to  be,  the  legal  personal  representative 
of  the  said  Thomas  Holmes,  deceased."  No  answer  was 
required,  and  the  cause  again  came  on. 


May  6th. 
Argument. 


Mr.  Bacony  Mr.  Blozam,   and  Mr.  Moxon  objected 
that  the  frame  of  the  suit  was  still  imperfect.     They 

(a)  See  Dyson  v.  Morris,  1  from  the  judgment  in  that  case 
Hare,  413,  420,  as  to  the  mle  of  (pp.  419,  420)  that  a  plaintif 
the  Court  where  a  party  not  can  set  down  the  cause,  if  a  de- 
named  on  the  pleadings  is  wil-  fendant  named  in  the  bill  has 
ling  to  appear  and  submit  to  a  not  appeared, 
decree.    It  is  not  to  be  inferred 
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contended  that  the  bill  against  the  representatives  of 
Wxlcock  was  a  bill  of  revivor  only ;  and  the  representa- 
tives of  Wilcock  only  having  answered^  and  the  order  maroeribon 
for  revivor  being  made,  the  oflSce  of  the  bill  of  revivor 
was  at  an  end.  It  was  no  longer  a  subsisting  suit, 
except  as  against  the  representatives  of  Wilcock.  The 
new  Defendant  was  not  a  party  to  any  suit  in  which  the 
original  Defendants  were  parties. 


Argument. 


The  Solicitor-General  and  Mr.  Humphry  argued, 
that  the  bill  which  had  been  amended  was  not  merely 
a  bill  of  revivor;  that  it  was  a  supplemental  bill ;  that 
all  the  Defendants  were  properly  and  necessarily  par- 
ties to  the  supplemental  bill;  Holland  v.  Baker  (a); 
and  that  they  were  not  the  less  parties  because  no  relief 
was  prayed  against  them.  The  supplemental  bill  prayed 
general  relief, — the  representatives  of  Wilcock  had  an- 
swered,— and  the  cause  stood  for  hearing.  It  was  in 
such  a  case  equally  regular  and  effectual  to  amend  the 
supplemental  bill  as  the  original  bill ;  and  it  was  more 
accurate,  inasmuch  as  the  fact  to  be  introduced  was  a 
fact  which  had  occurred  after  the  institution  of  the 
suit 


The  Vice-Chancellor  said  that  he  did  not  imder- 
stand  for  what  reason  the  original  Defendants  had  been 
made  parties  to  the  supplemental  bill  against  the  repre- 
sentatives of  Wilcock.  He  was,  however,  of  opinion, 
that  the  fact,  that  the  other  Defendants  had  been  made 
parties  to  that  bill,  did  not  render  it  sufficient  for  the 
Plaintiffs  to  amend  that  bill,  in  order  to  supply  the 
defect  in  the  suit.  It  was  the  original  bill  which  was 
defective,  by  the  absence  of  the  author  of  the  trust  as 
a  party  to  it.    There  was  no  defect  in  the  supplemental 


Judgment, 


(a)  3  Hare,  68. 
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Marokrison. 


Judgment, 


bill ;  and  it  appeared  to  Ynm,  therefore,  that  the  order 
to  amend  must  be  considered  as  applying  to  the  ori- 
ginal, and  not  to  the  supplemental  bill ;  and  that,  if  the 
defect  was  to  be  supplied  by  amendment,  it  was4lie 
original  and  not  the  soj^lemental  bill  which  oi^t  to 
have  been  amended. 


statement. 


An  order  was  made^  by  consent,  that  the  order  of  the 
19th  of  April  should  be  varied,  by  making  it  an  oider 
for  leave  to  the  Plaintiffs  to  amend  both  their  origiiud 
and  supplemental  bills,  or  either  of  them^  by  adding 
proper  parties  thereto,  with  apt  words  &C.9  (as  in  the 
former  order) ;  and  that  the  Plaintiffs  should  be  at 
liberty  to  amend  their  sidd  biHs,  or  either  of  them,  ac- 
cordingly, notwithstanding  the  amendments  already 
made  under  the  said  order :  the  cause  to  stand  over, 
the  Plaintiffs  paying  the  costs  of  the  day. 


The  Plaintifl^  then  amended  the  original  bill,  by 
introducing  the  statement  of  the  grant  to  Wammasii 
Holmes  of  letters  of  administradon  of  the  estate  of 
Thomas  Holmes^  instead  of  the  charge  that  he  died  i»- 
solvent,  and  had  no  personal  representative,  and  amended 
the  bill  of  revivor,  or  revivor  and  supplement,  by  ex- 
punging the  words  "  since  the  filing  of  the  original  bill,'* 
in  the  passage  added  by  the  former  amendment. 

The   Defendants  the  trustees,  or  some  of  them, 
moved  that  the   original  and  supplemental   bills  re- 
spectively amended  under  the  order  of  the  9th  of  May 
icRTc  to  amend   might  be  taken  off  the  file  of  the  court,  or  that  they 

his  bm,  by  add-         ^  ^  j 

ing  proper  par- 
ties, with  apt  words  to  charge  them,  or  by  stating  reasons  to  shew  why  particalar  per- 
sons should  not  be  parties,  or  to  file  a  supplemental  bill,  the  PlaintifT  may  amend  by  stst- 
ing  a  grant  of  letters  of  administration  to  the  estate  of  a  deceased  person  to  one  who 
is  alrei^y  a  Defendant  in  the  suit,  and  by  expunging  a  statement  which  the  bill  originaDy 
contained,  that  the  deceased  person  had  died  insoWent,  and  had  no  personal  representative. 


3fq^  26. 

Under  an  order 
made  at  the 
hearing  of  the 
cause,  giving 
the  Plaintiff 
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might  reapectiyely  be  restored  to  the  same  state  as  the 
same  were  respectivelj  in  before  such  amendments. 


Mr.  Bacon  and  Mr.  Bloxaniy  for  the  motion,  con- 
tended that  the  amendments  which  had  been  made 
were  not  within  the  terms  of  the  leave  which  the  Court 
had  ^ven ;  the  amendment  neither  added  a  party  (for 
Wiamman  Hohnes  was  previously  a  party)  nor  stated 
reasons  why  any  particular  person  should  not  be  a 
party,  which  were  the  only  alternatives  the  Court  had 
given  to  the  Plaintifis  in  the  form  of  amendment.  The 
amendment  stated  a  new  fact,  inconsistent  with  the 
allegations  on  the  original  record ;  and  that  fact,  instead 
of  shewing,  as  the  order  permitted,  why  a  certain  per- 
son ought  not  to  be  a  party,  shewed,  on  the  contrary, 
why  he  ought  to  be  a  party;  and  the  amendment, 
moreover,  struck  out  a  part  of  the  original  record.  Such 
amendments  at  the  hearing  were  now  treated  as  irre- 
gularities :  Watts  V.  Hyde  (a).  The  Plaintiffs  had  no 
other  course  than  that  of  making  the  present  motion : 
Gibson  v.  Ingo  (A).  The  case  of  Powell  v.  Cockerell{c) 
was  also  mentioned. 


1848. 
Batsman 

V. 

Margbrison. 
Argument, 


The  Vice-chancellor,  without  calling  upon  the     Judgment. 
counsel  for  the   Plainti£&,  refused  the   motion,  with 
costs. 


At  the  hearing, 

Mr.  Bacony  Mr.  Bloxam,  and  Mr.  Moxon,  for  the 
Defendants  the  trustees,  and  representatives  of  de- 
ceased trustees,  contended  that  the  bill  could  not  be 
supported  by  proof  of  any  fact  which  occurred  after  the 
original  bill  was  filed,  and  was  introduced  by  amend- 

(a)  2  Ph.  406.  (6)  6  Hare,  166.  (c)  4  Hare,  667. 


Mi^  SUt. 
Argument, 
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1848.  ment :  Wray  v.  Hutchinson  (a),  PiJMngton  v.  WignaU{h), 
Batbman  The  case  of  Humphreys  v,  Humphreys  (c)  was  not  an 
*'•  authority  to  the  contrary ;  for  that  case  was  overruled 
by  Lord  Hardwicke,  in  Brown  v.  Higden  {dfy. 

Argument, 


Judgment, 


Vice-Chancellor  : — 

The  cases  cited  are  all  cases  in  which  the  plidntiff 
sought  to  add  by  amendment  facts  which  occurred  after 
the  filing  of  the  original  bill,  and  to  obtain  relief  founded 
upon  such  new  facts.  In  the  present  case^  the  title  of 
the  Plaintiffs  to  the  relief  which  they  seek  in  this  suit  is 
in  no  respect  dependent  upon  the  fact,  that  the  Defend- 
ant Wainman  Holmes  has  become  the  legal  personal 
representative  of  Thomas  Holmes,  If  it  be  found 
necessary,  in  the  progress  of  a  cause,  that  the  estate  of 
a  deceased  person  should  be  represented  in  the  suit,  and 
that  representative  can  only  be  created  by  going  to  the 
Ecclesiastical  Court,  the  bill  must  always  be  dismissed 
at  the  hearing,  if,  as  it  is  contended  in  this  case,  letters 
of  administration,  obtained  after  the  institution  of  the 
suit,  are  not  sufficient  to  enable  the  Ck)urt  to  make  a 
decree  binding  the  estate  which  is  so  represented. 
That,  however,  has  not  been  the  practice.  I  am  not 
called  upon  to  say  what  the  effect  of  the  objection  might 
be  in  the  case  of  a  sole  plaintiff  averring  that  he  was 
administrator  of  a  deceased  person,  and  suing  in  that 
character,  if  it  appeared  he  was  not  such  administrator. 


June  !• 


The  Court  made  a  decree  for  an  account. 


(a)  2  Myl.  &  K.  236. 
\b)  2  Madd.  240. 


(c)  3  P.  Wma.  349. 
\d)  1  Atk.  291. 
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Jan.  2Qth. 

WYLLIE  V.  ELLICE.  Feb,  2m. 

X  HE  original  bill  was  filed  in  March,  1847,  by  William  a  party  enter- 

Marison  WyJJiey  against  the  surviving  trustees  and  the  re-  Jaking^c  rent* 

presentatives  of  deceased  trustees  appointed  by  the  will  *****  ^^f*  ^\ 

of  Creorge  Marisony  for  an  account  of  the  rents  and  profits  tate,  may  be 

of  an  estate  called  Courland  CastUy  in  the  island  of  trespasser,  or 

Tobagoy  and  of  the  hire  and  compensation-monies  for  bamff  *otm-^* 

certain  slaves.     The  Plaintiff  claimed  one-fourth  part  of  <*'"»»  ^^  trus- 
tee of  the  in- 
such  rents,  profits,  and  proceeds,  from  the  year  1827,  as  fant,  at  the 

heir-at-law  of  his  mother,  one  of  the  tenants  in  common  puintiff.*^  * 
of  the  property  in  question,  under  a  settlement  made  in      Where  it  ap. 

June,  1808.     The  case  made  by  the  Plaintiff  is  more  Jid  ^rsons^cn-" 

fully  set  forth  below,  in  stating  the  contents  of  the  re-  ^eWUh^^tc 

amended  biU.     The  representatives  of  the  three  other  of  an  infant, 

tenants  in  common  were  Defendants  to  the  original  bill,  persons  cannot 

The  Defendant  Edward  Ellice,  one  of  the  trustees,  put  inf^t  in  equity 

in  his  answer  to  the  orimnal  bill.     The  bill  was  then  *■  his  bailiff, 

^  ^        ^  guardian,  or 

amended,  and  the  same  Defendant  put  in  his  answer  to  trustee,  for  an 
the  amended  bUl.  The  bill  was  then  further  amended,  rente  and  pro- 
and  by  this  amendment  the  names  of  all  the  Defendants  ^Sa^^wlthout 
other  than  Edward  ElUce  were  struck  out.  making  parties 

to  the  suit  the 
others  of  such 

The  re-amended  bill  stated  a  settlement  of  the  13th  P*"™®""* 

By  the  effect 

of  June,  1808,  whereby  Gtorge  Morison  conveyed  the  of  the  37th  Ge- 

Courland  Castle  estate,  and  twenty-four  slaves,  to  Ellen  August,  1841, 

Morisany  for  her  life,  with  remainder  to  Martha,  Mary,  J^^J"^ 7/.^"* 

Magdaleny  and  Eleanoray  her  four  children,  and  their  fendanttoan 

,  ,  •  original  bill, 

respective  heirs  and  assigns,  as  tenants  in   common;  although  it  ex- 
that  George  Morisony  died  in  December,  1814,  having,  by  xen  retained  "in 
his  will,  appointed  John  Morisony  John  Reidy  Edward  *^  *"^^^^^ 
EUicey  and  Charles  Ross,  devisees  in  trust  of  all  his  real  preclude  the 

defendant  from 
demurring  ge- 
nerally to  such  amended  bill,  by  OTerruling  the  demurrer,  as  it  would  have  been  held  to  do 
before  that  Order  was  made. 
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estate,  and  his  executors ;  that  the  trustees  accepted  Uie 
trusts,  and  entered  into  possession  and  receipt  of  the 
rents  and  profits  of  the  real  estate  of  George  MarisoHf 
the  testator,  and  also  of  the  Caurland  Castle  estate,  and 
acted  in  the  execution  of  the  said  trusts  from  the  time 
of  the  decease  of  t/oAn  i?^  to  the  decease  of  JbAmlforf- 
Mm,  and  that  Edward  ElUce  and  Charles  Bass  had  always 
acted,  and  still  continued  to  act,  in  the  ezecation  of  the 
said  trusts ;  that  shortly  after  the  death  of  the  testator 
a  suit  was  instituted  in  this  court,  and  the  same  was 
still  pending,  for  the  administration  of  the  trust  estate 
BO  devised  and  bequeathed;  but  the  Caurland  QuA 
estate  formed  no  part  of  the  subject  of  that  suit. 


The  bill  also  stated  that  Ellefiy  the  mother,  died  in 
1827 ;  and  that  in  August,  1818,  Martha^  one  of  the 
children,  intermarried  with  WilKam  fVyllie,  the  Flam- 
tiff's  father;  and  that  Martha,  the  Plaintiff's  mother, 
died  intestate  in  March,  1822,  leaving  the  Plaintifl^ 
then  an  infant,  her  only  son  and  heir-at-law. 

The  bill  stated  that  John  Reid  died  in  1818,  and  John 
Morison  died  in  February,  1835. 

The  bill  stated  that  the  Caurland  Castle  estate  adjoined 
one  of  the  devised  estates  called  Les  Coteauz,  and  that 
the  two  estates,  Caurland  Castle  and  Les  Coteaux,  had 
always  been  cultivated  together,  and  the  whole  of  tbe 
slaves  were  commonly  located  on  the  latter  estate ;  that 
the  profits  and  produce  of  the  two  estates  had  always  been 
mixed  and  blended  by  the  said  trustees;  and  that»  in  order 
to  determine  the  sum  payable  to  Ellen,  the  mother,  during 
her  life,  a  valuation  and  appraisement  had  been  made;, 
according  to  which  225L  lOs,  a  year  had  been  paid  by 
the  trustees,  for  the  rent  or  hire  of  the  Courland  Casde 
estate  and  slaves,  to  Ellen,  until  her  death,  and  which 
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payments  had  been  allowed  to  the  Defendant,  ElUcey  in         1848. 
his  discharge  in  the  suit  of  MorUon  v.  Morison. 

The  bill  referred  to  the  act  3  &  4  Will.  4,  c  73,  for 
the  Abolition  of  Slavery  in  the  Colonies,  and  alleged 
that  the  twenty-four  slaves  on  the  Courland  Castle  es- 
tate had  considerably  increased  in  number,  and  that  the 
said  trustees  omitted  to  register  them,  or  to  claim  com- 
pensation for  them,  and  that  owing  to  such  neglect  some 
other  person  registered  such  slaves  and  obtained  the 
compensation-money ;  that  the  Plaintiff  came  of  age  in 
December,  1841,  and  liad  but  recently  discovered  the 
settlement  of  June,  1808,  which  had  been  in  the  posses- 
sion oi  Edward  EUice  ;  and  that  the  Plaintiff  had  never 
received  anything  in  respect  of  his  interest  in  the  said 
Courland  Castle  estate  or  slaves. 

The  bill  charged  that  Edward  ElUce  had  continued, 
firom  the  decease  of  EUen^  the  mother,  and  stiU  was,  by 
himself  or  his  agents  or  managers,  in  possession  and  re- 
ceipt of  the  rents  and  profits  of  the  Plaintiff's  share  in 
the  Courland  Castle  estate,  slaves,  and  apprenticed  la- 
bourers, and  that  he  had  received,  or  by  his  n^lect  per- 
mitted some  other  person  to  receive,  the  said  compensa- 
tion-money ;  that  Inglis^  ElUce^  if  Co.  were  the  London 
agents  of  the  said  trustees,  and  that  the  blended  produce 
ofLes  Coteaux  and  Courland  Castle  estates  was  received 
by  Edward  ElUce  and  his  co-trustees,  or  Inglis^  ElKce,  §• 
Co,,  and  was  included  in,  or  accounted  for  by,  the  said 
trustees  in  the  said  suit;  and  their  discharge  included 
payments  made  by  the  trustees  for  the  rent  and  hire  of 
the  Courland  Castle  property :  that  John  Beid  was  the 
agent  of  the  trustees  in  Tobago  until  his  death,  when 
WUMam  Gordon  was  appointed  maqager,  under  an  order 
in  the  cause;  that  Alexander  McGregor  was  aflcr wards 
appointed  by  the  trustees  joint  manager  with  Gordon, 


508 


CASES  IN  CHANCERY. 


1848. 


Statement, 


without  the  authority  of  the  Court :  that  the  trustees 
also  afterwards  appointed  other  managers,  named  Currk 
and  Chadband;  that  Edward  EUice  was  appointed  con- 
signee in  1819,  and  so  continued  until  1830;  that  the 
said  agents,  managers,  and  consignees  did  not,  as  to  thdr 
dealings  with  the  Courland  Castle  property,  act  under 
any  authority  given  to  them  by  the  will  of  the  testator, 
or  by  the  Court ;  that  in  1828  an  appraisement  was 
made  of  the  slaves  attached  to  the  Courland  Castle  pro- 
perty, then  thirty-six  in  number,  at  a  sum  of  £1475. 
The  bill  charged  that  no  act  of  WUUam  WylHey  the 
Plaintiff's  father,  who  was  the  Plaintiff's  guardian,  and 
next  friend  in  the  said  suit  of  Morison  v.  Morison^  coold 
prejudice  or  affect  the  right  of  the  Plaintiff  to  the  relief 
sought  by  this  suit  in  respect  of  the  Courland  Castle 
property. 


The  bill  charged  that,  under  the  circumstances,  the 
Plaintiff  being  an  infant  at  the  time  when  he  became 
entitled  in  possession  in  respect  of  his  one-fourth  share 
or  interest  in  the  Courland  Castle  estate  and  premises, 
and  when  Edward  Ellice  was  in  such  possession  or  re- 
ceipt of  the  rents,  profits,  and  proceeds  thereof,  the 
Defendant,  Edward  Ellice^  ought  to  be  considered,  and 
he  in  fact  and  in  equity  constituted  himself,  and  became 
and  was,  bailiff,  guardian,  or  trustee,  for  the  benefit  and 
on  the  behalf  of  the  Plaintiff,  for  and  in  respect  of  the 
Plaintiff's  one-fourth  part,  share,  or  interest  in  the  Omit- 
land  Castle  estate,  slaves,  and  premises;  and  that  the 
said  Defendant,  having  once  entered  upon  or  remained 
in  possession  of  the  Plaintiff's  interest  in  the  Courland 
Castle  estate,  slaves,  and  premises,  and  made  himself 
bailiff,  guardian,  or  trustee,  in  respect  thereof,  for  the 
Plaintiff,  could  not  in  equity  throw  up  and  dischai^ 
himself  from  the  duties  and  liabilities  of  his  said  office, 
and  was  bound  and  ought  to  have  continued  therein 
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until  Plaintiff  should  attain  his  age  of  twenty-one  years, 
and  until  he  could  account  with  the  Plaintiff  and  sur^ 
render  to  him  his  interest  in  the  said  estate,  slaves,  and 
premises,  or  until  he  could  be  otherwise  legally  dis- 
charged from  his  said  office. 

The  bill  prayed  that  the  Defendant  Edward  ElUce 
might  be  declared  to  be  the  bailiff^  guardian,  or  trustee 
of  the  Plaintiff,  in  respect  of  the  Plaintiff's  interest  in 
the  Courland  Castle  estate,  slaves,  and  premises,  and 
that  he  might  be  decreed  to  account  with  the  Plaintiff 
accordingly,  and  pay  to  the  Plaintiff  what  shall  be  found 
due  to  him  upon  such  account 

The  Defendant  Edward  Ellice,  who  was  the  only 
Defendant  to  the  amended  bill,  demurred,  for  that  the 
three  other  daughters  of  Ellen  Morison,  Mary^  Mag- 
dalen,  and  EleonarOf  or  their  respective  heirs  if  they 
were  dead,  were  not  parties  to  the  bill. 


1848. 


Staiememi, 


Demurrer. 


Mr.  RomiUy  and  Mr.  Brett^  in  support  of  the  demur- 
rer for  want  of  the  other  cestui  que  trusts  as  parties, 
— the  cause  assigned  on  the  record.  They  also  insisted 
upon  the  absence  of  the  other  trustees,  under  the  will  of 
Oearge  Marisan,  as  a  ground  of  demurrer  ore  tenus. 

Mr.  ItoU  and  Mr.  fF.  Morris,  in  support  of  the  bill. 

The  questions  argued  were,  first,  whether  the  De- 
fendant, having  answered  the  original  and  amended  bill, 
was  not  precluded  from  demurring  to  the  re-amended 
bill;    Atkinson  v.  IIanway{a\    ElUce  v.   Goodson(b\ 


Argument. 


(a)  1  Cox,  800. 
VOL  VI. 


L   L 


{b)  3  Myl.  &  Cr.  053. 

H.  W. 
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Esdaile  y.  Molyneux  {a) ;  or  whether  this  objectioa  to 
answer,  and  demurrer  to  the  same  record,  was  not 
obviated  by  the  37th  General  Order  of  August,  1841, 
or  if  not,  hj  the  fact  that  the  bill  had  been  so  chai^^ 
by  the  amendment,  as  against  the  Defendant^  as  to 
entitle  him  to  meet  it  with  a  new  defence  :  Ritchk  y. 
Ayltmn(J>)y  Cre$y  y.  Bevan{c).  If,  for  either  leasoiiy 
it  was  still  open  to  the  Defendant  to  demur,  whether 
the  other  parties  interested  in  the  rents  and  profits  of 
the  Courland  Castle  estate  and  slayeSy  as  tenants  in  com- 
mon with  the  Plaintiff,  were  necessary  parties ;  HUHamM 
y.  FaweU{d),  Mare  y.  Malachy(e),  Tymer  v.  ESUif); 
or  whether  the  other  trustees  charged  by  the  bill  to 
haye  acted  with  the  Defendant  JEUice  in  the  trusts  of  the 
will  of  George  Morrison,  and  in  the  blending  of  the 
Courland  Cattle  property  with  the  deyised  property 
were  necessary  parties:  Lenaghan  y.  Smith (jg),  HaB 
y.  Austin  {h\ 


Judgftnent.       ViCE-ChANCELLOR  : — 

The  bill  in  this  case,  as  it  was  originally  framed, 
sought  to  charge  the  Defendant  Edward  Ellice,  and 
the  other  trustees  under  the  will  of  George  Morisan, 
in  favour  of  all  the  cestui  que  trusts  of  the  Courland 
Castle  estate,  and  all  the  cestui  que  trusts  were  parties 
to  the  suit.  Answers  were  filed  to  the  bill  by  the  De- 
fendant Edward  Ellice,  and  (as  was  stated  at  the  Bar) 
by  some  of  the  other  parties ;  and  the  bill  has  since  been 
amended  by  making  it  a  bill  against  the  Defendant  Edr 


(a)  2  Coll.  636. 
(h)  15  Ves.  79. 
(c)  13  Sim.  354. 
(<;)  2  PhiU.  329. 


(e)  1  Myl.  &  Cr.  559. 
(/)  11  Sim.  1. 
(ff)  2  Phill.  301. 
(h)  2  Coll.  570. 
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tror  J  JElUce  only,  who  has  thereupon  demurred  for  want 
of  parties. 

The  case  upon  this  bill  (as  I  understand  it)  is  this : 
that  the  Defendant  JEllice,  (whether  alone  or  jointly  with 
others),  unlawfully  and  without  authority,  entered  upon 
the  Plaintiff's  estate  and  held  the  same,  and  received 
the  rents  and  profits  during  his  infancy,  and  thereby 
became  accountable  to  the  Plaintiff  as  bailiff,  guardian, 
or  trustee  for  what  he  received  belonging  to  the  Plaintiff; 
and  that  he  has,  in  the  circumstances  stated  in  the  bill, 
continued  liable  for  subsequent  rents  and  profits,  and 
relief  is  prayed  accordingly.  The  bill,  in  fact,  insists, 
that  haying  once  occupied  the  Courland  Castle  estate  as 
biuliff,  guardian,  or  trustee  for  the  Plaintiff,  the  trustees 
could  not  lawfully  give  up  such  occupation,  and  that 
they  remain  still  liable.  Some  criticisms  were  applied 
to  the  words  '^bailiff,  guardian,  or  trustee"  in  the  bill. 
I  will  dismiss  that  part  of  the  argument  with  the 
observation,  that  the  words  "  bailiff,  guardian,  or  trus- 
tee," as  I  understand  them  in  this  bill,  are  synonymous 
expressions;  but  (whether  that  be  so  or  not)  the  at- 
tempt to  charge  the  Defendant  JEUice  in  any  event  as 
trustee  will  be  sufiicient  for  the  present  purpose. 

I  do  not  intend  to  enter  upon  the  question  which  was 
elaborately  argued  before  me  in  Boddy  v.  LefevreicL)^ 
in  January,  1842,  and  in  which  a  great  number  of  cases 
were  cited — the  question,  what  the  circumstances  are 
which  win  entitle  an  infant,  after  twenty-one,  to  proceed 
by  bill  in  this  court  for  an  account  against  a  party  who 
has  entered  upon  the  infant's  estate  and  received  the 
rents  and  profits  during  his  minority.    I  will  refer  only 
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Judgment, 


(a)  See  1  Hare,  602,  n. ;  see  also  3  Hare,  5  ;  8  Beav.  250. 
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to  Newburgh  v.  Bickerstaffe  {a)  and  Doe  v.  Keen  (ft).    In 
this  case^  according  to  the  bill,  the  trustees  under  George 
Morisoris  will  (in  the  trusts  of  which  it  appears  that  the 
Plaintiff  had  such  an  interest  as  made  him  a  necessary 
party  to  the  suit  of  Morisan  v.  Morison)  did  not  enter 
upon  the  Courland  Castle  estate  adversely  to  the  infant 
On  the  contrary,  the  Courland  Castle  estate  was  annexed 
by  the  trustees,  in  cultivation  and  management,  to  Les 
Coteaux  (one  of  the  devised  estates);  the  slaves  of  the 
two  were  worked  together,  the  rents  and  profits  blended 
and  mixed,  and  the  right  of  the  Plaintiff  and  the  other 
parties  interested  under  the  deed  of  June,  1808,  was  ac- 
knowledged throughout :  and,  as  I  understand,  (though 
this  is  not  necessary  to  my  argument),  the  Courland 
Castle  estate,  though  not  mentioned  in  the  bill  in  Morh 
son  V.  Marisony  was  the  subject  of  charge  and  discharge 
in  the  Master's  Office.     I  shall  therefore  assume,  in  the 
Plaintiff's  favour,  that  the  Defendant  EOice  was,  or  that 
Ellice  and  his  co-trustees  were,  accountable  to  the  Plain- 
tiff for  the  rents  and  profits  of  Courland  Castle.    But, 
upon  the  question  whether  the  Plaintiff  can  sue  EUiee 
alone,  another  point  must  be  considered.     Admitting 
that  the  Plaintiff  may  sue  EUice  as  bailiff,  guardian,  or 
trustee,  I  apprehend  he  is  clearly  not  bound  to  do  so; 
he  may  elect  to  treat  him  as  a  trespasser,  and  to  pursue 
his  rights  elsewhere.     If  Mr.  EUice  (as  the  bill  says) 
entered  upon  the  Plaintiff's  laud  unlawfully  and  with- 
out authority,  Mr.  ElUce  cannot   (unless  under  spe- 
cial circumstances)  have  a  right  to  say  the  Plaintiff 
shall  not  treat  him  as  a  trespasser,  but  shall  sue  him 
in  equity  and  not   elsewhere.     It  is  only  by  electing 
between  two  remedies  that  the  Plaintiff  brings  Mr. 
Ellice  here.     Then  the  question  arises,  whether,  if  the 


(a)  1  Vem.  295. 
{b)  7  T.  R.  886,  390 ;  and  2  Fonbl.  £q.  236. 
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Plaintiff  elects  to  treat  his  entry,  not  as  adverse,  but  as 
that  of  a  bailifi^  guardian,  or  trustee,  he  must  not  adopt 
the  case  which  actually  occurred ;  and  if,  in  fact,  Mr. 
JStUce  entered  or  held  Courland  Castle  on  the  Plaintiff's 
behalf,  not  alone,  but  jointly  with  others,  as  stated 
in  the  bill,  whether  the  Plaintiff  so  electing  must  not 
treat  all  as  bailiffs,  agents,  or  trustees,  and  not  any  se- 
parately ?  I  do  not  find  any  case  directly  touching  this 
point.  But,  upon  principle,  it  appears  to  me  that  such 
must  be  the  rule  of  the  Court  The  Plaintiff  may  treat 
a  party  who  enters  upon  his  land,  being  the  estate  of 
an  infant,  and  receives  the  rents  and  profits  without 
authority,  as  a  trespasser.  Equity,  at  the  election  of 
the  owner  of  the  estate,  will  permit  him  to  treat  the 
party  in  possession  as  bailiff,  guardian,  or  trustee.  But 
if  the  owner  elects  to  take  his  equitable  remedy,  it  must, 
I  conceive,  be  upon  equitable  terms,  and  those  terms 
must,  I  think,  in  the  circumstances  stated  in  this  bill, 
require  that  all  parties  jointly  liable  with  ElUce  should 
be  made  accountable  with  him. 


1848. 


Judgment. 


It  may  not  be  immaterial  on  the  question,  whether 
the  other  trustees  ought  to  be  parties  in  this  case,  to 
advert  to  the  fact  which  appears  on  the  bill,  that 
8ome  monies  have  been  accounted  for  in  the  suit  of 
Morison  v.  Marison,  in  respect  of  the  rent  and  hire 
of  the  Courland  Castle  estate  and  slaves.  It  is  not, 
however,  necessary  that  I  should  rely  upon  this  ground 
for  requiring  the  other  trustees  to  be  brought  before  the 
Court  in  this  suit 


It  is  also  objected  by  the  Defendant,  that  the  other 
cestui  que  trusts,  Mary,  Magdalen,  and  Eleonora,  or 
their  representatives,  are  necessary  parties  to  this  suit 
Upon  this  point,  (which  is  the  ground  of  demurrer  as- 
signed upon  the  record),  I  think  the  demurrer  cannot 
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be  sustained.  I  cannot  find  in  the  bill  any  averments 
shewing  whether  the  other  cestui  que  trusts,  or  any  of 
them,  were  infants  or  not  at  the  death  of  JEUen  MarisoH^ 
the  mother,  nor  whether  their  shares  of  the  Courland 
Castle  property  have  been  accounted  for  to  them  or  not; 
nor  whether  they  were  interested  in  the  devised  estates; 
nor  whether  they  were  parties  in  the  suit  of  Moriton  v. 
Morison ;  nor  any  other  allegation  shewing  their  posi- 
tion, except  that  they  were  respectively  entitled  to  one- 
fourth  of  Courland  Castle  estate. 


Now,  if  Mary,  Magdalen^  and  Eleanora  were  not 
infants  at  the  death  of  EUen  Morisan^  their  mother,  the 
tenant  for  life  of  Courland  Castle,  they  could  not  have 
sustained  a  bill  in  equity  for  relief  of  the  nature  sought 
in  this  suit ;  and  if  they  were  infants,  they  were  not 
bound  to  proceed  in  equity.  In  the  absence,  therefore, 
of  all  special  circumstances,  the  other  cestui  que  trusts 
are  not  amenable  to  the  jurisdiction  of  the  Court,  as 
between  JEllice  and  themselves ;  and  if  that  be  so,  they 
might  demur,  if  they  were  made  parties,  and  if,  as 
against  them,  the  bill  would  be  demurrable,  the  Phun- 
tiff  cannot  be  compelled  to  make  them  parties  to  the 
suit  It  may  be  said,  indeed,  that  the  ground  upon 
which  I  have  held  that  the  trustees  should  all  be  par- 
ties, extends  to  the  cestui  que  trusts ;  but  a  decision 
to  that  effect  would  be  to  hold  that  Mr.  JElUce,  by  die 
wrongful  acts  which  are  alleged,  might  deprive  the 
Plaintiff  of  his  equitable  remedies  against  himself,  whidi 
plainly  cannot  be. 

Then,  as  to  the  questions  of  form :  it  waa  said  that 
Mr.  EUiccy  having  answered  the  original  bill,  could 
not  demur  to  the  amended  bill.  To  this  objection 
two  answers  were  given:  First,  it  was  said  that  the 
original  bill  was  so  completely  changed  by  the  amend- 
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mentfl,  that  the  answer  upon  the  record  to  the  original 
bill  was  not  an  answer  to  the  amended  bill.  Secondly, 
that  the  37th  General  Order  of  August,  1841,  has  taken 
away  the  ground  of  the  objection,  that  the  answer  will 
OTerrule  the  demurrer. 


1848. 
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If  the  original  bill  had  been  so  changed  as  the  argu- 
ment for  the  Defendant  supposes,  there  would  certainly 
be  no  question  that  the  Defendant  should  be  allowed 
the  same  discretion  as  to  the  form  of  his  defence,  as  if 
he  came  entirely  upon  a  new  record ;  but  I  am  not  pre- 
pared to  admit  that  any  such  change  has  been  made 
on  this  record.  The  answer  of  Mr.  Ellice  was  his 
aeyeral  answer  to  the  bill ;  and  whatever  be  there  ad- 
mitted as  his  own  act,  whether  alone  or  jointly  with  his 
co-trustees,  is  an  answer,  in  part,  to  the  amended  bilL 
I  cannot  admit  that  an  attempt  to  charge  him  alone  by 
an  amended  bill,  the  original  bill  haying  sought  to 
charge  him  in  a  suit  in  which  other  persons  were  par- 
ties, is  such  a  variation  of  the  subject  of  the  suit,  that 
the  former  proceedings  arc  to  be  disregarded  in  con- 
sidering the  form  of  the  defence  to  the  amended  bill. 

I  am,  however,  satisfied  that  the  37th  Order  of 
August,  1841,  applies  to  the  present  case,  and  is  an 
answer  to  the  objection  founded  upon  the  fact  that  the 
Defendant  has  answered  the  original  bill.  The  ground 
of  the  general  proposition  is,  that  the  amended  bill  is 
the  original  bill  amended  and  written  upon ;  and  if  that 
be  so,  the  answer  to  the  original  bill,  and  the  answers 
to  the  amended  bill,  must  be  taken  together  as  one 
answer  to  the  entire  record.  It  is  evidently  the  prac- 
tice so  to  regard  it ;  for  if  a  Defendant  should,  in  his 
answer  to  an  amended  bill,  repeat  his  answer  to  matters 
which  he  had  answered  before,  such  repetition  would 
be  subject  to  exception  for  impertinence. 
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The  37th  Order  was  made  for  the  puipoee  of  re- 
lieving defendants  from  the  difficulty  which  previoualj 
existed  in  framing  their  defence  by  demurrer  or  plea, 
owing  to  the  strictness  of  the  rule  that  prevented  them 
from  answering  any  part  of  the  bill  to  which  the 
demurrer  or  plea  properly  extended.  If  the  37th  Order 
was  required  for  the  relief  of  defendants  in  cases  where 
the  answer  and  demurrer  or  plea  were  contained  in 
the  same  instrument,  It  fortiori  would  it  be  necessary 
in  cases  where  the  bill  is  amended  after  answer,  and 
where  the  defence  is  to  be  made  by  a  further  instru- 
ment, which,  with  the  former  answer,  is  to  constitute 
only  one  record.  The  case  cannot  be  stated  more 
strongly  for  the  Plaintiff,  than  by  supporing  that  the 
material  facts  stated  in  the  amended  bill  are  covered  by 
the  answers  already  put  in  by  the  Defendant*  Under  the 
37th  Order,  the  Defendant  may  notwithstanding  demur 
to  the  amended  bill ;  and,  for  the  reasons  which  I  have 
stated,  I  allow  the  demurrer. 
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COLE  V.  COLES.  ^^^  ^7^ 

1st  July. 

Joseph  ELLIS,  the  devisee,  under  the  will  of  his  The  clauses  of 

#•1  *•  lit  iii/»i  r»  *^c  statute  for 

rather,  of  a  copyhold  tenement  held  oi  the  manor  oi  the  relief  of 
Launion,  in  the  county  of  Oxford,  (to  which  the  father  o^^^^ik^J^^^ 
had  been  admitted  in  1770),  in  September,  1824,  took  Tidithat.ia 

'  *•  ,  ,        case  the  m- 

the  benefit  of  the  act  then  in  force  for  the  relief  of  in-  solvent  shall  be 
solvent  debtors,  and  thereupon  conveyed  and  assigned  copyhold  or 
all  his  real  and  personal  estate  to  the  provisional  as-  ^'^™^  j,. 
signee,  who,  in  November  following,  duly  conveyed  and  sjgnmcnt  to  or 

JT       „     1  certified  copy 

assigned  the  same  estate  to  one  Powell^  the  permanent  of  the  appoint- 
assignee,   for  the  benefit  of   himself  and  the  other  Ms^nec  shall 
creditors  of  the  insolvent.     The  schedule  filed  by  the  ^  ^""^^  «>° 

•^   ^         the  court  rolls 

insolvent  mentioned  the  copyhold  tenement  as  being  of  the  manor, 
part  of  his  estate,  and  stated  where  the  copies  of  court  assignee  shall, 
«>U  were.  rL'ttX" 

make  sale  of 
all  the  estate 

Powell,  the  assignee,  permitted  the  insolvent  to  con-  and  effects  of 
tinue  in  the  occupation  and  enjoyment  of  the  copyhold  g^e  not  man-' 
tenement,  out  of  compassion,  (as  was  alleged  by  the  dfi^tor^  onf"^ 
Plaintiff  in  this  cause),  and  he  also  allowed  the  copies  of     The  omission 
court  roll  to  remain  in  the  possession  or  power  of  the  of  ^n^i^JioiJ^^' 
insolvent     No  entry  of  either  of  the  assignments  to  the  debtor  to  sell 

,  or  take  posses- 

assignees  of  the  insolvent,  pursuant  to  the  7th  section  of  sion  of  the 
the  statute  1  Geo.  4,  c.  119,  (the  statute  then  in  force,  ofthehisoivent! 
which  corresponds  with  the  20th  section  of  the  statute  ^^}°  ^A'u  *" 

'^  entry  of  the  as* 

signment  or 
copy  of  the 
appointment  of  the  assignee  to  be  made  on  the  court  rolls,  or  to  possess  themselves  of 
the  copies  of  court  roll  for  a  period  of  nineteen  years  after  the  insolvency,  whereby  the  in- 
soWent  is  enabled  to  retain  the  property  and  hold  himself  out  as  the  owner,  and  mortgage 
it  for  Talne  to  a  person  who  had  no  actual  knowledge  of  the  insolvency,  does  not  consti- 
tate  an  equitable  ground  for  giving  such  mortgagee  a  charge  in  priority  to  the  title  of  the 
assignee. 

An  appointment  of  a  person  claiming  to  be  a  creditor  of  an  insolvent  debtor,  assignee 
of  his  estate  and  effects  in  the  place  of  a  deceased  assignee,  on  condition  that  the  person 
so  appointed  shall  prove  his  debt  by  affidavit  on  taking  out  his  appointment,  such  debt 
having  been  afterwards  proved  accordingly,  is  a  valid  appointment,  entitling  the  party  so 
appointed  to  sustain  a  suit  for  the  purpose  of  recovering  property  claimed  as  part  of  the 
estate  of  the  insolvent. 
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1848.  7  Geo.  4,  c.  57,  and  the  47th  section  of  the  1  &  2  Vict 
c.  110),  was  made  on  the  rolls  of  the  manor,  until  the 
year  1843,  afler  the  death  of  the  insolvent.  PoweU  died 
in  1828.  No  steps  were  taken  for  the  appointment  of 
another  assignee  until  1843,  and  the  insolvent  continued 
in  possession  of  the  copyhold  tenement  until  his  deatL 
The  insolvent  was  admitted  tenant  to  the  premises  at  a 
Court  holden  in  August,  1839. 

In  February,  1840,  the  Defendant,  John  Coles,  who 
had  no  knowledge  of  the  insolvency,  lent  the  insolvent 
50^  upon  mortgage  of  the  copyhold  tenement ;  and  the 
insolvent  then  made  a  conditional  surrender  of  the  pre- 
mises to  John  Colesy  as  such  security,  before  two  tenants 
of  the  manor,  according  to  the  custom,  and  delivered  to 
the  Plaintiff  the  copies  of  court  roll,  of  the  admisuons  of 
his  father  in  1770,  and  himself  in  1839.  This  sum,  with 
interest  and  further  charges,  amounting  in  the  whole  to 
about  100^,  was  due  to  the  Defendant,  John  Coks,  at 
the  death  of  the  insolvent,  which  took  place  in  Deoeno- 
ber,  1842. 

On  the  30th  of  March,  1843,  the  Court  for  the  Be- 
lief of  Insolvent  Debtors  appointed  the  Plaintiff  assignee 
of  the  estate  and  effects  of  the  deceased  insolvent,  in  the 
place  and  stead  of  Powell,  by  an  order  in  the  following 
form: — "That  William  Cole,  creditor  &c,  shaU  be, and 
the  said  William  Cole  is  hereby  appointed,  new  assignee 
of  the  estate  and  effects  of  &c.,  upon  the  said  William 
Cole  proving  his  debt  by  afBdavit  on  taking  out  his  ap- 
pointment." In  the  month  of  April,  1843,  the  Plaintiff 
made  and  filed  an  affidavit  of  his  debt,  according  to  the 
terms  of  the  order.  No  conveyance  or  assignment  was 
made  to  the  Plaintiff  by  any  representative  of  PoweU; 
but  soon  afler  the  appointment  of  the  Plaintiff  as  as- 
signee, notice  was  given  to  the  steward  of  the  manor  of 
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the  proceedings  in  the  msolvency^  and  the  assignments 
under  the  same ;  and  the  steward  refused  to  admit  the 
Defendant,  John  Coks,  on  his  presenting  the  conditional 
surrender  of  February,  1840. 

On  the  7th  of  July,  1843,  the  Pl^tifF,  after  calling  a 
meeting  of  the  creditors,  caused  the  copyhold  premises 
to  be  offered  for  sale  by  auction,  at  which  the  Defend- 
ant, John  Coles,  attended,  and  was  the  highest  bidder, 
claiming  at  the  same  time  to  be  a  mortgagee  of  the  pro- 
perty. He  subsequently  insisted  upon  a  right  to  deduct 
the  amount  of  his  mortgage  debt  from  the  purchase- 
money. 

The  bill  was  filed  by  WUliam  Cole,  the  assignee,  for 
specific  performance  of  the  contract  by  payment  of  the 
purchase-money.  The  bill  charged  that  the  Defendant 
knew  of  the  insolvency  before  the  time  of  his  pretended 
mortgage;  that  nothing  was  due  on  the  mortgage; 
and  that  the  Defendant  never  in  fiict  advanced  money 
to  the  insolvent  The  bill  minutely  inquired  into  the 
particulars,  and  put  the  Defendant  to  strict  proof  of  the 
alleged  loan*     At  the  hearing. 

The  Yice-Chancellor,  upon  the  opening  of  the  cause, 
sud,  that  the  proper  course  would  be  to  direct  the  usual 
reference  of  title  to  the  Master. 
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It  was  then  stated,  and  agreed  on  both  sides,  that, 
assuming  the  Plaintiff  to  have  been,  before  the  bill  was 
filed,  duly  appointed  assignee  of  the  estate  of  the  in- 
solvent in  the  place  of  Powell^  (which  the  Defendant 
did  not  admit),  the  only  questions  between  the  parties 
were,  first,  whether  the  Defendant  was  entitled  to  re- 
tain the  amount  of  his  mortgage  debt  out  of  the  pur- 
chase-money ;  and,  secondly,  the  costs  of  the  suit  ?    All 
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objections  to  the  title,  except  that  arising  out  of  the 
Defendant's  chum,  being  waived,  the  questions  were  ar- 
gued :  Parrott  v.  Sweetland  (a). 

Mr.  C.  P.  Cooper  and  Mr.  Simpson,  for  the  Plaintiff 
— The  directions  in  the  Insolvent  Debtors  Act  concern- 
ing entering  the  assignment  on  the  rolls  of  a  manor,  and 
as  to  the  time  and  mode  of  selling  the  estate,  are  merely 
directory:  Doe  v.  Glen/ield {b).  Doe  v.  Evans {c\  Ma- 
ther V.  Priestman  {d).  The  circumstance,  that  the  De- 
fendant was  deceived  by  the  insolvent,  said  induced  to 
advance  money  on  the  mortgage,  was  the  Defendant's 
own  fault,  for  he  might  have  searched  the  Insolvent 
Lists. 


Mr.  Shapter,  for  the  Defendant. — The  Plaintiff  has 
not  shewn  a  title  to  maintain  the  suit,  inasmuch  as 
his  appointment  as  assignee  was  only  conditional  on 
his  proving  his  debt,  and  there  is  no  such  officer 
as  a  conditional  assignee.  And,  in  order  fully  to 
invest  the  Plaintiff  with  his  character  of  assignee,  tlie 
property  should  be  vested  in  him  {e).  The  legal  estate 
was  vested  in  Powell,  the  former  assignee ;  Doe  v. 
Glenfield  {/);  and,  upon  his  death,  the  same  vested  in 
his  heir  or  devisee.  It  is  true  the  14th  section  of  the 
statute  1  Geo.  4,  c.  119,  provided  that,  in  case  of  the 
death  of  the  assignee,  the  Court  might  appoint  a  new 
assignee,  and  that,  by  his  appointment,  the  estate  should 
vest  in  him;  but  that  statute  was  repealed  in  1826  by 
the  statute  7  Geo.  4,  c.  57,  except  as  to  the  powers 
given  to  the  Court ;  and  the  provision  as  to  vesting  the 


(a)  3  Myl.  &  K.  665. 

(b)  1  Bing.,  N.  S.,  729. 

(c)  1  Cr.  &  M.  450. 

(d)  9  Sim.  352. 

(e)  Owen  v.  Owen,  1   Atk. 


496 ;  Fol^  v.  JVoniner,  2  J.  & 
W.248;  JVarburUmy.Stm^ 
14  Sim.  631. 
(/)  1  Bing.,  N.  S.,  731. 
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property  of  insolyents  or  their  assignees  by  their  ap- 
pointmentj  was  only  renewed  as  to  new  insolvencies. 
Secondly,  the  assignees  of  the  insolvent's  estate  have  not 
in  this  case  taken  the  steps  necessary  in  order  to  acquire 
the  priority.  The  authorities  referred  to  for  the  posi- 
tion, that  the  clauses  in  the  Insolvent  Debtors  Act  con- 
cerning registration  and  sale  are  merely  directory,  are 
cases  relating  to  the  right  of  the  assignees  against  the 
insolvent  or  those  claiming  as  volunteers  under  him. 
£ven  this  may  be  questioned  on  the  authority  of  Searle 
V.  Law  (a),  in  which  case  it  was  held,  that  the  directions 
of  the  statute  31  Geo.  4,  c.  126,  as  to  the  mode  of  trans- 
ferring turnpike  bonds,  are  mandatory  and  essential. 
Those  authorities  have  no  application  to  the  case  of  a 
piuxihaser  for  value,  bon&  fide,  and  without  notice.  The 
principle  of  the  enactment  requiring  the  assignee  to  en- 
ter on  the  rolls  his  title  to  copyholds,  is  to  protect  pur- 
chasers, as  appears  from  the  analogous  provisions  found 
in  the  statutes  5  &  6  Vict  c  116,  s.  8,  1  &  2  Will  4, 
o.  56,  ss.  26  and  27,  and  6  Geo.  4,  c  16,  s.  64.  There  was 
in  this  case,  on  the  part  of  the  creditors  of  the  insolvent, 
or  the  assignees  who  represented  them,  such  gross  ne- 
gligence in  allowing  the  insolvent  to  occupy  and  enjoy 
the  property  from  his  insolvency  in  1824  imtil  his  death 
in  December,  1842, — ^in  not  possessing  themselves  of  the 
copies  of  court  roll, — in  not  selling,  and  in  not  enter- 
ing their  title  on  the  rolls,  that  the  title  of  the  Defend- 
ant as  mortgagee  ought  to  prevail :  Evans  v.  Bicknell(b\ 
WhUbread  v.  Jordan  {c).  Lastly,  on  the  question  of 
costs.  Whatever  the  decision  of  the  Court  may  be  on 
the  principal  question,  of  the  right  of  the  Defendant  as 
mortgagee,  the  Plaintiff,  who  has  impeached  by  his  bill 
the  existence  and  truth  of  the  Defendant's  debt,  and  has 


1848. 


Argument, 


(a)  15  Sim.  95.  (b)  6  Yes.  174. 

(c)  1  Y.  &  C.  330. 
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wholly  failed  on  that  part  of  his  cafle,  ought  to  pay  the 
costs  of  that  part  of  the  suit :   Glascott  y.  LMng  (a). 


Judgment,       ViCE-ChANCELLOR  : — 

It  does  not  appear  to  me  that  there  is  any  difficulty 
in  regard  to  the  form  in  which  the  appointment  of  the 
Phdntiff  as  the  new  assignee  has  been  made.  The  Court 
for  the  Relief  of  Insolvent  Debtors  are  empowered  to 
make  the  appointment;  and  I  must  assume  that  the 
creditors  are  satisfied  with  the  coiu'se  which  has  been 
taken,  and  that  the  Phdntiff  is  well  appointed.  With 
regard  to  the  assignment  of  the  legal  estate,  the  statute 
1  Geo.  4|  c.  119  {b)y  enacts,  that,  upon  the  appointment 
of  a  new  assignee,  the  estate  of  the  former  assignee  shall 
immediately  vest  in  him.  But  if  neither  the  Plaintiff 
nor  the  Defendant  have  the  legal  estate,  the  Plaintiff 
has  the  earlier  and  better  equitable  title.  The  mere 
possession  of  the  legal  estate  is  not  material  in  this  case, 
which  is  a  suit  for  specific  performance,  and  in  which 
the  question  in  whom  the  legal  estate  is  vested  raises 
only  a  question  of  conveyance. 

This  is  certainly  a  hard  case  upon  the  Defendant;  but 
I  do  not  see  anything  in  the  circumstances  which  affords 
a  ground  for  rendering  him  equitable  relief.  The  in- 
solvent was  permitted  to  appear  ostensibly  the  owner  of 
the  property,  but  he  did  not  thereby  acquire  any  new 
title.  The  insolvent  or  the  Defendant  himself  may 
have  continued  in  possession  of  the  property  for  nine- 
teen years  and  a  half^  but  that  would  not  give  the 
party  who  so  retained  possession  a  defence  at  law 
against  an  ejectment ;  and  this  is  a  case  in  which  equity 


(a)  2  Phil.  310.         (b)  Sect.  14,  and  7  Geo.  4,  c.  67,  s.  38. 


Judgment, 
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mafit  follow  the  law.  The  fact,  that  the  title-deeds  of  an  1848. 
estate  have  been  left  in  the  possession  of  a  party  to 
whom  they  did  not  belong,  is  not  alone  a  ground  of 
equity  in  favour  of  a  third  party,  who  has  been  thereby 
deceived.  Copies  of  court  roll  are  not  strictly  within 
the  description  of  title-deeds.  All  the  information 
which  they  could  afford  may  be  found  on  the  court 
rolls ;  and  there  is,  therefore,  still  less  reason  for  giving 
weight  to  the  circumstance,  that  the  copies  were  under 
the  control  of  the  insolvent,  than  if  the  instruments  were 
properly  title-deeds.  The  defendant,  moreover,  might 
have  searched  the  lists  of  insolvent  debtors.  I  cannot 
say  there  has  been  that  gross  negligence  on  the  part  of 
the  assignee  as  should  induce  a  Court  of  equity  to  inter- 
pose on  behalf  of  a  mortagee  to  postpone  the  creditors 
of  the  insolvent. 

The  provisions  of  the  statute  which  relate  to  the 
entry  of  the  assignment  on  the  court  rolls,  where  the 
insolvent  is  entitled  to  any  copyhold  estate,  and  to  the 
sale  of  the  estate  of  the  insolvent  with  all  convenient 
speed,  point  out  the  duties  to  be  performed  by  the  as- 
signee, as  an  officer  of  the  court,  for  the  benefit  of  the 
creditors.  But  I  think  those  provisions  are  Rectory 
only,  and  that  it  is  not  open  to  any  third  person  to 
dispute  the  validity  of  the  title  of  the  assignee  on  the 
ground  that  the  steps  so  directed  to  be  token  have  been 
delayed  or  omitted. 

The  Defendant  then  insists  that  the  Plaintiff  ought 
to  pay  the  costs  of  the  suit,  or  so  much  as  have  been 
occasioned  by  his  denial  of  the  debt  claimed  by  the  De- 
fendant, to  be  charged  upon^  the  estate.  I  do  not  under- 
stand the  bill  as  doing  more  than  challenging  the  claim 
of  the  Defendant,  and  putting  him  to  establish  his  alleged 
mortgage.    The  bill  does  not  charge  the  Defendant  with 
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Judgment, 


any  fraud.     It  is  nothing  but  the  common  case  of  a 
disputed  claim. 


Dbclarb  that  the  Plaintiff  is  well  appointed  assignee  of  the 
estate  and  effects  of  Joseph  EUu;  and  the  Defendant,  hy  his 
counsel,  waiving  a  reference  as  to  the  title  to  the  estate,  decree 
that  the  agreement  of  the  7th  of  July,  1843,  be  specifically  per- 
formed and  carried  into  execution.  Let  the  Plaintiff  oonrej, 
assign,  or  surrender  the  premises  to  the  Defendant,  or  to  whom 
&c. ;  and  let  the  Master  settle  such  conveyance,  assignment,  or 
surrender,  in  case  the  parties  differ  about  the  same ;  and  upon 
the  Plaintiff  executing  such  conveyance,  assignment,  or  sur- 
render, let  the  Defendant  pay  to  the  Plaintiff  the  anm  of  140/^ 
the  remainder  of  the  purchase-money,  with  interest  at  4A  per 
cent,  from  the  2nd  day  of  March,  1844,  and  the  costs  of  the  suit 
to  be  taxed,  &c.    Liberty  to  apply. 


Affirmed  by  the  Lord  Chancellor,  Nov.  16th,  184a 


1849. 

16M  Feb. 

If  a  defendant, 
who  has  been 
examined  by 
the  Plaintiff  as 
a  witness  in  the 
cause,  submits 
to  a  decree 
against  himself, 
notwithstand- 
ing such  exami- 
nation, the  fact 
of  that  exami- 
nation haying 
been  had  can- 
not be  sustain- 
ed by  the  other 
Defendants 
who  have  not 
been  examined, 
as  an  objection 
to  a  decree 
•gainst  them. 


SMITH  t;.  SMITH. 

A.  SUIT  against  trustees  and  executors.  The  Plain- 
tiff examined  two  of  the  Defendants,  the  trustees,  as 
witnesses  in  the  cause. 


The  Solicitor^General  and  Mr.  Amphlett,  for  the 
Pkintiff. 

Mr.  Kenyon  Parker  and  Mr.  Hardy ^  for  a  Defendant, 
another  trustee,  submitted  that  the  bill  must  be  dis- 
missed. The  Court  could  not  make  a  decree  against 
the  Defendant,  who  had  been  examined  as  a  witness 
for  the  Plaintiff;  and  the  decree  could  not  be  made 
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against  the  other  trustee  alone :    Champion  v.  Cham-' 
pton(a). 

The  trustees,  who  had  been  examined,  did  not  object 
to  the  decree  being  made,  as  agtdnst  themselves. 
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Smith 

V, 

Smith. 


Argument, 


Vicb-Chanceli^r  2 — 

The  Defendants  who  have  been  examined  as  wit- 
nesses by  the  Plaintiff  were,  primd  facie,  discharged 
from  liability  in  this  suit  by  the  course  so  taken  by  the 
Plaintiff.  But  the  examination  of  those  Defendants 
does  not  necessarily  affect  the  other  Defendant  The 
only  objection  which  arises,  so  far  as  he  is  concerned,  is, 
that  the  decree  cannot  be  made  against  him  unless  it 
be  also  made  against  the  co-Defendants.  If,  then,  the 
Defendants,  who  might  take  the  objection  that  they  are 
discharged  from  the  suit  by  the  mere  fact  of  their  ex- 
amination, appear,  and  submit  to  the  decree  of  the 
Court,  and  thereby  take  upon  themselves  a  renewed 
liability  in  the  suit,  it  is  not  open  to  the  other  Defend- 
ant to  object  that  they  ought  not  to  do  so ;  and,  in  that 
case,  the  examination  does  not  preclude  the  Court  from 
making  the  decree.  The  Defendant  who  has  taken  the 
objection  cannot  have  anticipated  the  course  taken  by 
the  Plaintiff;  he  cannot,  therefore,  have  been  misled 
by  it  in  the  conduct  of  the  suit. 


Judgment, 


(a)  16  Sim.  101. 


VOL.   VI. 


M  M 


H.  W. 
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5th,  7M,  6^ 
lOth  July. 

Wbere  a  hui- 
band  cove- 
nanted, by  his 
marriage  set- 
tlement, to 
give,  devise, 
bequeath,  and 
secure  to  his 
widow  an  an- 
nuity for  her 
life  after  his 
decease,  to  be 
levied,  raised, 
and  paid  to  her 
by  his  heirs, 
executors,  or 
administrators, 
and  the  hus- 
band afterwards 
died  intestate, 
it  was  held,  on 
the  authority  of 
Cfroueh  V. 
Strattorif  that 
the  widow's 
share  of  the 
husband's  per- 
sonal estate, 
under  the  Sta- 
tute of  Distri- 
butions, was 
not  to  be  taken 
by  her  as  a  per- 
formance of  his 
covenant,  either 
wholly  or  pro 
tan  to. 


SALISBURY  V.  SALISBURY. 

1  HE  settlement  made,  in  1843,  prior  to  the  marriage 
of  Thomas  SaUsbury^  the  intestate,  with  Elizabethy  his 
wife,  recited,  that,  upon  the  treaty  for  the  said  intended 
marriage,  it  was  agreed  that  the  said  Thomas  SaUAury 
should,  in  the  event  of  the  said  Elizabeth  surviving  him, 
secure  to  her,  during  the  term  of  her  natural  life,  an  an- 
nuity or  yearly  sum  of  500^  at  the  least ;  and  contained  a 
covenant,  by  Thomas  Salisbury/  with  the  sud  EUzahdk, 
that,  after  his  decease,  hb  heirs,  executors,  or  administra- 
tors should  levy  and  raise,  out  of  his  real  and  personal 
estate,  one  annuity  or  yearly  sum  of  500/.,  by  equal  half- 
yearly  payments,  to  commence  and  be  made  within  ax 
months  after  his  decease,  and  should  pay  the  same  annuity 
of  500/.,  when  and  as  the  same  should  become  due  and 
payable,  into  the  proper  hands  of  the  said  Elizabeth^  or 
unto  her  order,  (signified  as  therein  mentioned),  for  her 
separate  use,  independent  of  any  future  husband.  And 
the  said  Thomas  Salisbury  covenanted  with  the  siud 
Elizabeth^  that  he  would,  by  his  last  will  and  testament 
in  writing,  give,  devise,  bequeath,  and  secure  to  her  the 
said  annuity  of  500/.  at  the  least,  as  aforesaid. 

Thomas  Salisbury  died  in  1847,  intestate;  and  the 
said  Elizabeth,  his  widow,  was  his  administratrix.  The 
bill  was  filed  by  the  only  child  of  the  marriage,  and 
prayed  a  declaration  that  the  provision  made  by  the  set- 
tlement for  the  Defendant  was  in  bar  of  any  claim  which 
she  might  be  entitled  to  make  upon  the  estate  of  the 
intestate  as  his  widow,  and  that  she  was  not  entitled  to 
be  paid  thereout  any  sum  beyond  the  annuity  of  500/. ; 
or  that  it  might  be  declared  that  the  covenants  in  the 
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settlement,  on  the  part  of  the  intestate,  had  been  per- 
formed and  satisfied  by  the  share  of  the  personal  estate 
of  the  intestate  to  which  the  Defendant  became  enti- 
tled as  his  widow,  under  the  Statute  of  Distributions,  if 
such  share  were  greater  or  equal  in  value  to  the  annuity 
of  500/. ;  and,  in  case  such  share  were  less  in  value  than 
the  annuity,  that  the  said  covenants  had  been  performed 
BO  far  and  for  so  much  as  the  said  share  would  extend 
to ;  and  that  it  might  be  declared  that  the  Defendant  was 
not  entitled  to  be  paid  the  annuity  of  500L  out  of  the 
intestate's  personal  estate,  in  addition  to,  and  independ- 
ently of,  her  share  as  his  widow,  under  the  Statute  of 
Distributions. 
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Salisbury 

V. 

Salisbury. 


Statement. 


The  administratrix,  by  her  answer,  admitted  that  the 
personal  estate  of  the  intestate  amounted  to  about 
21,000/.,  and  claimed  her  annuity  of  500/1,  and  also  her 
widow's  share  of  the  residuary  estate,  under  the  Statute 
of  Distributions.  After  providing  for  the  payment  of  the 
annuity,  the  Master  found,  that  the  infant  Plaintiff 
and  the  administratrix  were  the  next  of  kin,  and  parties 
entitled,  under  the  statute,  to  the  personal  estate  of  the 
intestate,  and  that  the  debts  were  paid.  On  the  hearing 
for  further  directions. 

The  Solicitor^ General  and  Mr.  Alston^  for  the  Plain-      Argument, 
tiff. 

Mr.  Bolt  and  Mr.  Sidney  Smithy  for  the   Defend- 
ant. 


On  behalf  of  the  Plaintiff,  it  was  contended,  that  the 
distributive  share  of  the  personal  estate  left  by  the  in- 
testate, to  which  the  widow  would  be  entitled  under  the 
statute,  was  a  performance  of  the  covenant,  either  wholly 

M  M  2 
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Salisbury 

V. 

Salisbury. 
Argument, 


or  in  part ;  and  that^  if  the  performance  was  partial  only, 
it  must  be  taken  pro  tanto.  This  was  the  settled  law, 
in  case  of  a  covenant,  to  leave  a  gross  snm,  or  a  fixed 
sum  of  money  equivalent  to  the  value  of  an  annuity,  at 
the  death  of  the  covenantor,  and  there  was  no  sound  dis- 
tinction between  the  case  of  an  annuity  and  an  ascer- 
tained sum.  There  might  be  partial  performance.  It 
was  not  necessary  for  this  purpose  that  there  should 
be  a  satisfaction.  In  the  case  of  Couch  y.  Stratton{a\ 
the  point,  whether  an  annuity  should  not  be  governed 
by  the  same  rule  as  was  applicable  to  a  gross  sum,  was 
not  argued.  It  was  assumed  by  the  Court,  as  well  as 
by  counsel,  that,  as  to  the  annuity  or  life  interest  of  the 
administratrix  in  the  fund  which  she  did  not  take  abso- 
lutely, the  administratrix  was  entitled  to  the  benefit  of 
that  part  of  the  covenant,  vnthout  regard  to  her  distri- 
butive share ;  and  Lord  Rosslyn  held,  that  the  covenant 
was  entire,  and  that  he  could  not  take  that  to  be  a  satis- 
faction of  part  of  a  covenant,  which  did  not  even  pretend 
to  satisfy  the  rest ;  and,  therefore,  it  followed^  that  the 
covenant  was  not  satisfied:  it  was  not  argued  that  it 
was  either  wholly  or  partly  performed. 


On  the  part  of  the  Defendant,  it  was  said,  that  the 
argument  on  the  other  side  would  have  had  more  force, 
if  it  had  been  possible  (which  it  was  not)  for  the  case 
to  have  been  put,  on  the  part  of  the  Plaintiff,  as  a  case 
of  satisfaction.  Where  satisfaction  could  be  insisted 
upon,  the  covenant  was  so  moulded  in  constmction  as  to 
make  it  fit  the  act  which  was  done  —  the  intestacy. 
But  where  the  proposition  was,  that  the  act  covenanted 
to  be  done  was  actually  performed,  there  was  no  scope 
for  any  departure  from  the  strict  terms  of  the  covenant 


(a)  4  Ves.  391. 
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The  Plaintlfi*  might,  with  some  pkusibility,  have  con- 
tended, that  the  obligation  was  satisfied ;  but  it  was  im- 
possible to  say  that  the  terms  of  the  present  covenant 
had  been  performed.  The  other  cases  cited  were, 
Blandy  v.  Widmare  (a),  Lee  v.  UAranda  (J),  Garthshore 
V.  Chalie  (c),  Kirkman  v.  Kirkman  (rf),  Goldsmid  v.  Gold- 
sm{d{e)y  Broughton  v.  Errington  {f)^  Haynes  v.  Mico  (y). 
Barret  v.  Bechford{h\  Devese  v.  Pontet{i). 


1848. 
Saxisbury 

V. 

Salisbury. 
Argument. 


Vice-Chancellor  : — 

The  rule  adopted  in  the  decisions  upon  this  question 
appears  to  me  to  be  purely  arbitrary.  Lord  Eldon^  in 
Garthshore  v.  Chalie  (A),  has  referred  the  case  to  a  prin- 
ciple ;  but,  in  the  absence  of  that  explanation,  it  would 
be  difficult  to  see  why  the  right  of  the  widow  to  her 
distributive  share  should  be  excluded  by  her  right  under 
another  contract.  In  the  case,  however,  of  a  covenant 
to  pay  a  gross  sum,  the  question,  as  Sir  Tliomas  Plumer 
has  said,  in  Goldsmid  v.  Goldsmid  {1)^  is  no  longer  open. 
Lord  Eldouy  in  reasoning  on  the  case  of  Gartlishore  v. 
Chalie^  noticed,  as  the  ground  of  his  decision,  that  this 
Court  had  infused  into  the  construction  of  the  husband's 
contract  considerations  which  a  court  of  law  could  not. 
He  said,  that  the  case  of  Blandy  v.  Widmorej  and  the 
cases  following  it,  ^^  were  distinct  authorities  that,  where 
a  husband  covenants  to  leave,  or  to  pay  at  his  death,  a 


Judgment, 


(a)  1  P.  Wms.  324. 
\h)  1  Ves.  sen.  1 ;  S,  (7.,  3 
Atk.  419. 

(c)  10  Ves.  1. 

\d)  2  Bro.  C.  C.  95. 

(e)  1  Swanst.  211. 


(/)  7  Bro.  P.  C.  461. 
Ig)  1  Bro.  C.  C.  129. 
(h)  1  Ves.  sen.  619. 
(t)  1  Cox,  188. 
\k)  10  Ves.  1. 
(/)  1  Swanst.  217. 
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sum  of  money  to  a  person  who,  independent  of  that  en- 
gagement, by  the  relation  between  them  and  the  provi- 
sion of  the  law  attaching  upon  it,  will  take  a  proyision, 
the  covenant  is  to  be  construed  with  reference  to  that?' (a). 
It  has  been  argued,  however,  that,  though  this  is  the 
rule  as  to  a  gross  sum,  yet  the  case  of  a  covenant  to  pay 
an  annuity  stands  upon  different  grounds,  and  is  go- 
verned by  a  different  principle.  Upon  this  point.  Couch 
V.  Stratton  is  relied  upon.  I  cannot  understand  why 
the  rule,  which  is  applied  in  the  case  of  a  gross  sum, 
should  not  also  be  applicable  to  an  annuity. 


July  lOM.      Vice-Chancellor  :— 

Taking  Blandy  v.  Widmare  and  Lee  v.  IfArcmda  as 
binding  authorities,  and  taking  the  principle  of  those  de- 
cisions to  be  such  as  is  stated  by  Lord  Eldon  in  Garth- 
shore  V.  ChaUey  and  by  Sir  Thotnas  Plymer  in  Goldsndi 
V.  Goldsmidy  I  should  (if  Couch  v.  Stratton  were  out  of 
the  way)  conclude  that  intestacy  was  a  performance  of 
the  contract,  as  well  in  the  case  of  an  annuity  as  in  the 
case  of  a  gross  sum  of  money. 

The  relation  between  the  parties  exists  in  this  case, 
by  reference  to  which  a  very  singular  construction  is 
given  in  this  court  to  a  contract,  the  language  of  whidi 
would  otherwise  have  no  such  effect ;  and  in  the  case  of 
the  annuity,  as  in  the  other  case,  the  effect  of  the  intes- 
tacy is  to  put  the  annuitant  in  that  position  with  respect 
to  her  demand  against  the  estate  of  the  intestate,  as,  by 
the  terms  of  the  contract,  it  ought  to  be  in,  at  the  mo- 
ment when  the  obligation  of  the  husband  actually  to 


(a)  10  Ves.  13. 
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perform  the  contract  arises,  that  Is  to  say,  at  his  death. 
But  then  the  question  arises,  is  not  Couch  v.  Stratton  an 
authority  the  other  way  ?  In  that  case,  Blandy  v.  Wid- 
more  and  Lee  y.  UAranda  were  both  cited,  and  the 
case  was  argued  by  counsel  of  no  common  eminence.  In 
that  case  it  seems  to  have  been  admitted,  and  the  judg- 
ment proceeded  on  the  assumption,  that  the  rule  adopted 
by  the  Court,  in  the  case  of  a  covenant  to  pay  a  gross 
sum,  did  not  apply  to  the  case  of  an  annuity.  Lord 
Eldon  afterwards  gave  great  consideration  to  the  case, 
and  did  not  express  any  dissatis&ction  with  that  judg- 
ment. I  must  follow  the  authority  of  Couch  v.  Stratton^ 
which,  if  it  has  not  settled  the  law,  can  only  be  altered 
by  the  Lord  Chancellor.  I  treat  the  case  as  one  in 
which  performance  and  not  satisfaction  is  to  be  shewn. 
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1847. 

2(Hh  Sj  22nd 

December, 

1848. 

^^  12M  January, 

iSaRAH  child,  by  her  will,  dated  in  February,  ^th  February, 

1828,  bequeathed  as  follows:  ^^I  give  and  bequeath  the  will  of  the 

testatrix  of  an 
annnity  to  her 
<*  senrant/'  B.  H,,  and  a  bequest  by  a  codicil  three  years  afterwards,  of  an  annuity  of  the 
same  amount  to  her  ''  servant/'  E.  H. — Held  to  be  cumulative,  the  word  *'  servant  " 
not  ezpreising  the  motive,  but  being  descriptive  only. 

Notwithstanding  the  principal  question  in  the  suit  be  the  right  of  the  Plaintiffs  to  two 
annuities,  one  of  which  only  has  been  paid,  the  Defendant,  on  a  decree  being  made  for 
the  arrears  of  the  unpaid  annuity,  cannot  set  up  the  Statute  of  Limitations  as  limiting  the 
period  of  the  account,  if  the  benefit  of  the  statute  be  not  claimed  upon  the  pleadings. 

An  annuity  given  by  a  will,  forming  no  charge  upon  land,  but  being  personal  only,  is 
not  within  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  42. 

An  executor,  in  a  suit  for  the  arrears  of  an  annuity  under  a  will,  disputing  the  title  of  the 
Plaintiff  to  the  annuity  as  a  question  of  law,  but  admitting  assets  sufficient  to  pay  funeral 
and  testamentary  expenses  and  legacies,  may  be  decreed  to  pay  the  costs  of  the  suit  in 
addition  to  the  arrears,  and  is  not  entitled  to  a  decree  for  an  account  of  the  assets  prior 
to  any  decree  being  made  for  costs. 


*  See  note,  p.  12. 


Stattment, 


532  CASES  IN  CHANCERY. 

1847.  unto  my  daughter-in-law,  Mrs.  Emma  Child,  all  my 
wearing-apparel,  or  so  much  as  she  shall  think  proper 
to  select;  and  such  part  thereof  as  she  shall  not  think 
worth  her  acceptance,  I  give  and  bequeath  the  same  to 
my  servant  girl,  EUzabeUi  Hughes.  I  also  give  and  be- 
queath unto  the  said  Elizabeth  Hughes  the  sum  of  20L 
a  year,  to  be  paid  to  her  by  my  executor  hereinafter 
named,  inmiediately  after  my  decease."  The  testatrix 
then  gave  the  residue  of  her  personal  estate  to  her  friend, 
Charles  Poyer  CaUeriy  upon  trust  for  sale,  and  to  invest 
the  surplus  proceeds,  after  pajrment  of  her  debts,  ftme- 
nd  and  testamentery  expenses,  and  the  legacies  given 
by  the  will,  or  which  the  testatrix  might  thereafter  give 
by  any  codicil  thereto,  upon  trusts  therein  mentioned, 
for  the  benefit  of  her  grandson ;  and  the  testatrix  ap- 
pointed the  said  Charles  Poyer  Callen  her  executor.  In 
March,  1831,  the  testatrix  made  a  codicil  to  her  will,  in 
the  following  words: — "I  bequeath  to  my  servant, 
Elizabeth  HugheSy  twenty  pounds  per  annum,  for  her 
natural  life."  The  testatrix  afterwards  made  two  other 
codicils  to  her  will,  both  of  which  contained  bequests  to 
her  said  grandson. 

The  testatrix  died  in  1832.  Elizabeth  Hughes,  the 
annuitant  under  her  will,  intermarried  with  WUHam 
Rochy  in  the  lifetime  of  the  testatrix.  The  executor 
paid  to  William  Roch  and  his  wife  one  annuity  of  2(M1, 
but  refused  to  pay  them  more. 

William  Roch  and  Elizabeth  his  wife  filed  their  bill, 
in  1847,  for  a  declaration  of  their  right  to  the  second 
annuity,  an  account  of  the  arrears,  and  payment  of  the 
annuity  out  of  the  assets  of  the  testatrix.  The  executor, 
by  his  answer,  submitted  that  the  Plaintiifs  were  enti- 
tled to  one  annuity  only,  but  admitted  assets  more  than 
sufficient  to  satisfy  the  ^ebts,  and  funeral  and  testa- 
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mentary  expenses  and  legacies  of  the  testatrix.  The 
question  was,  whether  the  gifts  of  the  two  annuities 
were  cumulatiye,  or  whether  the  latter  was  substituted 
for  the  former. 


Mr.  Campbell  and  Mr.  R,  fV,  Moarey  for  the  Plaintiffs, 
cited  Hurst  v.  Beach  (a),  Suisse  y.  Lord  Lowther{b), 
Lee  y.  Pain  (c),  and  argued  that  the  gifts  of  the  two 
annuities  were  cumulatiye. 


1847. 


Statement, 


Argument. 


Mr.  RoU  and  Mr.  Terrell^  for  the  Defendant,  argued 
that  the  latter  gifl  was  in  substitution  for  the  former. 


Vice-Chancellor  : — 

There  is,  in  this  case,  an  internal  of  three  years  be- 
tween the  date  of  the  gifl  by  the  will  and  that  by  the 
codicil.  The  testatrix,  no  doubt,  intended  that  the  se- 
cond gifl  should  take  effect ;  but  the  question  is,  whe- 
ther it  is  to  take  effect  in  addition  to,  or  be  substituted 
for  the  first.  The  rule  laid  down  by  Sir  John  Leach,  in 
Hurst  y.  Beach  (c/),  is  certainly  technical  and  artificial : 
it  is,  that,  where  legacies  are  giyen  by  two  different  in- 
struments, it  is  intended,  prim^  facie,  that  each  shall 
take  effect ;  but  that  where,  in  both  instruments,  the 
amount  is  the  same,  and  the  same  motiye  is  assigned, 
there  a  court  of  equity  raises  a  presumption  against  a 
double  gifl,  which,  howeycr,  is  a  presumption  that  may 
be  rebutted  by  eyidence.  In  this  case  there  is  no  eyi- 
dence  to  affect  the  question,  which  must  stand,  there- 
fore, entirely  upon  the  words  of  the  wilL  The  amount 
is  the  same  in  both  gifts,  and  in  both  there  are  the 
words  "  my  seryant."     Am  I  to  take  these  words  as 


Deo.  22nd. 
JudgmaUm 


(a)  6  Madd.  851. 
\h)  2  Hare,  424. 


(c)  4  Hare,  201. 
{d)  6  Madd.  851. 
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words  of  description,  or  as  expressive  of  the  motive  of 
the  gift  ?  I  think  they  can  only  be  taken  as  words  of 
description,  and  that,  therefore,  both  gifts  mast  take 
effect.     The  Plaintiffs  must  have  their  costs. 


On  the  minutes  of  the  decree  two  questions  were 
raised :  first,  to  what  period  the  account  of  the  arrein 
should  be  carried  back ;  secondly,  whether  the  admiswon 
of  assets  extended  to  the  costs  of  the  suit,  or  whether, 
before  a  decree  could  be  made  for  payment  of  the  costs, 
there  must  not  be  an  account  taken  of  the  assets. 


1848. 
Jan.  12a. 


Mr.  Campbell^  for  the  Plaintiffs,  contended^  that  the 
account  of  the  arrears  of  the  annuity  should  be  carried 
back  to  the  time  it  first  became  payable.  After  the  death 
of  the  testatrix,  the  executor  was  bound,  in  the  exe- 
cution of  his  trust,  to  pay  the  annuity.  There  was  no 
Statute  of  Limitations  which  interposed  as  a  bar.  It 
was  not  a  charge  upon  land,  as  in  Francis  v.  Graver  {a\ 
nor  was  it  within  the  stat  3  &  4  WilL  4,  c  27,  s.  42, 
nor  had  sect.  40  of  the  same  statute  any  application  to 
the  case.  Even  if  the  Statute  of  Limitations  had  been 
a  bar  to  the  Plaintiffs'  claim  to  any  part  of  the  arrears, 
it  was  not  open  to  the  Defendant  in  this  case,  for  the 
benefit  of  the  statute  had  not  been  claimed  by  his 
answer ;  and  where  the  defence  of  the  statute  is  not 
raised  upon  the  pleadings,  it  cannot  be  set  up  at  the 
hearing :  Lord  Redesdale,  Tr.  PL  221,  3rd  ed.,  273, 4th 
ed. ;  Prince  v.  Heylin{b)\  2  Wms.  Saund.  62,  n.  (6).  The 
admission  of  assets  in  the  answer  subjected  the  Defend 
ant  to  the  decree,  as  well  for  costs  as  for  the  annuity: 
Philanthropic  Society  v.  Hobson  (c). 


(a)  6  Hare,  39.        (J>)  1  Atk.  493.        (c)  2  Myl.  &  K.  357. 
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Mr.  Terrelly  for  the  Defendant,  argued,  that  section 
42  of  the  Stat.  3  &  4  Will.  4,  c.  27,  limited  the  right  of 
the  Plaintiffs  to  the  arrears  of  the  annuity  for  six  years 
before  the  filing  of  the  bill ;  and  that,  in  the  form  of 
this  suit,  it  was  not  necessary,  in  order  to  be  protected 
by  this  defence,  that  the  Defendant  should  claim  the 
benefit  of  the  statute  by  his  answer.     The  only  issue 
upon  the  pleadings  was,  whether  the  Plaintiffs  were  en- 
titled to  two  annuities  or  to  one  only.     There  was  no 
issue  joined  upon  the  amount  due :  that  was  a  question 
of  account  which  could  only  arise  when  the  question  of 
right  had  been  determined.     It  was  now,  when  the  ac- 
count came  to  be  directed,  the  proper  time  to  advert  to 
the  statute  as  expressing  the  limit  to  which  the  account 
should  extend.      On  demurrer,  although  no  mention 
was  made  of  the  Statute  of  Limitations  on  the  plead- 
ings, yet  the  Defendant  might  avail  himself  of  the  sta- 
tute as  shewing  that  the  Plaintiff  had  no  title. 


1848. 


Argument, 


Vice-Chancellor  : — 

It  would  be  obviously  improper  to  permit  a  defend- 
ant, at  the  hearing  of  a  cause,  to  insist  upon  the  Statute 
of  Limitations,  if  he  has  not  set  up  that  defence  upon 
the  pleadings.  If  the  statute  be  pleaded,  the  plaintiff 
may  be  able  to  shew  circumstances  taking  the  case  out 
of  the  statute,  which  he  cannot  be  expected  to  do  if  the 
objection  be  not  taken.  Is  the  Court,  in  such  a  case, 
to  refer  it  to  the  Master  to  inquire  whether  the  statute 
ought  to  be  allowed  as  a  bar  to  the  claim,  before  the 
decree  is  made  ?  With  regard  to  the  case  of  a  demur- 
rer, the  distinction  is,  that  the  decision  upon  the  demurrer 
does  not  conclude  the  right.  It  merely  determines  the 
law  applicable  to  a  certain  state  of  facts,  which  may  be 


Judgment, 
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varied  by  the  evidence,  if  the  claim  be  further  pnwe- 
cuted,  after  the  demurrer  is  disposed  of. 

The  Statute  of  Limitations  does  not,  however,  apply 
in  this  case.  This  is  not  a  charge  upon  land,  within  the 
42nd  section  (a).  The  parties,  moreover,  stand  in  the 
situation  of  trustee  and  cestui  que  trust,  in  which  case 
the  Lord  Chancellor,  in  FhiUipo  v.  Munnings  (6),  hdd, 
that  the  statute  did  not  affect  the  case.  It  is  not,  how- 
ever, necessary  to  resort  to  that  principle ;  for  this  is  a 
mere  personal  annuity,  not  within  the  only  dause  of  the 
statute  under  which  the  Defendant  could  claim  any 
benefit. 


(a)  3  &  4  Wm.  4,  c.  27. 


{b)  2  Myl.  &  Cr.  309. 


1847. 

20M,  21^,  <^ 

22nd  Dec. 

1848. 
12M  Jan. 

A  joint  fiat  in 
bankruptcy 
was  iuaed 


ROBERTSON  t;.  SOUTHGATE 


Vice-Chancellor  : — 

In  January,  1842,  and  thenceforth  down  to  Septem- 
against  two        ^er,  1842,  James  Webb  Southgate  and  Henry  Southgate, 

partnerB,  pend-  ^  ^  ^ 

ing  a  suit  by      father  and  son,  were  partners  as  library  and  book  aao- 

one  of  tbem 
against  the 

other  and  a  third  person  who  had  preyionsly  retired  from  the  business,  to  set  aside  (]» 
partnership  agreement  on  the  ground  of  fraud  and  misrepresentation  on  the  part  of  bo^ 
Defendants,  and  for  re-payment  of  the  monies  which  the  Plaintiff  had  brought  into  tiie 
concern  under  that  agreement.  The  assignees  obtained  leave  from  the  Court  of  Review 
to  prosecute  the  suit  against  the  retired  partner,  and  they  proceeded  by  supplemental  bill, 
in  which  the  creditors'  assignees  were  Plaintiffs  and  the  official  assignee  and  the  retired 
partner  were  Defendants : — Htld,  that  the  creditors'  assignees,  who  represented  not  00I7 
the  original  Plaintiff  on  whose  behalf  relief  was  sought,  but  also  the  banknipt  partner  who 
was  an  original  Defendant  against  whom  relief  was  sought,  could  not  sustain  the  suit  sgaiut 
the  retired  partner. 

SembUt  that,  in  such  a  case,  the  suit  might  have  been  prosecuted  by  assignees  appointed 
to  represent  the  separate  estate  of  the  Plaintiff  in  the  original  suit. 

Whether,  if  it  had  appeared  in  evidence  in  the  suit,  that  the  Defendant,  the  retiied  part- 
ner, was  alone,  or  otherwise,  answerable  for  the  fraud,  the  Court  could,  in  such  a  esse, 
have  made  a  conditional  decree,  imposing  terms  upon  the  Plaintiffs,  as  representiiig  the 
bankrupt,  who  was  originally  charged  as  Defendant,  qtuere. 

*  See  note,  p.  12. 
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tioncers,  in  Fleet-street^  under  the  firm  of  Southgate 
8f  Son.  On  the  6  th  of  September,  1842,  on  which  day 
JViUiam  Miliar  Robertson^  the  plaintiff  in  the  original 
suit,  attained  his  age  of  twenty-one  years,  James  Webb 
Southgate  retired  from  the  partnership;  and,  in  pur- 
suance of  an  agreement,  made  in  the  preceding  month 
of  April,  1842,  and  dated  the  20th  of  April,  1842, 
▼aried  by  other  articles,  dated  September,  1842,  a  new 
partnership  was  commenced  between  Henry  Southgate 
and  the  Plidntiff,  Robertson^  for  fourteen  years.  The 
affaks  of  this  new  partnership  were  unprosperous ;  and, 
on  the  16th  of  December,  1843,  Robertson  filed  his  ori- 
ginal bill  against  the  two  Southgates,  The  bill,  as  it 
was  afterwards  amended,  alleges  that  the  Plaintiff  was 
induced  to  enter  into  the  new  partnership  by  certain 
false  and  fraudulent  representations  of  the  two  South" 
gatesy  or  of  Henry  Southgate  in  concert  with  James 
Webb  Sout/igatey  respecting  the  affairs  of  the  old  partner- 
ship. The  bill  prays  that  the  agreement  of  the  20th  of 
April,  1842,  might  be  declared  fraudulent  and  void, 
and  that,  as  between  the  Plaintiff  and  the  two  South- 
gates,  it  might  be  declared  that  no  partnership  had  ever 
existed  between  the  Plaintiff  and  Henry  Southgate,  and 
for  the  payment  to  the  Plaintiff  of  monies  of  which,  ac- 
cording to  the  allegations  in  the  bill,  he  had  been 
defrauded. 


1848. 

ROBBRTSON 
V. 

South OATB. 
Judgment, 


The  Defendants  appeared  to  the  bill.  But,  before 
dther  Defendants  had  answered,  and  on  the  4th  of  Ja- 
nuary, 1844,  a  fiat  in  bankruptcy  issued  against  the 
Plaintiff  and  Henry  Southgate,  under  which  they  were 
duly  declared  bankrupts ;  and,  on  the  23rd  of  January, 
1834,  Harmer  and  Woodman,  the  Plaintiffs  in  the  sup- 
plemental bill,  were  duly  appointed  creditors'  assignees, 
and  the  Defendant  Turquand  official  assignee,  of  the 
estate  and  effects  of  the  bankrupts. 
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V, 
SOUTHOATK. 

Judgment. 


By  an  order  of  the  Court  of  Review,  of  the  11th  of 
June,  1845,  liberty  was  given  to  the  assignees  to  pro- 
secute the  suit  of  Robertson  v.  Southgate;  and  in  March, 
1846,  a  supplemental  suit  was  instituted,  in  which  the 
creditors'  assignees  are  the  Plaintiffs,  and  James  WM 
Southgate  and  Mr.  Turquandy  the  official  assignee  aie 
the  Defendants  (a).  The  supplemental  bill  is  purely 
formal.  It  states  the  institution  and  pendency  of  the 
suit  of  Robertson  v.  Southgate,  the  bankruptcy,  the  ap- 
pointment of  assignees,  the  order  of  the  11th  of  Jane^ 
1 845,  and  prays  that  the  Plaintiffs  in  the  supplemental  suit 
may  have  the  benefit  of  the  proceedings  in  the  origioil 
suit,  and  the  same  relief  against  James  Webb  Southgate 
as  if  no  bankruptcy  had  occurred.  The  bill  was  amend- 
ed, under  an  order  of  the  7th  of  November,  1846.  On 
the  20th  of  March,  1846,  James  Webb  Southgate  filed 
his  answer  to  the  amended  bill;  and  on  the  20th  of 
August,  1846,  he  filed  his  answer  to  the  supplemental 
bill.  Evidence  was  gone  into,  and  the  cause  was  heard 
on  the  20th,  2l8t,  and  22nd  of  December,  1847. 


On  the  part  of  the  Defendant  James  Webb  Southgate^ 
two  grounds  of  defence  were  taken :  first,  on  the  frame 
of  the  suit;  and,  secondly,  on  the  merits.  If  the  former  be 
decided  in  the  Plaintiffs'  favour,  it  will  not  be  necessary 
that  I  should  give  any  opinion  on  the  second;  but, 
having  been  requested  by  both  parties  to  express  mj 
opinion  upon  both  the  above  points,  I  have  thought  it 
right  to  consider  the  whole  case. 

In  order  to  explain  the  view  I  take  of  the  bill,  it  is 
necessary  only  that  I  should  state  generally  that  the 
Defendant  James  Webb  Southgate,  amongst  other 
grounds  of  defence,  denies  having  personally  made  any 


(a)  See  Robertson  ▼.  SoMgate,  5  Hare,  223. 
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misrepresentation  whatever  respecting  the  affitirs  of  the 
old  partnership.  Indeed^  he  denies  having  made  any 
representation  whatever  on  the  subject  To  this  the 
reply  is,  that  misrepresentations  were  made  by  Henry 
Sauthgate;  and  that  Henry  Southgate^  if  not  expressly 
authorised  by  James  Webb  Southgate  to  make  them,  was 
in  law  his  agent  in  the  treaty  for  the  retirement  oi  James 
Webb  Southgate  from  the  old  partnership,  and  the  form- 
ation of  the  new  partnership  between  Robertson  and 
and  Henry  SoiUhgate,  and,  consequently,  that  James 
Webb  Southgate  civilly,  if  not  morally,  is  liable  to  Ro- 
bertson  or  his  estate  for  any  injury  he  may  have  sus- 
tained by  the  misrepresentations  of  Henry  Sauthgate. 
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Now,  the  moment  the  case  was  so  far  opened  as  to 
enable  me  to  understand  the  bearing  of  its  different 
points  upon  each  other,  it  struck  me  that  the  frame  of 
the  suit  did  or  might  raise  a  great  difficulty  in  the  way 
of  the  Plaintiffs  in  the  supplemental  suit,  admitting, 
for  argument's  sake,  that  Robertson  might,  in  the  ori- 
ginal suit,  have  been  entitled  to  relief  against  both  the 
SouthgateSy  so  and  in  such  manner  that  Henry  Southgate^ 
as  between  himself  and  James  Webb  Southgate^  was 
liable  for  the  whole  or  part  of  the  damage.  The  Plain- 
tiffs in  the  supplemental  suit,  being  the  assignees  of 
both  bankrupts,  represent  Henry  Southgate  for  all  pur- 
poses, whether  for  claim  or  liability ;  unless  that  be  so, 
Henry  Southgate  is  not  a  party,  and  the  suit  cannot  pro- 
ceed. Henry  Southgate^  therefore,  not  being  repre- 
sented upon  the  record  otherwise  than  by  the  joint 
assignees  of  Robertson  and  Henry  Southgate^  b  a  co- 
Plaintiff  with  Robertson.  He  is  a  co-Plaintiff  with 
Robertson,  the  injured  party,  adopting  the  statements  in 
the  original  bill,  that  by  the  misrepresentations  of  him- 
self and  James  Webb  Southgate  a  fraud  was  committed 
upon  Robertson,  in  respect  of  which  he  Is  entitled  to 
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relief  against  himself  or  his  estate.  This,  in  the  most 
favourable  way  of  putting  it,  creates  a  technical  diffi- 
culty in  the  Plaintiff's  way.  And,  if  the  statement  of 
James  Webb  Southgate  be  true,  that  he  personally  made 
no  representations,  or  none  that  were  untrue,  relatiiig 
to  the  affairs  of  the  old  partnership ;  and  that,  if  any 
misrepresentations  were  made  by  Henry  Southgate^ihej 
were  made  without  his  knowledge  or  privity — ^if,  I  say, 
that  suggestion  be  true,  the  objection  to  the  frame  of 
the  bill  becomes  one  of  more  difficulty  and  substance; 
for,  upon  that  hypothesis,  Henry  Southgate  would,  u 
between  himself  and  James  Webb  Southgate,  be  tlie 
party  ultimately  liable,  however,  as  between  Robertson 
and  the  two  Sotithgates,  Robertson^  obtaining  a  decree 
against  the  two,  might  have  taken  out  execution  against 
James  Webb  Southgate  alone.  If  no  bankruptcy  had 
occurred,  Henry  Southgate  could  not,  in  the  case  I  haye 
supposed,  have  sued  as  Plaintiff  jointly  with  Robertson 
against  James  Webb  Southgate.  At  least,  if  he  could 
do  so,  in  the  case  of  a  fraud  practised  upon  Robertson  by 
himself  and  James  Webb  Southgate  jointly,  it  would  be 
upon  the  terms  of  contributing  his  due  proportion  of 
the  loss  sustained  by  Robertson.  But  if  the  case  be,  that, 
as  between  himself  and  James  Webb  Southgate^  he  was 
the  only  party  concerned  in  the  fraud,  which,  as  be- 
tween himself  and  James  Webb  Southgate^  would  make 
him  a  wrongdoer  agfunst  James  Webb  Southgate  as  wdl 
as  against  Robertson,  he  would,  as  between  himself  and 
James  Webb  Southgate,  be  bound  to  make  good  the 
whole  loss  sustained  by  Robertson.  The  same  reason- 
ing would  apply  if  Henry  Southgate  had  remained  sol- 
vent, and  Robertson  only  had  become  bankrupt;  and 
the  same,  I  conceive,  if  there  had  been  separate  fiats 
agidnst  Henry  Southgate  and  Robertson,  and  separate  sets 
of  assignees :  for,  to  whatever  extent  Henry  Southgate, 
if  solvent,  would,  as  between  himself  and  James  WM 
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Southgate^  have  been  bound  to  make  restitution  to  Ro^ 
bertson  for  damage  sustained  by  the  fraud  of  Henry 
Southffate,  to  the  same  extent  must  his  assignees  in  bank- 
ruptcy be  barred  from  suing  James  Webb  Souihgatey  ex- 
cept upon  terms  of  making  contribution  to  the  extent 
of  such  liability.  This,  at  least,  is  the  most  &YOurable 
way  of  putting  the  case  for  the  assignees. 
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The  utmost  I  could  do  would  be  to  make  a  condi- 
tional decree  upon  the  assignees,  as  representatives  of 
Henry  Southgatey  u  e.  they  paying  so  much  as  may  be 
found  due  from  his  estate  in  respect  of  the  loss  sustained 
by  his  fraudulent  representations,  and  which  in  effect  is 
the  same  thing  as  charging  James  Webb  Satithgate  with 
that  part  of  the  loss  only  with  which,  as  between  himself 
and  Henry  Sauthgate^  he  ought  to  be  charged ;  and  that 
would  be  nothing,  if,  as  between  himself  and  James 
Webb  Southgate,  Henry  Sottthgate  be  ultimately  liable 
for  the  whole. 


I  do  not,  by  this  course  of  observation,  give  any  opi- 
nion upon  the  abstract  question,  whether,  in  the  case  of 
a  fraudulent  breach  of  trust  by  two  trustees,  a  bill  for 
oontribution  will  lie  by  one  charged  in  execution  with 
the  whole,  against  the  other.  I  say  only,  that  if  either, 
for  the  purpose  of  undoing  his  own  fraud  in  favour  of 
the  injured  party,  may  sue  the  other,  it  must  be  upon 
equitable  terms,  as  between  the  wrongdoers.  The 
course  which  I  should  have  thought  the  assignees  ought 
to  have  taken  was,  to  have  different  assignees  appointed 
to  represent  the  separate  estate  of  each  bankrupt ;  for, 
although,  in  proceedings  under  the  bankruptcy,  the 
Court  might  direct  or  permit  the  creditors'  assignees  to 
take  one  side  of  the  argument,  and  the  official  assignee 
the  other,  and  restrain  each  from  taking  a  formal  objec- 
tion, it  has  no  jurisdiction  to  restrain  James  Webb  South- 
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gate  from  objecting  that  Henry  Sauthgate,  in  this  ctse, 
is  a  Pl^tiff,  and  not  simply  a  Defendant  with  himseUl 
Indeed,  the  supplemental  bill  makes  no  such  case,  nor 
is  it  suggested  that  the  suit  was  framed  under  anyorcbr 
of  the  Court  in  bankruptcy,  directed  to  the  p(unt  I 
am  now  considering.  It  was  said,  indeed,  that,  upon 
the  occasion  of  that  Court  bdng  applied  to,  to  authonse 
the  prosecution  of  those  suits  by  the  assignees,  the  at- 
tention of  the  learned  judge  was  called  to  the  point,  and 
that  he  (as  Mr.  Greene  told  me)  thought  there  was  n(h 
thing  in  it.  I  have  read  the  short-hand  notes  of  Ub 
Honoris  judgment,  and  I  do  not  so  understand  it.  It  is 
true  that  he  did,  during  part  of  the  discusdon,  si^ggest 
that  one  section  of  the  assignees  nught  take  one  ade  of 
an  argument,  and  the  remaining  assignees  take  another; 
but  he  afterwards  (as  I  read  the  notes)  giyes  the  partieB 
a  very  solenm  caution  against  the  possible  difficulties  in 
which  a  suit,  framed  as  this  is,  might  involve  theuL 

I  shall  now  proceed  to  make  some  observations  upon 
the  actual  case  to  which  those  observations  are  to  be 
applied. 

[His  Honor  then  stated  the  pleadings  and  evidence  in 
the  cause,  and  concluded,  that,  upon  the  case  then  before 
the  Court,  the  Plaintiffs  had  not  made  out  any  case  for 
charging  the  Defendant,  James  Webb  SotUhgateJ] 

If,  against  my  opinion,  any  ground  for  charging  Jamts 
Webb  Southgate  should  be  thought  to  exist,  it  appears  to 
me,  that,  as  between  Henry  Southgate  and  James  Wdb 
Southgate,  the  former  was  the  party  ultimately  liable;  and 
that  I  ought  not,  in  a  case  so  circumstanced,  to  deprive 
James  Webb  Southgate  of  any  advantage  he  can  derive 
from  the  objection  taken  to  the  frame  of  the  bilL 
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The  case  was  argaed  by  Mr.  Kenyan  Parker  and  Mr.         1848. 

dreeney  for  the  Plaintiflfs;  Mr.  Bomilfy  a,nd  Mr.  Halktty  Robertson 

for  the  Defendant^  James  Webb  Southgate;   and  Mr  qouthoat 
THpPi  for  the  official  assignee. 


1846. 
Dec,  \8t 

4f  12M. 
1847. 


BELL  V.  ALEXANDER.  jufy  ind 

T  .    .  *^*" 

X  HE  Pkintiffs  were  the  assignees  of  one-third  of  the  A  deed,  dated 
fund  of  4200/.  Consols^  which  was  the  subject  of  the  suit  isia^made 
of  Dover  v.  Alexander  (a).     The  bill  stated  the  deed  of  thwtndhw''" 
the  24th  of  November,  1804,  wherehy  Elizabeth  What-  two  iUegitimate 

,  ,,        children,  recit- 

tan  acquired  a  life-interest  in  the  stock  in  question,  with  ed,  that,  by  a 
a  general  power  of  appointment ;  and  it  also  stated  a  Sie^MtTof  No- 
deed-poll  of  the  29th  of  May,  1813  (ft),  whereby  Eliza-  l^^Zi^ndhid 
beth  Whatton  appointed  the  fund  (subject  to  her  own  been  appointed 
life-estate)  to  her  three  legitimate  sons,  Johuy  WUKaniy  to  one  of  such 
and  George.  The  Plaintiffs  claimed  the  share  of  WU-  j^J*^'^^;r 
tiam.  by  as8ifi:nmcnt  from  him.  o^  revocation, 

'     ^  ^  which  was 

l^hereby  ez- 

The  trustee  of  the  fund  declined  to  transfer  it  without  exercised,  as  to 

one  moiety,  in 
favour  of  Uie 
other  child.  The  recited  deed  of  the  28th  of  November,  1804,  was  not  produced,  and  no 
evidence  of  it  (beyond  such  recital)  was  given.  The  deed  of  the  2nd  of  April,  1813,  was 
in  another  suit  declared  not  to  be  a  valid  appointment,  being  in  favour  of  persons  whom 
the  Court  held  not  to  be  objects  of  the  power  reserved  in  the  recited  deed  of  the  28th  of 
November,  1804  ;  and  in  a  suit  by  other  persons  claiming  under  legitimate  children,  and 
n>pointees  of  the  same  mother  by  an  instrument  later  in  date  than  that  of  April,  1813,  the 
Court  decreed  the  transfer  of  the  fund  to  the  parties  representing  such  legitimate  chil- 
dren, and  refused  to  direct  any  inquiry  as  to  the  recited  appointment  of  the  28th  of 
November,  1804. 

As  to  the  effect  which  would  have  been  given  to  the  recital  of  the  deed  of  the  28th  of 
November,  1804,  if  the  title  of  the  Plaintiff  in  the  last  suit  had  been  founded  upon,  or  had 
been  derived  under  or  through,  the  deed  of  the  2nd  of  April,  1813,  which  recited  that  of 
the  28Ui  of  November,  1804,  gutere. 

The  Attorney-General  does  not,  as  a  party  in  the  cause,  suffidenUy  represent  the  estate 
of  an  illegitimate  person  who  died  intestate,  so  as  to  enable  the  Court  to  dispense  with  a 
legal  personal  representative  of  such  person,  duly  constituted  in  the  Ecclesiastical  Court,  as 
•  party. 

(a)  2  Hare,  276. 
{b)  This  deed  is  not  meDtioDed  in  Dover  v.  Alexander^  ubi  sup. 
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the  direction  of  the  Court,  in  conBequence  of  the  notice 
he  had  received  of  the  recital  which  appeared  in  a  deed 
of  the  2nd  of  April,  1813,  that  Elizabeth  fVAattxm  had, 
by  an  indenture  dated  the  28th  of  November,  1804  (a)^ 
ezerdfied  her  general  power  of  appointment  in  &voar 
of  her  illegitimate  son,  Charles  Wat/unsan  ArkinstalL 
Charles  Wathinson  ArhinstaU  was  dead,  intestate  and 
unmarried.  The  Attomey-General  was  made  a  Defend- 
ant, as  claiming  the  fund  on  behalf  of  the  Crown,  bj 
virtue  of  the  alleged  appointment  of  the  28th  of  No- 
vember, 1804. 


Argummi^ 


Mr.  Wray  appeared  for  the  Attomey^Gentral;  and 
Mr.  WiUcocky  Mr.  Baily,  and  Mr.  fF.  Morris^  for  differ- 
ent Defendants. 


It  was  objected,  that  a  personal  representative  of 
Charles  Wathinson  Arkinstall  ought  to  be  before  the 
Court. 

Mr.  Romilly  and  Mr.  Blunt,  for  the  Plaintiffs,  ar- 
gued that  the  alleged  interest  of  the  deceased  ille^- 
timate  son  was  sufficiently  represented  for  the  purpose 
of  the  suit  by  the  Attorney^  General.  The  Plaintiffi 
denied  the  existence  of  any  such  instrument  as  the  pre- 
tended appointment  of  the  28th  of  November,  1804; 
but,  even  if  any  evidence  of  such  an  instrument  were 
produced,  the  whole  interest  of  the  appointee  was  now 
vested  in  the  Crown.  No  letters  of  administration 
would  be  granted,  except  to  a  nominee  of  the  Crown; 
and  any  grant  of  the  estate  to  another  party  would  be 
made  by  the  Crown,  subject  to  the  debts  of  the  intestate. 

Vice-Chancellor. — How  is  the  Court  to  know  in 


(a)  2  Hare,  276,  n.  (o). 
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this  suit  that  Charles  Watkinsan  ArkinstaU  was  ille^ti- 
mate?  Is  there  any  case  in  which  the  Court  has  de- 
termined a  question  affecting  the  personal  estate  of  a 
deceased  person^  dispensing  with  the  presence  of  a  repre- 
sentative of  that  estate,  constituted  by  the  Ecclesiastical 
Court  in  the  ordinary  way,  on  the  ground  that  such 
person  was  illegitimate,  and  his  estate  claimed  by  the 
Crown? 
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Argummt, 


Mr.  Raniilly  said,  that  in  this  cause  the  Plaintiffs 
stated,  and  all  the  Defendants  admitted,  the  illegiti- 
macy of  Charles  Watkinsan  ArkinstalL  On  the  point 
whether  the  question  with  reference  to  the  alleged 
appointment  could  be  determined  in  the  absence  of  the 
legal  personal  representative,  the  cases  of  Janes  v.  Good" 
child  (a),  Middletan  v.  Spicer  (J),  Meffit  v.  Jahnsan  (c), 
and  Rutherford  v.  Mavle  {d)y  were  cited. 


The  Vice-Chakcellor  held,  that  a  l^al  personal     Judgment. 
representative  of  Charles  Watkinsan  ArkinstaU  was  a 
necessary  party. 


Jahn  George  Bayley^  the  administrator  ad  litem  of  the 
estate  of  Charles  Watkinsan  ArkinstaU,  was  made  a  De- 
fendant, by  amendment. 


1847. 

July  2nd 

SiOth. 

Statement. 


Evidence  was  given,  on  behalf  of  the  Defendants 
claiming  under  the  alleged  deed  of  the  28th  of  Novem- 
ber, 1804,  of  ineffectual  searches  for  that  instrument 


(a)  3  P.  Wms.  33. 
\h)  1  Bro.  C.  C.  201. 


(c)  2  Doug.  542. 

\d)  4  Hagg.  Ec.  Rep.  213. 
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The  deed  of  the  2nd  of  April,  1813,  was  produced,  and 
put  m  evidence  as  an  old  deed,  without  further  proof 


Mr.  RamiOy  and  Mr.  Blunty  for  the 


Mr.  Baffsfuxwe,  Mr.  fVUlcock,  Mr.  GIommc,  and  Mr. 
fi'hite,  for  other  parties. 

Mr.  Lkydi  for  the  administrator  ad  litem  of  Chaltt 
fVatkifuon  Arkitutall,  submitted,  that  the  recital  of  the 
appointment  of  the  28th  of  November,  1804;,  in  die 
deed  of  the  2nd  of  April,  1813,  ought  to  be  taken,  either, 
at  this  distance  of  time,  as  evidence  of  the  app<nntmeiil, 
or  at  least  as  a  sufficient  ground  for  directing  an  inqidiy 
of  the  fact  whether  such  an  appointment  had  been  ac- 
tually made:  }FardY.Gamon8{a)sBrinffloeY,Good$on(b)> 
The  decision  of  the  Court  in  Dover  v.  Alexander  (c), 
that  the  afler-bom  ille^timate  child  cannot  take  under 
the  deed  of  the  2nd  of  April,  1813,  casts  the  entire 
fund  upon  the  appointee  of  the  28th  of  November,  1804, 
inasmuch  as  it  invalidates  the  revocation  attempted  to 
be  made  by  the  later  instrument. 

Mr.  JVray,  for  the  Attamey-GeneraL 


Judgment.      ViCE-ChaNCELLOR  : — 

Under  the  trusts  of  a  settlement,  dated  the  24th  of 
November,  1804,  a  sum  of  4200/.  Consols  stood  limited, 
aflcr  the  death  of  Elizabeth  fVTiattan,  in  trust  for  her  ^h 
pointees  by  deed  or  will;  and,  in  default  of  any  appomt- 

(a)  17  Yes.  134.        (5)  5  Bing.  N.  C.  739.       (c)  2  Hare,  275. 
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ment  by  her,  in  trust  for  her  sole  and  separate  use.  ^1847. 
EUzabeth  Whatton,  on  the  29th  of  May,  1813,  by  a 
deed-poll  of  that  date,  duly  executed  and  attested  in 
manner  required  by  the  settlement  of  the  24th  of  No- 
vember^ 1804,  for  the  appointment  of  the  Consols  therein 
mentioned,  appointed  the  same,  immediately  after  her 
decease,  to  her  three  sons,  Johuy  fVilKam,  and  George. 
Elizabeth  Whatton  has  since  died,  and  her  three  sons 
surviyed  her.  The  Phuntifis  are  deriyatively  the  pur- 
chasers of  the  one-third  share  of  WilUamy  and  the  object 
of  the  suit  is  to  obtun  the  distribution  of  the  fund  be- 
tween the  Plaintiffs  and  the  parties  entitled  to  the  re- 
maining two-thirds,  under  John  and  Creorgef  the  other 
appointees,  by  the  deed  of  the  29th  of  May,  1813.  The 
right  of  the  Plaintiffs  and  of  those  other  persons  is  de- 
cided, subject  to  a  claim  set  up  by  the  Defendant  John 
George  Bayley^  who  is  the  administrator  of  one  Charles 
Watkmson  ArhmttalU  in  whose  right  Bayley  claims  to  be 
interested  in  the  fond  in  dispute,  under  an  appointment 
by  deed,  dated  the  28th  of  November,  1804,  alleged  to 
have  been  executed  by  Elizabeth  Whatton  in  his  favour. 

The  deed,  or  alleged  deed,  of  the  28th  of  November, 
1804,  is  not  produced,  nor  has  any  evidence  been  gone 
into  which  sufficiently  explains  why  it  is  not  produced ; 
and  the  only  evidence  which  has  been  tendered  to  prove 
the  existence  of  such  a  deed  is  a  recital  in  a  deed  of  the 
2nd  of  April,  1813,  executed  by  Elizabeth  Whatton. 

At  the  dose  of  the  argument  I  was  impressed  with 
the  idea  that  the  deed  of  the  2nd  of  April,  1813,  was  in 
some  way  connected  with  the  title  of  the  Plaintiffs  in 
this  suit,  so  that  they  could  not  make  out  their  title 
without  drawing  under  my  notice  the  deed  of  the  2nd  of 
April,  1813.  I  do  not,  however,  after  reading  the  pa- 
pers, understand  that  such  is  the  case.     The  Plaintiffs 
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1847.^  make  out  their  title  wholly  under  the  settlement  of  the 
28th  of  Noyember,  1804^  the  appointment  of  the  29th  of 
May,  1813,  and  the  several  assignments  from  WQUam 
JFhatton,  the  appointee ;  and  the  deed  of  the  2nd  of  April, 
1813,  is  first  introduced  by  the  Defendant  Bccyley  for 
the  sake  of  the  recital  it  contains  of  a  preyions  deed  of 
the  28th  of  November,  1804,  upon  which  Bayley  relies. 

I  am  not  called  upon  to  express  any  opinion  of  the 
way  in  which  the  case  must  have  been  dealt  with  if  the 
deed  of  the  2nd  of  April,  1813,  had  been  the  Plaintiffi' 
evidence,  or  part  of  their  case ;  but  that  not  being  so, 
(and  the  recital  not  proving  the  deed),  the  question  is, 
whether  this  is  a  case  for  allowing  the  Defendant  Baykf 
to  perfect  by  further  proceedings  the  case  he  ought  to 
have  proved  at  the  hearing. 

In  considering  this  I  have  felt  bound  to  refer  to, 
and  consider  the  proceedings  in,  Dover  v.  Alexander^ 
which  are  noticed  in,  and  made  part  of,  the  plead- 
ings in  this  cause,  and  were  argued  upon  at  the  bar. 
Those  proceedings  appear  to  me  to  shew,  conclusively, 
that  the  parties  claiming  under  Charles  Watkintcn  Ar- 
hinstaU  had  the  most  distinct  notice  of  the  case  thej 
would  be  bound  to  establish  at  the  hearing  of  this  cause, 
in  order  to  entitle  themselves  to  relief;  and  I  cannot  but 
conclude  they  have  not  gone  into  the  necessary  evi- 
dence, only  because  they  have  none  to  adduce.  But 
whether  the  absence  of  any  such  evidence  has  or  has  not 
arisen  from  that  cause,  it  is  not  a  case  in  which  I  can 
see  any  ground  for  affording  the  Defendant  the  indul- 
gence which  is  asked. 


I 


A 
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1840. 


WISDEN  t;.  WISDEN.  Jan.  leiA  k 

25th. 

COMMISSION  was  issued  to  examine  witnesses  The  solicitor  of 
on  behalf  of  the  Defendants ;  and  Mr.  John  Dunfordy  a  ^  cause  wL"* 
solicitor,  was  served  with  a  subpoena  ad  testificandum  ■*17^  ^^  ', 

'  ^  ^  *^  subpaenm  to  at- 

and  duces  tecum,  in  obedience  to  which  he  attended  at  tend  and  be  ex- 
the  Old  Ship  Tavern,  at  Brightoriy  on  the  13  th  of  De-  commissioners 
cember,  1848.     The  witness  there  saw  one  of  the  com-  Sbe^Jrfendanu*^ 
missioners,  and,  after  deliverinc:  to  him  the  followinfir  ^^  ^*  thtn^ 

.    ,^  .    ®   upon  attended 

letter  addressed  to  the  commissioners,  left  the  place  with-  and  deiiyered 

.  1       •        I  to  the  commis- 

out  havmg  been  sworn :—  doners  a  writ- 

ten refusal  to 
be  examined, 

"  Grentlemen, — I  beg  to  inform  you  that  I  am  the  so-  ^^  ^«  ground 
licitor  for  the  above-named  Plaintiffs  in  this  cause,  and  professionaUj 
I  claim  my  protection  from  being  examined  as  a  witness  ^puLtiffs:— 
on  the  part  of  the  Defendants,  on  the  fi^round  of  profes-  "f*^*  ^'*  ■'*<^ 

*-  .  .  document  was 

sional  confidence;  and  even  if  I  were  disposed,  my  clients  not  properij 
will  not  allow  me  to  make  the  disclosure.  commissioners! 

«  As  witness  my  hand  this  13th  of  December,  1848.    " hi^?^Ut 

"Yours,  &C.,  down  as  a  de- 

"  John  Dunford." 

That  a  wit- 
ness who  has 

The  commissioners,  in  their  return,  treated  the  letter  attended  to  be 
as  a  demurrer  by  the  witness;  and  it  was  accordingly  pursuance  of  a 
set  down  for  argument  as  a  demurrer.  JSt  ttST'r^ 

to  be  examined, 
on  the  ground 

of  irrei^laritj 

in  the  senrice 
of  the  subpoena. 


Mr.  C.  P.  Cooper  and  Mr.  Glasse,  for  one  Defendant ;     That  it  is  not 


and  Mr.  Simpsouy  for  another  Defendant  si^^tiie  other 

parties  in  the 
cause  with  a 

The  Vice-Chancellor  said  that  the  letter  was  not  notice  of  mo- 

tion  that  a  wit* 
ness  be  ordered 
to  attend  and  be  examined,  though  the  reason  assigned  by  the  witness  for  his  reftisal  to  b« 
examined  was,  that  he  was  professionally  concerned  as  solicitor  for  such  other  parties. 
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a  demurrer ;  a  mere  refusal  of  a  witness  to  be  sworn 
in  that  manner  could  not  be  treated  as  a  demurrer. 


The  Defendants  then  severally  moved  that  the  witness 
might  be  ordered  to  attend  before  the  Examiner  in  Lon- 
don,  to  be  examined  upon  Interrogatories  to  be  exhibited 
on  behalf  of  the  Defendants^  and  to  pay  the  costs. 


Argument, 


Mr.  C  p.  Cooper,  Mr.  Glasse,  and  Mr.  Simpwon,  t(x 
the  several  motions. 

Mr.  Shebbeare,  for  the  witness  Dunford,  objected, 
first,  that  the  Plaintifis  in  the  cause  ought  to  have  been 
served  with  the  notice  of  motion ;  secondly,  that  the 
subpoena  had  not  been  served  upon  the  witness  in  due 
time,  and  that  the  service  was  invalid  according  to  sect  1 
of  the  General  Order  XVI,  of  May,  1845 ;  and,  thirdly, 
that  professional  confidence  was  a  ground  of  protection 
upon  which  the  witness  was  justified  in  insisting. 


Judgmeni. 


The  Yice-Ch  ANCELLOR  held,  that  it  was  not  necessary 
to  serve  the  Plaintiffs  with  notice  of  the  motion  (a);  and 
that,  having  attended  the  commissioners  in  obedience  to 
the  subpoena,  the  witness  could  not  then  object  to  be 
examined,  on  the  groimd  of  irregularity  in  the  ser- 
vice. His  Honor  also  (guarding  himself  against  being 
understood  to  express  any  opinion  as  to  the  extent  to 
which  the  witness  was  or  was  not  protected  from  exami- 
nation by  his  clients'  privilege,  and  which,  as  the  privilege 

(a)  See,  on  this  point,  Tippins  v.  Coates,  sopra,  pp.  29;  24. 
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of  the  client,  it  was  the  duty  of  the  witness  to  insist 
upon)  held,  that  the  reason  assigned  by  the  witness  for 
refusing  to  be  examined  generally  was  insufficient  If 
it  were  allowed  to  prevail,  a  party  might,  by  employing  a 
solicitor  who  was  acquainted  with  facts  necessary  to  be 
proved  in  a  cause,  exclude  the  opposite  party  from  the 
benefit  of  his  testimony  as  to  matters  to  which  no  pri- 
vilege could  possibly  apply.  It  was  incumbent  upon  the 
witness  to  have  submitted  to  be  sworn,  and  to  have  heard 
the  interrogatories  put  to  him,  and  then  he  might  have 
claimed  protection  as  to  those  questions  to  which  the 
privil^e  applied. 


1849. 

WiSDBN 

9. 
WiSDBN. 

Judgmemi. 


The  witness  was  ordered  to  attend  before  the  Examiner^  to  be 
examined  upon  interrogatories  to  be  exhibited  on  behalf  of  the 
Defendants,  at  snch  time  as  the  Examiner  should  appoint,  and 
to  pay  the  costs  of  the  motions. 


Order, 


GAUNT  V.  JOHNSON. 

1  HE  Solicitor 'General  moved  that  Mr.  Thomas  Bruce 
Wavell  might  be  ordered  to  attend  before  Mr.  Plumer, 
the  Examiner,  on  a  day  named  in  the  notice  of  motion, 
or  at  such  other  time  as  the  Examiner  should  appoint, 
and  give  his  evidence  on  the  matters  in  question  in  the 
cause,  or  that  in  default  he  might  stand  committed. 

The  motion  was  made  upon  the  certificate  of  the  Ex- 
aminer, that  the  witness  attended  before  him,  on  &c.,  to 
be  examined  as  a  witness  in  the  suit  on  the  part  of  the 
Defendant,  Johnson^  and  that  he  refused  to  be  sworn 
unless  he  was  paid  the  sum  of  10/.  lOs.  for  expenses 
and  loss  of  time  in  attendance,  on  two  occasions,  at 


1848. 

JulylSth. 

A  witnets,  who 
had  attended 
before  the  Ex- 
aminer, but  had 
reftiaed  to  be 
examined  nn* 
less  he  were 
paid  the  ex- 
penaet  of  tome 
fonner  attend- 
anoeSy  ordered , 
upon  motion, 
to  attend  and 
be  examined, 
and  to  pay  the 
coits  of  the 
motion. 
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1848. 
Gaunt 

9. 

Johnson. 
Statement, 


Newporty  as  a  witness  in  the  cause.  It  appeared  bj  the 
affidayits^  that  some  small  payments  had  been  made  to 
the  witness  on  the  occasions  referred  to^  and  something 
more  had  been  tendered^  but  considerably  less  than  the 
amount  of  his  demand. 


Argument. 


Mr.  Boffshawey  for  the  witness,  opposed  the  motion. 
The  Examiner  had,  upon  the  statement  of  the  witness, 
ordered  him  to  retire.  He  should  have  overruled  the 
objection;  the  examination  would  then  have  proceeded, 
and  the  present  motion  have  been  unnecessary.  He 
submitted  that  no  costs  should  be  ^ven. 


Judgment. 


The  Vice-chancellor  made  the  order  for  the  at- 
tendance of  the  witness,  and  that  he  should  pay  the 
costs  of  the  motion. 


1849. 
Feb.  17M  ^ 

March  9th. 

Merely  ▼olun- 
tarjdeokratioiii 
indicating  the 
intention  of  a 
creditor  to  for- 
give or  releaae 
a  debt,  if  they 
arenoteridenoe 
of  a  releaae  at 
law,  do  not  con- 
stitute a  releaae 
in  equity. 

Unless  there 
be  a  considera- 
tion, or  some 
other  equitable 
ground  of  dis- 
tinction, equity 
in  such  a  case 
follows  the  law. 


CROSS  V.  SPRIGG. 

A.  SUIT  for  the  administration  of  the  estate  of  the 
testator,  Thomas  Cross.  A  reference  was  directed  to 
inquire  whether  the  Defendant  John  Gilbert  was  liable 
to  pay  any  part  of  the  1000/.  appearing,  by  the  report, 
to  be  due  from  him,  as  surety  for  William  Gilbert,  and, 
if  so,  to  certify  the  amount  due  for  principal  and  inter- 
est. The  Master  found  that  the  testator  lent  WUliam 
Gilbert  1000/.  upon  his  bond,  dated  the  3rd  of  Decem- 
ber, 1838,  for  the  purpose  of  establishing  him  in  busi- 
ness, in  partnership  with  another  person;  that  John 
Gilbert  and  one  West  were  sureties  in  the  bond,  each 
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for  333/.  6s.  Sd.  and  interest,  with  a  condition  that  no 
proceedings  should  be  taken  to  enforce  payment  against 
John  Gilbert  said  West,  until  three  months' notice  should 
have  been  given  to  them,  their  executors,  &c. ;  that  in 
September,  1840,  WiJUam  Gilbert  and  his  partner  dis- 
solved their  partnership,  and  their  creditors  agreed  to 
accept  a  composition  of  1  Is.  in  the  pound  on  their  debts; 
that  the  testator  agreed  to  become  surety  for  the  pay- 
ment of  such  composition,  and  agreed  with  William 
Gilbert  to  relinquish  and  ^ve  up  the  bond  debt,  and 
all  interest  that  had  accrued  thereon,  and  promised  him 
to  deliver  up  the  bond  to  be  cancelled,  but  did  not  do 
so,  because,  as  he  told  William  Gilbert,  he  could  not 
find  such  bond;  that  the  testator  never  applied  for  pay- 
ment of  the  principal  or  interest  on  the  bond,  and  a 
short  time  before  his  death  he  gave  William  Gilbert 
601,  and  told  him  that  such  sum  and  all  other  monies 
which  he  had  received  from  him,  (the  testator),  and  had 
not  repaid,  were  to  be  considered  as  gifts.  And  the 
Master  foimd,  that,  under  the  circumstances  aforesaid, 
the  Defendant  John  Gilbert  was  not  liable  to  pay  any 
part  of  the  said  lOOOil  and  interest 

Several  exceptions  were  taken  to  this  report  (a). 

The  only  evidence  with  respect  to  the  bond,  except  the 


1849. 


Statement. 


(a)  Master  Farrer,  to  whom 
the  cause  was  referred,  de- 
livered a  written  note  of  his 
reasons  for  overruling  the  ob- 
jections to  the  report,  in  which 
he  thus  stated  the  grounds  of 
his  conclusion  : — "  Being  of 
opinion  that  the  testator  did 
promise  and  agree  to  and  with 
WHHam  Gilbert  to  give  up 
the  bond  debt,  I  consider  that 
that  promise  and  agreement  ne- 


cessarily involves  giving  time 
to  WiUiam  Gilbert,  although 
the  promise  or  agreement  might 
not  be  valid  in  a  legal  point  of 
view.  I  overrule  the  objection 
upon  the  ground,  that  the  acts 
and  conduct  of  the  testator  ne- 
cessarily gave  time  to  the  prin- 
cipal." See,  on  this  point,  the 
argument  in  Mackintosh  v.  Wy- 
att,  3  Hare,  562. 
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EUaiemeni, 


affidavits  of  the  said  WilUam  and  JohnGilberty  was  theaffi- 
davit  of  a  derk  of  the  finn  of  Sewdl  Sf  Cfross^  in  wfaidi 
the  testator  was  a  partner,  who  deposed  that  the  testator. 
Cross,  at  several  different  times  before  his  decease,  told 
the  deponent  that  he  never  intended  WUUam  GiB>ert  to 
pay  the  fonoant  of  the  bond,  as  he  (the  testator)  always 
considered  it  a  gift,  or  expressed  himself  on  several  dif 
ferent  occasions  before  his  decease  in  words  to  that  ef- 
fect; that,  in  the  course  of  a  conversation  whieh  washdd 
between  the  deponent  and  the  Defendant  Harriet  Cbxra 
Sprigg,  the  widow  and  administratrix,  relative  to  the  af- 
furs  of  the  said  testator,  shortly  after  his  death,  the  said 
Harriet  Clara  Sprigg  told  the  deponent,  that  hec  late  hns^ 
band,  the  testator,  said  to  her,  while  he  was  ill  in  bed,  that 
WUUam  (meaning  WilUam  Gilberi)  was  not  to  be  called 
on  for  the  money  in  respect  of  the  bond,  meaning,  as 
the  deponent  believed  the  money  secured  by  the  bond 
of  the  3rd  of  December,  1838 ;  and  that,  for  the  reasons 
aforesaid,  the  deponent  believed,  that  the  testator  had 
wholly  relinquished  or  given  up  the  bond  debt,  before 
his  decease,  to  the  said  WUKam  Gilbert.  The  depon^t 
said,  that  the  testator,  for  many  years  before  his  death, 
kept  a  private  ledger,  in  which  were  contained  entries 
relative  to  his  property  and  the  debts  due  to  him,  and 
that  among  such  debts  there  was  included  the  said  bond 
debt;  but  the  deponent  believed  that  such  bond  debt 
was  erased  from  the  said  private  ledger  by  the  testator 
some  time  before  his  death.  The  book  was  not  pro- 
duced. 


Argnmeni.         The  Solicitor- General  and  Mr.  Glasse,  in  support  of 
the  exceptions. 


Mr.  Teed  and  Mr.  HaUetty  in  support  of  the  Master^s 
report 
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Vice-chancellor  : — 

The  question  raised  by  the  exceptions  in  this  case 
was,  whether  William  Gilbert^  the  obligor  in  a  bond 
for  lOOOJl,  was  liable  for  the  amount  of  such  bond  to  the 
Defendant  Harriet  Clara  Sprigg^  the  widow  and  adminis- 
tratrix of  Cross^  the  obligee  in  the  bond  and  the  testator 
in  the  cause;  and  this  general  question  resolved  itself 
into  two — ^first,  whether  the  testator's  declarations  jus- 
tified the  conclusion,  that  he  had  abandoned  all  inten- 
tion of  recovering  upon  the  bond,  and  intended  that  the 
obligor  should  no  longer  be  liable  upon  it;  and,  secondly, 
if  that  were  answered  in  the  affirmative,  what  were  the 
consequences  in  respect  to  the  liability  of  the  obligor? 


1849. 


Judgment. 


Assuming  the  first  question  to  be  answered  in  the 
affirmative,  I  had  no  hesitation  in  holding,  at  the  dose 
of  the  argument,  that  the  debt  remained  at  law,  and  to 
that  opinion  I  adhere.  I  was  also  of  opinion,  that,  if 
the  debt  remained  at  law,  it  must  remain  in  equity, 
unless  some  special  grounds  were  laid  for  a  different 
conclufflon;  and  I  was  of  opinion,  that  a  mere  intention 
on  the  part  of  the  testator,  which  he  might  at  any  time 
have  changed,  not  to  sue  upon  the  bond,  would  not  ^ve 
such  an  equity.  But,  as  the  case  of  Flower  v.  Marten  {a) 
appeared  to  have  escaped  the  recollection  of  counsel,  I 
requested  that  the  exceptions  might  be  spoken  to,  by 
one  counsel  on  a  side,  with  reference  to  some  of  the 
principles  which  the  Lord  Chancellor  laid  down  in  that 
case,  and  upon  which  the  cases  there  referred  to  were 
decided.  This  was  accordingly  done,  and  I  have  now 
to  state  the  grounds  upon  which  I  have  come  to  the 
conclusion,  that  the  obligor,  having,  in  this  case,  no 
defence  at  law,  has  none  in  equity. 


(a)  2  Myl.  &  Cr.  469. 


Judgment 
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1849^  In  WekeU  v.  Raby  (a),  Raby  was  indebted  to  the  tes- 

tator^ Mr.  Piggotty  on  a  bond  for  securing  335il  5«.  Mr. 
PiggottinaA<&  his  will,  and  appointed  the  appellant,  Maryy 
his  executrix  and  residuary  legatee,  and  died  about  two 
years  afterwards.  In  his  last  sickness,  and  a  few  days 
only  before  his  death,  he  said  to  the  appellant,  Maryy 
*^  I  have  Raby^s  bond,  which  I  keep ;  I  don't  deliver  it 
up,  for  I  may  live  to  want  it  more  than  he ;  but  when 
I  die,  he  shall  have  it;  he  shall  not  be  asked  or  troubled 
for  it."  After  the  death  of  the  testator,  Raby  asked 
Mary  to  make  him  a  present  of  the  bond,  but  did  not 
pretend  to  have  any  right  to  it ;  her  answer  was, "  You 
may  be  easy — it  is  safe  in  my  hands:"  she  afterwards 
added,  **  If  I  marry,  I  will  deliver  die  bond  to  you  the 
night  before."  Mary  having  afterwards  put  the  bond 
in  suit,  Lord  Macclesfield^  upon  Raby*s  bill,  ordered  the 
bond  to  be  cancelled,  and  the  House  of  Lords  confirmed 
that  decree.  The  circumstances  of  that  case  bring  it 
within  the  principle  examined  by  the  Vtce^ChanceUor  in 
Padmore  v.  Gunning  (b),  and  to  that  principle  the  de- 
cision in  Wehett  v.  Raby  is  referred  by  the  Lord  Chan- 
cellor in  the  case  of  Bym  v.  Godfrey.  It  would  have 
been  a  fraud  in  the  residuary  legatee  to  enforce  the  bond 
The  decision  did  not  proceed  upon  the  ground  of  release. 

Richards  v.  iS^i7t«(c)  decided  that  a  creditor,  whose  debt 
was  secured  by  a  bond  and  mortgage,  released  the  debt 
by  delivering  up  the  bond  and  mortgage  with  the  de- 
clared intention  of  releasing  the  debt ;  but  that,  I  ap- 
prehend, was  considered  by  Lord  Hardwiche  as  a  l^al 
and  not  merely  as  an  equitable  discharge,  and,  moreover, 
was  a  different  thing  from  the  mere  declaration  of  in- 
tention to  for^ve  a  debt     Lord  Hardwiche  seemed,  at 

(a)  2  Bro.  P.  C.  386,  Toml.  ed.        {h)  7  Sim.  644. 
(c)  2  Eq.  Ca.  Ab.  617. 
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first,  to  be  of  opinion,  that  it  was  an  equity  which  could 
only  be  enforced  if  the  creditor  was  plaintiff;  but  he 
afterwards  said,  it  was  otherwise,  for  that  the  law  was 
with  the  debtor. 

In  Aston  v.  Pye  (a),  cited  in  a  note  on  JEden  v.  Smyth, 
and  commented  upon  by  the  Lard  Chancellor,  in  Bym 
V.  Godfrey  and  in  Eden  v.  Smyth,  the  following  entry  was 
made  in  the  books  of  the  testator,  the  payee  of  a  note : 
**/^tf  pays  no  interest,  nor  shall  I  ever  take  the  princi- 
pal, imless  greatly  distressed."  The  testator  died.  The 
case  came  before  Lord  Kenyon,  at  the  Bolls,  upon  the 
question,  whether  the  debt  was  subsisting,  and  Lord 
Kenyon  sent  the  parties  to  law.  It  does  not  appear  that 
Lord  Kenyon,  or  Lord  Loughborough  noticing  this  case, 
thought  that  the  maker  of  the  note  could  have  any 
equity,  if  the  law  was  against  him,  as  it  was  held  to  be 

Bym  y.  Godfrey  (b)  is  the  next  case.  In  that  case 
the  testator  held  a  promissory  note  for  200L  He  fre- 
quently told  his  executor  that  he  neyer  meant  to  call 
for  payment  of  the  note,  and  made  a  statement  to  that 
eflTect  the  day  before  his  death.  Lord  Loughborough 
said,  that  the  case  relied  upon  was  not  a  release,  so  that 
he  could  say  that  the  debt  was  gone  by  the  act  of  the 
party  to  whom  the  money  was  due;  nor  was  it  a  legacy; 
and  the  bill  was  dismissed,  so  far  as  it  prayed  that  the 
note  might  be  cancelled.  In  that  case  Lord  Lough" 
borough  referred  to  Weketty.  Raby  and  Aston  v.  Jh/e,  and 
the  case  of  Bichards  v.  Syms  before  Lord  Hardwiche,  to 
which  I  have  already  referred. 

The  next  case  is  Eden  v.  Smyth  (c).  In  that  case 
the  question  was,  whether  a  legatee  was  entitled  to  his 
legacy  discharged  of  a  debt  he  owed  the  testator.  Let- 
ters and  declarations  of  the  testator  were  given  in  evi- 
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(a)  5  Yes.  350,  n. 
VOL.  VI. 


(b)  4  Ves.  6. 

o  o 


(c)  6  Yes.  341 
H.  W. 


Judgwumt, 
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J849.  dence,  and  also  acooimts  of  the  testator,  and  naemonuida 
in  his  handwriting ;  and,  upon  the  eyidenoe,  the  Court 
held,  that  the  debt  was  dischaiged.  The  ju^e  who 
decided  this  case  was  the  same  who  decided  Bym-^, 
Godfrey y  which  was  cited ;  and  it  is  not  to  be  assumed, 
that  he  intended,  in  Eden  v.  Smyth,  to  act  upon  a  dif- 
ferent prindple  firom  that  upon  which  he  dedided  Byrn 
Y.  Godfrey.  In  E€len  v.  Smyth  the  Lord  ChanceBorSd 
that  which,  perhaps,  would  be  considered  questionabk 
at  the  present  day :  he  went  into  the  inquiry,  what  the 
testator,  at  the  time  of  making  his  will,  considered  or 
intended  to  consider  his  fortune  as  consistiiig  o^  as  dis- 
tinguished from  what  it  actually  conmsted  ofl  But  it 
is  unnecessary  to  rely  upon  this,  for  it  is  mamfest  that 
Lord  LoughborougKs  judgment  did  not  proceed  upon 
any  distinction  between  legal  and  equitable  dischaiges 
of  a  debt  His  judgment  was,  that  the  debt  was  gone 
at  law. 

Reeves  v.  Brymer  (a)  is  a  most  important  case.  No- 
thing could  be  more  explicit  or  certain  than  the  intat- 
tion  of  the  obligee  to  discliarge  the  obligor.  Lord 
Alvanley  thought  it  a  hard  case,  and  desired  to  find  the 
means  of  holding  the  obligor  discharged.  But  he  would 
do  nothing,  except  give  the  parties  leave  to  proceed  at 
law.  Eden  v.  Smyth  and  Aston  v.  JF^e  were  cited,  and 
Lord  Alvanky's  observations  shew  that  he  considered 
Eden  v.  SmytJi  as  proceeding  upon  the  same  grounds  as 
I  have  done. 

Gilbert  v.  WetherelKJi)  is  not  a  very  clear  case.  It 
was  a  transaction  between  father  and  son.  The  father 
had  lent  the  son  10,000/.  and  took  his  promissory  note 
for  it ;  an  account  was  afterwards  settled  between  theiOi 

(a)  6  Ves.  616.  (i)  2  S.  &  S.  2W. 
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by  which  it  appeared,  that  more  than  9000Z.  was  due 
upon  the  note.  Further  transactions  took  place,  by 
which  it  was  said  the  son  became  further  indebted  to 
his  &ther.  The  father,  shortly  before  his  death,  burned 
the  promissory  note  in  the  presence  of  a  witness,  saying 
at  the  time,  "Now  Thomas  owes  me  ll,000£"  Sir 
John  Leach  said,  that  the  circumstances  under  which 
the  note  had  been  destroyed  amounted  to  an  equitable 
release  of  the  debt,  but  that  the  sum  of  9000/.  and  up- 
wards, which  remained  due  by  the  account  stated,  must 
be  considered  as  an  advancement.  None  of  the  pre- 
ceding cases  were  cited ;  and  this  is,  I  believe,  the  first 
case  in  which  the  proposition  is  laid  down,  (if  it  be 
there  laid  down),  that  voluntary  transactions  on  the 
part  of  an  obligee,  which  at  law  are  inoperative,  create 
an  equity  in  favour  of  the  debtor  to  be  discharged  from 
his  debt.  But  the  case  cannot  be  an  authority  for 
any  abstract  proposition ;  for  Sir  John  Leach  held,  that 
the  transaction  converted  the  debt  into  an  advance- 
ment. It  is  impossible  to  treat  that  case  as  not  depend- 
ing upon  the  relation  between  the  obligor  and  the 
obligee. 


1R49. 


Judgment, 


The  only  case  which  has  made  me  doubt  my  con- 
clusion is  that  of  Flower  v.  Marten  (a),  which  contains 
language  on  the  part  of  the  Lord  Chancellory  expressive, 
it  is  said,  of  his  opinion,  that  where  a  creditor  by  his 
conduct  shows  an  intention  to  abandon  his  rights  as 
a  creditor,  and  treat  the  debt  as  a  gift  to  the  debtor, 
equity  will  not  permit  the  debt  to  be  enforced.  K  I 
understood  the  case  as  deciding  any  such  abstract  pro- 
position, I  should  unhesitatingly  follow  it,  but  I  do  not 
luderstand  that  such  is  the  effect  of  the  judgment. 


(a)  2  My.  &  Cr.  459. 
oo  2 


r. 
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1849.  The  cases  whidi  the  lard  Clumedkr  adTerts  to  as  go- 
Temii^  his  deciacm,  are  Wduit  t.  Rahf  and  Edem  t. 
Smythj  which  certainlj  establish  no  sodi  abstzact  pro- 
podtion;  and  the  jodgment  of  the  lard  Ckamedlor 
throughout,  b  j  a  pcnnted  reference  to  the  pecoEar  cir- 
cumstances  attendii^  the  creation  of  the  ddit,  and  the 
rebuion  in  which  the  debtor  and  creditor  stood  to  each 
other,  shews  that  he  did  not  ibond  his  judgment  npoQ  anj 
sudi  proposition.  The  case  before  me  is  the  case  of  a  cre- 
ditor declaring  (not  to  his  debtor) his  intention  not  tone 
upon  a  bond ;  for  I  ha¥e  no  evidence  rf  the  alkged 
erasure  of  the  bond  in  the  testator^s  bodES,  and  I  do  not 
propose  to  make  that  erasure  the  sulgect  o£  inquiiy,  as 
it  would  not  alter  my  opinion  if  it  were  proyed ;  and 
if  the  case  rested  here,  I  diould  hold  that  the  debtor 
remained  liable  on  his  bond. 

But  it  was  said,  that  the  Defendant  Harriet  Clan 
Sprigg  admits  that  she  heard  the  testator  say,  that  the 
bond  was  not  to  be  enfbroed,  and  that  she^  as  residoiuy 
l^atee  for  life,  is  within  the  prindjde  of  Wehett  v.  Bahj. 
The  utmost  extent  to  which  that  observation  would 
carry  the  case  is  this,  that  Harriet  Clara  Spring  could 
not  during  her  life  daim  the  interest  of  the  bond;  but 
that  is  not  the  question  I  have  now  to  decide. 

The  ground  on  which  I  proceed  is,  that,  if  in  this 
case  obligor  has  no  defence  at  kw,  he  has  none  in 
equity.  The  l^al  question  may  be  tried  by  an  action, 
if  he  desires  it. 
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HEPWORTH  V.  HESLOR  ^mhri.  * 

A  CREDITOR'S  suit     The  deceased  debtor  and  An  executor 

__  •  1  ^     1       having  assets  of 

testator  was  Ralph  Heslopy  a  wme  merchant ;  and  the  his  testator, 
Defendant  John  Heslop  was  his  son  and  executor.     The  orwHMisr^*^ 
Defendant  claimed  to  be  allowed,  in  his  discharfi^e,  512/.  fo^f  ^i  ^^  ^ 

'  f  had  been  filed 

10«.  for  principal  and  interest  on  a  bond  dated  in  Octo-  for  the  admini- 

ber,   1841,  firom  the  testator  to  the  Defendant;  430/.,  estate,  applied 

the  balance  on  a  bond  from  the  testator  to  the  Reverend  ^^^^\ol 

James  Chamock;  and  194/.  11*.  6^.,  the  balance  on  a  aloanofasnin 

of  money  eqnal 

bond  from  the  testator  to  the  Reverend  Joseph  Mitton.     in  amount  to 

the  debt ;  and 
^  ,      the  creditor  ac- 

The  bond  of  the  executor  himself  was  stated  by  his  cepted  the  per- 

affidavit  to  have  been  given  by  the  testator,  in  considera-  ^  the  executor 

tion  of  ten  years'  services  of  the  Defendant,  as  his  clerk  ^^  rel^'^hii 

and  traveller,  and  which,  in  addition  to  his  maintenance  debt  against  the 

after  he  had  served  his  father  for  seven  years,  and  learnt  that  the  ezecu- 

his  business,  without  remuneration,  the  testator  had,  in  *°^  glSStu- 

1831,  agreed  to  give  the  Defendant,  but  had  not  paid,  ^o'^of  his  own 

A  witness  also  deposed  to  a  conversation  in  which  the  that  of  the  es- 

testator  had  adverted  to  the  claim,  and  proposed  to  meet  ^he  debt,  as 

it  by  a  legacy.     The  Master  allowed  this  claim  of  the  JJ^^^al^it 

executor  as  a  voluntary  bond  only.  be  treated  as  a 

mere  purchaser 
of  the  debt  of 

The  two  bonds  from  the  testator  to  Mr.  Chamock  the  creditor, 

and  Mr.  Mitton  had  been  discharged  as  against  the  tes-  entitled  only  to 

tator's  estate,  in  the  following  manner : — The  executor  ^"^  ^^  ^^^ 

applied  to  Mr.  Chamock  for  a  loan  of  the  430/.,  and  creditor ;  but 

,  that  the  execu- 

this  loan  Mr.  Chamock  consented  to  make  upon  the  torwasenti- 
executor  discharging  the  debt  due  upon  his  father's  lowed^nhis 

own  discharge, 
the  amount  of  the  debt  as  a  debt  of  the  testator  preferred  and  paid. 

On  a  question  in  the  administration  of  assets,  whether  a  bond  given  by  the  testator  to 
his  son  for  alleged  arrears  of  salary  was  voluntary  or  for  valuable  consideration,  the  Court, 
not  relying  on  the  admission  of  the  testator,  or  the  examination  of  the  son  and  executor, 
in  a  case  where  the  estate  was  insolvent,  directed  an  issue  on  the  question,  whether  the  tea* 
tator,  at  tlie  time  of  executing  the  bond,  was  indebted  to  the  obligee  to  the  amount  thereby 
secured. 
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Siaiemeni, 


bond;  and  the  executor  accordingly,  in  April,  1842, 
gave  Mr.  Chamock,  in  excliange  for,  and  in  satisfaction 
of,  the  testator's  bond,  the  Defendant's  own  bond  for  a 
like  principal  sum  of  430/.,  and  paid  him  6^  9^.  in  cash 
for  the  interest  then  due  from  the  testator's  estate,  and 
Air.  Chamock  then  delivered  up  the  testator's  bond  to 
the  Defendant.  The  Defendant  had  also  applied  to 
Mr.  Mitton  for  a  loan  of  450/.,  being  the  same  sum 
which  the  testator's  estate  owed  to  Mr.  Mitton  upon  a 
bond  from  the  testator  for  200/.,  and  a  promissory  note 
of  the  testator  and  another  person  for  250/.;  and  Mr. 
Mitton  agreed  to  lend  the  Defendant  tiie  450/L  upon  the 
joint  and  several  promissory  note  of  himself  and  a  surety. 
The  joint  and  several  promissory  note  was  accordingly 
given  to  Mr.  Mitton^  in  May,  1842,  and  9/.  18$.  6i 
paid  to  him  in  respect  of  interest  then  due  from  the  ee- 
tate;  and  Mr.  Mitton  then  delivered  up  to  the  Defendant 
the  said  bond  of  the  testator  for  200/L  and  the  piomissoiy 
note  for  250L 


The  Defendant,  by  his  examination^  stated,  that  be 
was  then  personally  liable  to  pay  the  two  sums  o{4Z0L 
and  450L  to  Mr.  Chamock  and  Mr.  Mitton^  which  they 
had  so  lent  to  him ;  and  that  the  said  transactions  were 
honk  fide  and  subject  to  no  evasion,  revocation,  or  con- 
dition ;  and  that  the  estate  of  the  testator  was  wholly 
relieved  from  the  said  bond-debts.  The  bill  was  not 
filed  until  September,  1842. 


The  Master  allowed  the  two  payments  of  6/L  9«.  and 
9/.  18^.  %d.y  and  stated  his  opinion  that  the  Defendant 
ought  to  be  considered  as  the  purchaser  of  the  testator's 
bonds  to  Mr.  Chamock  and  Mr.  Mitton^  and  as  standing 
in  the  place  of  the  obligees,  and  not  as  having  paid  the 
same.  It  appeared  that  the  estate  was  insuffident  to 
pay  specialty  debts. 
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The  executor  excepted  to  the  report,  both  as  to  the 
finding  that  his  own  bond  was  vohmtary,  and  that  the 
bonds  of  Chamock  and  Mitton  were  not  paid. 
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Mr.  Wood  and  Mr.  Thomas  Parker^  for  the  exceptions.      Argument. 

The  Solicitor- General  and  Mr.  Willcocky  in  support  of 
the  report,  contended,  with  reference  to  the  bond  for  500/., 
given  by  the  testator  to  his  son,  that  there  was,  in  fact, 
no  evidence  to  prove  that  the  bond  was  given  for  a  valu- 
able consideration.  There  was  nothing  but  the  affidavit 
of  the  obligee,  which,  though  required  by  way  of  pre- 
caution, could  not  be  regarded  as  evidence :  Whitaker 
V.  Wright  {a). 

With  regard  to  the  bonds  of  Chamock  and  Mitton^ 
the  course  adopted  of  obtaining  their  discharge  simul- 
taneously with  the  loan  to  the  executor,  was  a  novel  de- 
vice, whereby  an  executor  may  exercise  his  power  of 
preferring  creditors  of  equal  degree  for  his  own  advan- 
tage. He  attempts,  by  this  proceeding,  to  put  himself 
in  the  position  of  a  person  who  has  done  a  thing  which 
he  has  not  done ;  he  has  not  paid  the  debts  of  the  testa- 
tor, but  has  merely  given  security  for  them,  and  claims 
to  be  treated  as  if  he  had  paid  them.  It  is  not  argued 
that  the  two  bond-debts  have  by  this  means  been  can- 
celled ;  but  the  argument  of  the  Plaintiff  is,  that  the 
executor  must  be  treated  as  a  purchaser  of  these  debts, 
and  stand  in  the  same  position  as  the  obligees  stood,  and 
be  paid  rateably  with  the  other  bond-creditors.  The 
purchase  of  the  debts  cannot  be  regarded  as  an  act  done 


(a)  2  Hare,  310,  315. 
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by  the  Defendant  in  his  character  of  executor ;  it  is 
merely  a  substitution  of  one  creditor  for  another. 

The  Vice-chancellor  inquired  whether  the  execu- 
tor had  assets  of  the  testator  in  his  hands  at  the  time 
when  the  transactions  as  to  ChamocKs  and  MiitoTCs  bonds 
took  place.  He  also  obsenred^  that  he  did  not  see  why 
the  executor  might  not  have  had  the  benefit  of  the  dis- 
charge of  those  bonds  at  law>  under  the  plea  of  plene 
administravit. 


Upon  the  question  of  assets  at  the  time,  there  was  a 
dispute^  and  the  Master's  report  did  not  furnish  deciave 
information. 

Mr.  Wood  referred  to  the  case  of  Gillies  v.  Smither  (n). 


Judgtmtni, 


Vice-Chancellor: — 

The  exceptions  apply  to  two  points :  First,  that  the 
Master  has  treated  as  voluntary  a  bond  by  the  testator 
to  the  executor  for  1000/.  to  secure  500i  Secondly, 
that  the  Master  has  refused  to  allow  certain  sums  as 
payments  in  a  due  course  of  administration  before  suit, 
and  has  refused  to  allow  such  sums,  except  as  debts 
owing  from  the  estate  of  the  executor  to  the  testator,  in 
competition  with  other  creditors  of  the  testator. 

Upon  the  first  point  I  must  (with  regret)  take  the 
course  which  I  think  the  Master  would  have  taken  if 
he  had  had  jurisdiction  so  to  do.  I  cannot  overrule  the 
exceptions  relating  to  this  point  without  giving  the 
executor  an  opportunity  of  trying  in  an  issue  whether 

(a)  2  Stark.  N.  P.  C.  628,  cited  2  Wms.  Executore,  1213. 
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the  testator,  at  the  time  of  executing  the  bond,  was 
indebted  to  the  obligee  in  the  amount  thereby  secured, 
giving  liberty  to  the  judge  to  indorse  any  special  matter 
on  the  postea.  Nor  can  I  allow  the  exception  without 
giving  the  Plaintiff  the  same  opportunity  of  trying  the 
matter  by  an  issue. 


1849. 


HiPwomTH 
Hbslop. 


Judgment, 


Attending  to  the  different  effects  of  a  bond  for  value, 
and  a  voluntary  bond  in  the  administration  of  an  in- 
solvent estate  in  this  Court,  I  think  the  creditors  of  the 
testator  have  thrown  upon  the  obligee  the  onus  of 
proving  the  consideration  of  the  bond.  The  only  evi- 
dence of  this  is  the  admission  of  the  testator.  This 
admission  was  made  when  he  was  labouring  under  the 
illness  of  which  he  shortly  afterwards  died.  The  al- 
leged consideration  was  ten  years'  arrears  of  a  salary  of 
50/.  a  year,  which  the  testator  is  said  to  have  agreed  to 
pay  the  obligee  for  his  services  as  derk  and  traveller  in 
the  testator's  business  as  a  wine  merchant.  For  this 
alleged  debt  (as  appears  by  the  evidence)  the  testator 
intended  to  have  provided  by  giving  his  son  a  legacy, 
having  a  preference  over  other  legacies  in  the  will;  but 
from  this  course  he  was  induced  to  depart,  and  to  sub- 
stitute the  bond  for  the  intended  legacy,  under  circum- 
stances stated  by  a  witness  for  the  executor. 

In  directing  this  issue  I  do  not  mean  to  throw  dis- 
credit upon  the  Defendant,  or  the  witness  who  supports 
his  case.  I  do  not  doubt  that  in  1828  or  1831  some 
treaty  took  place  between  the  testator  and  the  obligee 
in  the  bond,  upon  the  subject  of  the  alleged  salary ;  but 
the  question  is,  was  a  contract  then  made  for  the  pay- 
ment of  that  salary,  upon  which  an  action  could  have 
been  maintained  by  the  son  against  the  testator  ?  It 
appears  to  me  that  the  cross-examination  of  the  Defend- 
ant's witness,  relating  to  what  passed  between  him  and 
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the  testator,  which  terminated  in  the  bond  being  6ub- 
stituted  for  the  intended  legacy,  may  throw  much  liglit 
upon  this  question ;  and  in  the  case  of  an  inscdvent 
estate,  I  think  the  creditors  are  entitled  to  the  oppOTta- 
nity  I  propose  to  give  them,  of  trying  their  rights.  It 
must  be  remembered,  that  the  obligee  derived  advantages 
and  emoluments  from  the  testator  during  the  period  of 
his  services,  besides  the  salary  for  which  the  bond  was 
given,  and  I  cannot  assume  that  the  testator  was  ignch 
rant  of  the  state  of  his  property.  The  case,  as  it  now 
stands,  in  point  of  evidence  is  not  satisfiu^tory. 


Secondly.  The  exceptions  applicable  to  the  second 
point  nuse  this  question.  It  appears  that  the  executor, 
who  succeeded  to  the  business,  stock  in  trade,  and  some 
other  effects  of  the  testator,  was  desirous  of  retaining  in 
his  hands  part  of  the  assets  of  the  testator.  To  effectu- 
ate this  object,  transactions  took  place  between  him  and 
certain  bond-creditors  of  the  testator,  the  effect  of  which, 
if  the  transactions  are  to  prevful  modo  et  form&,  will  be 
to  charge  the  assets  in  the  same  way  as  if  the  bond- 
creditors  with  whom  these  transactions  took  place  had 
been  paid  in  full  by  the  executor,  in  preference  to  the 
other  bond-creditors  of  the  testator. 

The  form  of  the  transaction  was  this:  the  bond- 
creditors  agreed  to  lend  to  the  executor  the  amount  of 
their  respective  bonds.  The  executor  thereupon  bound 
himself  to  pay,  and  gave  the  creditors  security  for  the 
amount  of  their  respective  debts,  and  the  creditors  exe- 
cuted releases  in  full  of  all  demands  agunst  the  testatoi'fl 
estate.  This  was  in  April  and  May  1842^  before  the 
suit  was  instituted. 

The  executor  has  insisted,  before  the  Master,  that  he 
is  entitled  to  have  these  transactions  considered  as  pay- 
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ments  made  by  him  to  the  bond-creditors  whose  debts 
have  thus  been  satisfied;  that  he  was  not  bound  to  go 
through  the  form  of  paying  the  debts  and  receiving  back 
the  money,  or  of  delivering  goods  in  satisfaction  of  the 
debts,  and  receiving  them  back  again  in  order  to  give 
validity  to  the  transaction;  that  he  was  entitled  by  law 
to  prefer  one  creditor  to  another,  and  that  he  has  done 
that,  and  nothing  more,  by  the  transactions  before  men* 
tioned;  and  that,  in  passing  his  accounts,  he  is  entitled 
to  be  allowed  the  amount  of  the  debts,  in  the  same 
manner  as  he  would  have  been  allowed  the  same  if  he 
had  actually  paid  them  out  of  cash  of  the  testator. 


1849. 
Hep  WORTH 

V. 

Heslop. 
Judgment, 


The  Master  did  not  take  this  view  of  the  case,  and 
cUsallowed  the  claim  as  made  by  the  executor,  but  has 
allowed  the  executor  to  stand  as  a  creditor  in  competi- 
tion with  the  other  bond-creditors  of  the  testator*  The 
Master's  proposition  was,  that  the  executor,  in  the  cir^ 
cumstances  stated,  must  be  considered  in  equity  as  a 
purchaser  of  the  bonds,  and  entitled  only  to  stand  in  the 
place  of  the  original  obligees. 


That  the  executor  might  have  preferred  the  bond- 
creditors  to  whose  bonds  the  present  question  applies, 
was  not  disputed,  &nd  it  was  (properly  I  think)  admitted 
at  the  bar,  that  if  the  executor,  at  the  time  of  the  trans- 
actions in  question,  had  cash  in  hand,  part  of  the  assets, 
which  he  might  have  handed  over  to  the  bond-creditors, 
the  mere  omission  to  go  through  the  form  of  handing  over 
the  money,  and  receiving  it  back  again,  would  not  afiect 
the  validity  of  the  transactions,  and  that  the  claim  of 
the  executor  ought  to  prevail;  but  it  was  said,  that  if  at 
the  time  of  the  transactions  there  was  no  cash  available 
to  the  satisfaction  of  the  bond-debts,  the  exceptions  must 
fidl.  Witli  reference  to  this  argument,  I  thought  it 
was,  or  might,  be  material  to  ascertain  the  state  of  the 
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asBets  at  the  time  of  the  tnmaactions  in  qnestion.  The 
Mastei^s  report  does  not  fhnush  this  infbrmatkm  m 
form  and  specie,  bat  it  was  thought  that  it  mi^  be 
satis&ctorily  collected  from  the  report  and  the  schedules 
to  it,  and  the  cause  stood  over  until  the  following  day, 
in  order  that  the  report  and  the  schedules  nugfat  be 
looked  into. 


It  appears  that,  by  the  will  of  the  testator,  the  executor, 
as  l^atee  of  his  business  and  stock  in  trade  and  some 
other  effects,  was  entitled  to  purchase  the  same  at  a  Yalm- 
tion;  this  he  did,  and  he  is  charged  by  the  Master  with 
the  amount  of  such  valuation;  and  as  the  creditors,  who 
might  have  resisted  this,  have  not  excepted  to  the  repwt, 
they  must  be  considered  as  adopting  and  taking  the 
valuation,  with  all  the  consequences  of  doing  sa  The 
executor  says,  that  the  goods  became  his,  and  the  price 
he  was  to  pay  was  cash  in  hand,  applicable  to  the  pay- 
ment of  debts  of  the  testator.  I  thought,  however,  that 
I  could  not  consider  thb  purchase  by  the  executor 
as  of  an  earlier  date  than  that  on  which  it  took  place, 
for  imtil  that  time  it  was  uncertain  whether  the  execu- 
tor would  purchase  the  effects  or  not  In  order,  there- 
fore, to  support  his  assertion  that  he  had  cash  in  hand 
at  the  time  of  the  transactions  referred  to,  it  was  neces- 
sary to  ascertain  when  the  executor  actually  became  a 
purchaser  of  the  property.  The  date  assigned  by  the 
executor  is  the  month  of  April,  1842.  The  Plamtiff 
refers  the  purchase  to  December,  1842,  at  which  time 
the  Master  apparentiy  had  charged  the  executor  with 
the  valuation  of  the  property.  This  date,  however, 
was  explained  by  counsel,  from  instructions  given  in 
court.  No  evidence  has  been  produced  on  the  point 
I  cannot  assume  the  report  wrong  without  evidence,  and 
I  am  not  disposed  to  help  the  executor  by  inquiry  in 
such  a  case.    I  cannot  therefore  decide  the  question,  whe- 
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iher  the  executor  had  cash  in  hand  at  the  time  the  bonds 
were  delivered  up. 

Assuming,  however,  that  the  executor,  if  he  had  not 
cash,  had  the  wines  and  stock  in  trade  of  the  testator,  of 
a  value  more  than  sufficient  for  the  satisfaction  of  these 
debts,  the  question  arises,  whether  such  possession  of 
assets  is  sufficient  to  enable  the  executor  to  treat  these 
transactions  as  payments  of  the  bonds  in  question:  I 
confess  I  cannot  in  principle  distinguish  goods  from 
cash,  or  one  species  of  assets  in  hand  from  another. 
The  executor  might  have  handed  over  and  received 
back  either  one  or  the  other,  and  the  legal  effect  would 
have  been  the  same.  Can  the  omission  of  such  a  form 
make  any  substantial  difference  in  the  effect  of  the 
transaction?  I  think  not.  The  testator's  estate  is  in 
fiict  discharged  in  either  case. 

I  have  assumed  that  assets,  either  in  goods  or  cash, 
were  in  the  hands  of  the  executor  when  he  procured  the 
discharge  of  the  bonds.  If  this  be  not  admitted  to  have 
been  the  fact,  the  case  must  be  referred  back  to  the 
Master,  to  ascertain  the  truth  of  the  case  in  this  respect. 


1849. 

Hkpworth 

V. 

Hkslop. 
Judgment. 
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1847. 

KclfiSJ  MALCOLM  V.  SCOTT. 

April.         'P  . 

A  Calcutta         -L  HE  judgment  on  the  motion  in  this  cause,  to  restrain 

dlted^J  ji^"^  *®  Defendant,  WaHam  Adam,  from  remitting  to  Adam, 

arjr,  and  re-  gcott  A*  Co.,  the  proceeds  of  the  ship  Forfarshire,  is  re- 
ceived in  Lofi'  ■'  ,  *  A  ./^ 

(fon  on  the  11th  ported  in  vol.  3,  p.  39. 

March,  1841, 
directed  their 

s^'^rate'to*  '^^®  original  bill  prayed  a  declaration,  that  the  seve- 
hold  a  sum  of    ral  consignments  and  remittances  made  by  Adam,  Scott 

money  (equal       -x^         /•x^i  ts         \      tr%y      /»-r 

to  a  lac  of  ^  Co,,  of  CtUcutta,  after  the  loth  of  January,  1841,  to 
Z^t  «te  of  'S'c(>«,  Bell^  Co.,  of  Ltmdon,  ought  to  be  applied,  in  the 
exchangeV,  pay-  flj-g^  place,  in  payment  and  satisfaction  to  the  Plaintiff 
19th  Novem-  of  the  sum  of  10,625^,  appropriated  to  the  use  of  the 
oat  of  remuf '     Plaintiff  by  Adam,  Scott  jf  Co,,  and  that  an  account  of 

tances  and  con- 
signmenti  on 

the  general  account,  at  the  disposal  of  a  creditor  of  the  Calcutta  firm  in  Liverpool.  TIm 
Calcutta  house  at  the  same  time  acquainted  the  Liverpool  house  of  the  directions  vhick 
had  been  given.  The  London  honse  informed  the  Liverpool  house  that  they  had  re- 
ceived and  registered  the  order ;  and  after  stating,  that  they  were  in  advance  of  the  OdevtU 
house,  and  declining  to  accept  bills  for  any  part  of  the  amount,  ssJd,  that  if  remittanm 
should  come  forward  to  enable  them  to  meet  the  wishes  of  the  Calcutta  house,  tfaey 
would  lose  no  time  in  advising  the  Liverpool  house.  The  London  honae  also,  in  aduMW- 
ledging  to  the  Calcutta  house  the  receipt  of  the  order,  said,  that  the  state  of  tbdr 
sccounts  did  not  then  warrant  them  in  meeting  the  requisition,  but  they  vrould  meet  it,  if 
in  a  position  to  do  so,  before  November.  The  Calcutta  honse  revoked  the  order  by  • 
letter  of  January,  1842,  received  by  the  London  house  on  the  12th  March,  1842. 

Heldf  that  the  effect  of  the  triple  correspondence  between  the  Calcutta  house  and  the 
London  house,  the  Calcutta  house  and  the  Liverpool  house,  and  the  London  house  and  the 
Liverpool  house,  entitled  the  Liverpool  house,  as  sgainst  the  London  house,  to  an  account  ia 
equity  of  the  balance  on  12th  March,  1841,  on  their  general  account  with  the  Gslcflf/Zahoose 
(giving  the  London  house  credit,  in  such  account,  ior  all  liabilities  incurred  by  them  on 
behalf  of  the  Calcutta  house  on  that  day),  and  of  the  consignments  and  remittances  of  tbe 
Calcutta  house  to  the  London  house  in  Uie  general  account,  which  came  to  tbe  hands  of 
the  latter  between  the  12th  March,  1841,  and  the  12th  March,  1842. 

The  London  house  might  have  declined  the  appropriation,  and  returned  the  balance  of 
the  account  to  the  Calcutta  house,  but  they  could  not,  as  against  the  Calcutta  house,  have 
retained  any  balance  due  to  the  Calcutta  house,  except  for  the  purpose  which  the  btter 
had  directed. 

Semble,  that  the  London  house  was  not  merely  bound  to  pay  to  the  Liverpool  home 
the  amount  directed,  so  far  as  the  balance  of  account  on  the  19th  November,  1841, 
enabled  them  to  do  so,  but  was  bound  to  appropriate  all  the  remittances  and  consignments 
from  the  Calcutta  house  on  general  account,  from  the  receipt  until  the  revocation  of  the 
order,  after  reimbursing  themselves  in  respect  of  their  advances  and  liabilities  cm  behslf 
of  the  Calcutta  house,  at  the  time  they  received  it. 

Semble,  that  the  communications  between  the  Calcutta  house  and  the  Liondon  house, 
and  the  Calcutta  house  and  their  Liverpool  creditor,  would  not  have  entitled  the  latter 
firm  to  the  account  as  against  the  London  house,  without  the  communications  which  took 
place  between  the  London  and  the  Liverpool  firms. 
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such  consignments  and  remittances  might  be  taken,  and 
the  amount  thereof  applicable  to  the  payment  of  the 
10,6252.  ascertfuned;  that  an  account  of  the  PlaintiflTs 
dealings  with  ScoUy  Bell  jr  Co.^  might  be  taken,  charg- 
ing them  in  such  account  with  the  10,625il,  or  so  much 
as  might  be  found  to  have  been  so  received  by  them, 
applicable  to  the  payment  thereof;  and  Scatty  Bell^  Co. 
might  be  decreed  to  pay  to  the  Plaintiff  what  should  be 
found  due  to  him  on  taking  such  accounts. 


1847. 


Statement. 


The  claim  made  by  the  supplemental  bill,  to  a  lien 
on  the  ship  Forfar shircy  was  not  prosecuted;  and  the 
cause  was  brought  to  the  hearing,  for  the  purpose  of 
obtaining  the  relief  asked  by  the  foregoing  prayer. 

The  substance  of  the  case  was  comprised  in  the  fol- 
lowing letters: — 


"  Cakuttay  16th  January,  1841. 
"  Messrs.  Scotty  Bell  §•  Cfa.,  London. 
"  Dear  Sirs, — Ere  this  reaches,  we  hope  you  will  Calcutta  firm 

i_  !•     J       1  _..•  ^  •  ^         J    to  the  London 

nave  realized  a  large  portion  of  our  consignments  and  firm. 
remittances,  vi&  Colomboy  Chinoy  and  MauriiiuSy  to 
enable  you  to  dispose  of  the  following  sums  firom  our 
general  account  with  you.  Although  we  are  pretty 
confident  you  will  be  in  possession  of  funds,  we  are  not 
certain,  and  do  not,  in  consequence,  grant  drafts.  We 
are  desirous  of  remitting  Cs.  Rs.  100,000  to  Mr.  George 
Malcobny  as  if,  by  a  draft  to-day  at  ten  months  date,  at 
exchange  2s.  1^  per.  Cs.  Be.,  10,62521,  which  would 
fidl  due  in  Londony  19th  November  next;  Cs.  Rs. 
fiO,000  to  you  and  Mr.  W.  Scott  for  his  loan  to  the 
writer,  dated  as  above,  at  exchange  25. 1^,  d312il  10^., 
together  15,937/.  lOs.  Should  you  be  in  possession  of 
fimds,  we  have  to  request  the  favour  of  your  holding  these 
sums  at  lAx.McdcolnCs  and  your  own  disposal  respectively. 


statement. 
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1847^  under  the  discount  of  the  Bank  of  England  rate.  We 
shall  know  to  a  certainty^  in  a  short  time,  whether  funds 
sufficient  will  be  transmitted  to  jou  to  meet  these  sums 
on  or  before  the  19th  of  November  next;  and,  should  it 
appear  to  us  that  there  will  not  be  enough,  we  shall 
send  you  a  remittance  from  this,  to  go  to  credit  of  your 
general  account. 

«  Adam,  Scott  &  Co.'' 

"  Calcutta^  16th  January,  1841. 

Calcutta  jirm  ^*  My  Deab  Sir, — Before  we  can  make  up  our  ac- 
0  ePiaintif.  (jQu^ts  here,  we  must  be  put  in  possession  of  all  the 
accounts  from  you,  relative  to  the  transactions  of  the 
Calcutta  firm  up  to  the  30th  April  last ;  and  I  am  un- 
able, in  consequence,  to  say  how  our  cash  account  will 
stand,  so  as  to  enable  me  to  regulate  the  remittance  of 
your  stock,  and  that  standing  in  my  own  name;  but 
being  anxious  to  make  some  funds  available  to  you,  I 
have  written  officially  to  Messrs.  Scott,  Bell  |f  Co.,  to 
hold  at  your  disposal,  on  or  before  the  19th  of  November 
next,  10,625/.,  being  the  equivalent  of  Ks.  100,000, 
exchange  28.  l^d.  Our  friends  will  hold  this  amount 
at  your  disposal  under  discount,  inunediately  after  the 
receipt  of  this,  or  as  soon  as  they  are  in  possession  of 
funds. 

« J.  S.  B.  Scott." 


the  PUnntif. 


''Londony  12th  March,  1841. 

London  firm  to       **  We  beg  to  advise  you,  that  by  the  overland  letters 

from  Indian  received  yesterday,  we  are  requested  by 
Messrs.  Adam,  Scott  §•  Cfa.,  to  account  to  you  for  the 
equivalent  of  Cs.  Rs.  100,000,  at  2*.  \\d.  per  rupee,  ten 
months  after  the  date  of  their  letter,  (16th  January 
last),  or  to  hold  that  amount  at  your  disposal  under  dis- 
count at  the  Bank  of  England  rates,  if  convenient  to  us, 
and  provided  we  are  in  funds  from  their  consignments 
and  remittances  vi&  Colombo,  China,  and  the  Mauritius. 


statement. 
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At  the  present  time  we  are  coDsiderablj  in  cash  ad-         i847. 
vance  for  the  firm,  and  the  consignments  and  remit-      ^^^l^ 
tances  hitherto  advised  will,  we  think,  fall  short  of  the  ^' 

Scott. 

engagements  we  are  under  on  their  account.  We  have 
however  registered  the  above ;  and  should  remittances 
or  consignments  come  forward  to  enable  us  to  meet  their 
vnshes,  we  shall  lose  no  time  in  advising  you.  Mean- 
while, &c 

''  Scott,  Bbll  &  Co." 


"Liverpooly  12th  March,  1841. 

"Messrs.  ScoU,  Bell  ^  Co. 
"We  are  favoured  with  your  letter  of  yesterday,  plaintiff  to  the 
inclosing  two  letters  from  Madras  to  our  address,  and  Lond^fi^^* 
drafl  on  us  by  CoUykinear  PoUetty  due  SOth  instant,  for 
2500/.  for  acceptance  ♦  ♦  ♦  Messrs.  Adaniy  Scott  8f  Co., 
inform  us,  in  their  letter  of  the  16th  January  last,  re- 
ceived this  morning  by  the  overland  mail,  that  they  had 
written  to  you  to  hold  at  our  disposal,  on  or  before  the 
19th  November  next,   10,625/.,  and  that  you  woidd 
hold  this  account  at  our  disposal,  under  discount,  im- 
mediately after  receipt  of  their  letter,  or  as  soon  as 
you  were  in  possession  of  funds.     Would  you  have  the 
goodness  to  let  us  know  whether  you  will  allow  us  to 
draw  on  you  for  the  whole  amount  due  on  the  above 
date,  or  for  a  part  at  a  shorter  date  ? 

"  George  Malcolm  &  Co." 


"Liverpooly  13th  March,  1841. 
''  Messrs.  Scott,  Bell  §•  Co. 

"I  am  favoured  with  your  letter  of  yesterday.     It  Plaintiff  to  the 
may  be  proper  to  inform  you,  that  the  money  which 
Messrs.  Adam,  Scott  8f  Co.  request  you  to  hold  at  my 
disposal,   namely,  Cs.  E49.   100,000,  or  10,625il  cash, 
19th  November  next,  is  a  portion  of  my  own  funds, 

VOL.  VI.  p  p  H.  w. 
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1847. 


Siatemeni, 


which  I  expected  to  have  received  direct.  In  order- 
ing the  payment  through  you,  they  will,  of  cawne, 
make  due  provision  for  it ;  and  although  they  could  not 
know  how  much  of  the  amount  might  be  realised  by 
you  at  dates  prior  to  the  19th  November,  there  is  no 
doubt  expressed  as  to  your  being,  ere  that  time,  in 
funds  for  the  whole.  There  is  evidently  no  reason  to 
suppose  anything  else  than  that  ample  remittances  are 
on  the  way,  or  that  they  will  be  received  in  good  time; 
but  in  order  to  prevent  any  uncertainty  or  mistake  on 
this  point,  Messrs.  Adam,  Scott  Sf  Co.^s  attention  may 
be  drawn  to  the  subject  by  letters  by  next  overland 
mail,  so  that  there  may  be  a  timely  correction  of  any 
oversight  or  miscalculation  on  their  part.  The  enclosed 
letter  from  J.  T.  B.  Scott  (which  please  return)  will 
shew  that  he  intended  to  make  the  money  available  to 
me ;  and  indeed  he  coidd  not  but  know  that  it  must  be 
both  inconvenient  and  disadvantageous  to  me  to  be 
deprived  of  the  use  of  so  considerable  a  sum  for  eight 
months  longer.  Shoidd  you  be  disposed  to  give  effect 
to  his  views  and  arrangements,  by  granting  acceptances 
due  19th  November,  as  proposed  in  G.  Malcolm  §•  Co.'i 
letter  of  yesterday,  they  will  engage  to  make  due  re- 
fund of  any  part  of  the  money  short,  remitted  from 
Calcutta ;  but  I  have  no  apprehension  of  any  such  short 
remittance. 

"  George  Malcolm." 


This  letter  enclosed  the  foregoing  letter  of  the  16th  of 
January,  1841,  from  the  Calcutta  firm  to  the  Plaintiff. 


« 


''London,  14th  March,  1841. 

Messrs.  Adam,  Scott  Sf  Co. 
London  firm  «  Dear  Sirs, — Acknowledffinff  the  receipt  of  various 

to  the  Calcutta  .  ,    t 

firm.  letters,  and  amongst  others,  the  following,  16th  January, 
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requesting  us  to  account  to  Mr.  Malcolm  for  the  equi- 
valent of  100,000  rupees  at  2«.  1^,  10,62521,  ten 
months  from  the  date  of  your  letter,  arising  from  your 
consignments  or  remittances  yi&  Colombo^  Chinay  and 
the  Mauritius^  to  discount  the  same  at  bank  rates,  you 
will  be  aware,  before  you  receive  this,  that  the  present 
state  of  your  account,  and  of  the  advices  of  consignments 
and  remittances  coming  forward  from  other  quarters, 
added  to  the  liabilities  we  may  be  under  on  account  of 
your  silk  piece  goods  speculations,  will  not  warrant  us 
meeting  this  requisition  for  the  present.  But  should 
we  be  in  a  position  to  meet  it  before  November  next, 
we  shall  have  pleasure  in  doing  so,  and  have  writteu  to 
Mr.  Malcolm  accordingly.  The  other  transfer  aUuded 
to  in  your  letter,  was  made  on  the  3l8t  of  December  last, 
agreeably  to  instructions  from  Mr.  Malcolm  in  Jidy 
laat»  acknowledged  by  your  No.  100  of  27th  October. 

"  Scorr,  Bell  &  Co." 
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Malcolm 

V, 

Scott. 
Siaiement. 


"  London,  15th  March,  1841. 

"Dear  Sir, — Replying  to  your  letter  of  the  13th  London  firm  to 
instant,  we  beg  to  state  that  we  have  no  specific  know-  *  ' 
ledge  of  the  remittances  vi&  China  and  the  Mauritius, 
referred  to  by  Messrs.  Adam,  Scott  §•  Co.;  but  as  a  series 
of  about  a  dozen  of  their  letters  are  not  yet  come  for- 
ward, they  may  perhaps  contain  the  necessary  informa- 
tion: and  we  can  only  repeat  what  we  said  on  the  12th, 
that  when  remittances  or  consignments  come  forward, 
we  shall  lose  no  time  in  advising  you.  Meanwhile,  it 
would  not  be  convenient  for  us  to  lend  our  names  to 
acceptances  in  the  manner  you  propose. 

«  Scott,  Bell  &  Co." 


^^ Liverpool,  3rd  April,  1841. 

"On  receipt  of  your  Mr.  Scott's  letter  to  Mr.  Mai-  PMntiffto  tht 
colm,  dated  16th  January,  we  addressed  Messrs.  Scott,  «a""« 
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Bell  Sf  Co.  on  the  subject  of  your  order  to  them  to 
hold  at  our  disposal,  on  or  before  19th  November  next, 
10,62521,  being  the  equivalent  of  the  Companjr's  rupees 
100,000,  at  the  exchange  of  2s.  l^d.  They  informed 
us  in  reply,  that  with  reference  to  the  state  of  your  ac- 
count with  them,  they  must  decline,  for  the  present, 
making  any  payment  or  granting  any  acceptance  on 
account  of  your  said  order.  You  readily  conodve  the 
disappointment  and  the  serious  inconvenience  it  is  tons 
to  be  deprived  of  the  use  of  so  considerable  a  sum  of 
money.  We  rely  on  your  taking  immediate  measures 
to  make  the  above  sum,  together  with  any  other  numey 
due  on  Mr.  MalcolnCs  account  or  on  our  general  account, 
available  to  us  by  remittances  to  ourselves  direct,  and 
not  to  make  the  payment  to  us  dependent  on  the  posi- 
tion of  your  London  account,  which  it  must  be  difficolt 
for  you  to  estimate  exactly,  owing  to  the  uncertainty 
as  to  the  out-turn  of  your  produce  remittances. 

''George  Malcolm." 


''Liverpool^  20th  April,  1841. 
Calcutta  firm         **  We  have  now  made  our  entries  in  conformity  with 
to  tk,  PU,in,if.  ^^  3tatementfl  of  our  accountHnirrent  forwarded  in  yoor 

letters  Nos.  5  and  6,  both  of  which  appear  to  be  cor- 
rect ;  and  we  beg  to  wait  upon  you  with  further  state- 
ment of  our  London  exchange  account  up  to  this  date, 
shewing  at  credit  side  57,205^  12i.  4£,  at  debit  ade 
39,690/.  n$.  4(2.,  ditto  dependencies  34,919/1  6i.  lU, 
74,6 107. 4«.  3cf.  Balance  in  our  favour,  1 7,4042. 1  \$.  1 U, 
against  which  will  come  our  conditional  order  of  10,000i!. 
in  favour  of  Mr.  MalcolmJ* 


^^CalcuttOy  1st  June,  1841. 
"  Messrs.  George  Malcolm  Sf  Co. 
Calcutta  firm         "  Dear  Sirs, — ^Your  letter.  No.  438,  of  the  3rd  of 
lothePlaintif.  ^^^^  informs  US  that  our  London  friends  Messrs.  Scott, 
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Ben  Sf  Co.y  on  being  applied  to  bj  you  on  the  subject 
of  our  order  to  them  to  hold  at  your  disposal,  on  or  be- 
fore 19th  November  next,  \0fi25lf  had  declined  for  the 
present  making  any  payment  or  granting  any  accept- 
ances on  account  of  such  order,  and  conveyed  to  us  the 
expression  of  your  disappointment,  and  a  request  that 
we  may  immediately  make  remittances  to  yourselves 
direct,  of  the  above  amount,  with  any  other  money  due 
your  Mr.  Malcolm^  and  on  your  general  account.  We 
are  ourselves  much  disappointed  at  this  proceeding  on 
the  part  of  our  London  friends,  who  have  likewise  ad- 
vised us  of  it,  and  stated  their  wish  to  meet  the  order 
before  November,  should  they  find  themselves  war- 
ranted, by  the  state  of  our  account,  in  doing  so.  We 
do  not  doubt  in  the  least  they  will  be  in  a  position  to 
pay  the  amount  from  the  proceeds  of  our  shipments 
to  them;  and  were  it  even  otherwise,  the  presence  of 
Mr.  Scott  would,  we  are  assured,  accommodate  the  mat- 
ter ;  so  that  we  do  not  think  it  necessary  to  notice  fur- 
ther your  request  for  remittances  to  yourselves  direct. 

"Adam,  Scott  &  Co." 
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In  a  letter,  dated  Calcutta,  18th  January,  1842,  which  CaleuUafirm 
was  received  by  Scott,  Bell  §•  Co.,  in  London,  on  the  firm. 
10th  March,  1842,  Adam,  Scott  8f  Co.  revoked  the  or- 
der for  the  appropriation  of  their  general  remittances 
in  payment  of  the  10,62521  to  the  Plaintiff. 


Mr.  Wood,  Mr.  Bolt,  and  Mr.  Boundell  Pahner,  for     Argument. 
the  Plaintiff. 

Mr.  Prior,  for  the  assignees  of  Adam,  Scott  tf  Co. 


Mr.  BomillyBJid  Mr.  Blunt,  for  the  Defendants  Scott, 
Bell  If  Co. — In  order  to  establish  a  claim  of  this  kind,  two 
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things  at  least  are  necessaiy :  there  must  be,  firet,  some 
property,  or  chose  in  action,  to  assign ;  and,  secondly,  an 
actual  assignment.  Both  of  these  elements  are  wanting. 
There  was.  no  debt  owing  by  the  London  house  to  the 
Calcutta  house,  at  the  time  to  which  the  Plaintiff  le- 
fers  the  order  or  alleged  assignment  upon  which  his 
claim  is  founded ;  nor  is  there  any  assignment  of  such 
a  debt,  if  it  had  existed.    As  to  the  existence  of  the 
debt,  that  is  notadmitted;  and  the  language  of  the  cor- 
respondence, in  fact,  excludes  it,  in  March,  1841,  what- 
ever might  have  been  the  state  of  the  account  between 
the  Calcutta  and  London  houses  at  a  later  period.     As- 
suming, for  the  purpose  of  this  argument^  that  A.  as- 
signed to  B.  the  monies  owing  to  him  by  C,  and  nothing 
was  due,  how  could  it  be  said  that  monies,  afterwards 
paid  to  C.  on  account  of  A.,  would  pass  by  this  assign- 
ment ?    But,  in  this  case,  there  was  in  fact  no  assign- 
ment.    This  question  must  be  tried  by  the  inteiition  of 
the  parties ;  and  it  is  obvious  that  the  Calcutta  house  did 
not  intend  to  create,  nor  did  the  London  house  intend 
to  be  parties  to  any  such  assignment.     Both  parties  in- 
tended to  retain  their  dominion  over  the  funds  in  ques- 
tion.    The  order  was  conditional,  and  revocable  until 
actually  executed.     The  London  house  entered  into  no 
contract.     They  merely  informed  the  Plaintiff  of  the 
communication  which  they  had  received.     This  cannot 
be  construed  as  an  acceptance  of  the  order,  unless 
everything  short  of  a  positive  refusal  be  held  to  be  an 
acceptance.     There  is  no  ground  for  the  interference  of 
a  court  of  equity.     The  right,  if  any,  is  purely  legal. 
If  the  legal  right  be  established,  the  Court  may  think 
it  proper  to  give  the  account ;  but,  in  the  first  place, 
the  Court  will  do  nothing  more  than  retain  the  bill, 
giving  the  Plaintiff  liberty  to  bring  an  action.     If, 
however,  the  Court  should  think  proper  to  direct  an 
account,  a  question  would  arise  with  regard  to  advances 


CASES  IN  CHANCERY, 


579 


made  by  the  London  house  on  account  of  the  Calcutta 
house,  after  March,  1841.  On  this  point  the  case  of 
advances  by  a  first  mortgagee  to  the  mortgagor,  after 
notice  of  a  second  mortgage,  is  analogous.  The  ut- 
most extent  of  the  engagement  of  the  London  house  is 
to  pay  the  debt  of  the  Plaintiff,  on  the  19th  Novem- 
ber, 1841,  if  they  were  then  in  funds.  They  do  not 
undertake  to  reserve  for  this  purpose  all  the  consign- 
ments which  shoidd  come  to  their  hands  between  March 
and  November,  nor  do  they  undertake  so  to  apply 
the  consignments  or  remittances  which  they  should 
receive  after  the  19th  of  November.  The  account, 
therefore,  if  any  be  directed,  must  be  limited  to  the 
balance  on  the  19th  of  November,  subject  to  be  reduced 
by  the  amount  of  the  then  outstanding  liabilities  of  the 
London  house  on  account  of  the  Calcutta  firm. 


1847. 


Argument, 


The  cases  cited  were  Williams  v.  Everett  (a),  Stewart 
V.  Fry  (J),  Kilsby  v.  Williams  (c),  Gibson  v.  Minet  (d). 
In  re  Douglas  (e),  Garrard  v.  Lord  Lauderdale  (^f\ 
Hutchinson  v.  Heyxoorth  {g)y  Burn  v.  Carvalho  (A), 
Walker  v.  Rostron  (i),  Miln  v.  Walton  (A). 


Vice-Chancellor  : — 

This  suit  had  two  distinct  objects;  one  related  to 
the  ship  called  the  Forfarshire^  and  the  other  related 
to  the  rights  of  the  parties  in  the  cause,  respecting  cer- 
tain consignments  from  India^  depending  upon  a  corre- 
spondence commencing  in  the  month  of  January,  1841. 
The  question  relating  to  the  Forfarshire  came  before  me 
upon  motion,  and  the  decision  upon  that  motion  was  sub- 


Judgmeni, 


{a)  J4  East,  582. 
\h)  7  Taunt.  339. 
(c)  5  B.  &  Ad.  815. 
Id)  2  Bing.  7. 
\e)  1  Mont  &  Chit.  1. 


(/)  3  Sim.  1. 
\g)  9  Ad.  &  E.  375. 
(A)  4  My.  &  Cr.  690. 
(0  9M.  &  W.4n. 
[k)  2  Y.  &  C.  C.  C.  354. 
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mitted  to.  Ou  the  cause  coming  on  for  hearing,  nothing 
remained  to  be  done  on  that  part  of  the  suit,  and  as  to 
that,  therefore,  the  bill  must  be  dismissed,  with  costs. 
The  observations  which  follow  apply  to  the  other  parts 
of  the  case. 


At  the  time  of  the  correspondence,  Adam,  Seoti  tf 
Co.  carried  on  business  at  Calcutta.  The  Plaintiff 
carried  on  business  at  Liverpool,  under  the  firm  of  Afal" 
colm  8f  Co.;  and  the  Defendants  Scott,  Bell  Sf  Co.,  car- 
ried on  business  at  London.  At  the  time  of  the  cor- 
respondence the  Plaintiff's  house  at  Liverpool  was  a 
creditor  upon  the  Calcutta  house  for  a  large  sum  of 
money,  and  at  the  same  time  the  house  of  Scott,  Bell 
Sf  Co.  were  also  creditors  of  the  Calcutta  house,  and  were 
under  engagements  which  might  result  in  a  further  debt 
owing  from  the  Calcutta  to  the  London  house. 


The  questions  to  be  decided  in  this  cause  are  two — 
First,  whether,  by  the  effect  of  the  correspondence  which 
passed  between  ^da?w,  Scott  ^  Co.,  of  Calcutta,  Scott,  BeU 
8f  Co.,  of  London,  and  the  Plaintiff  George  Malcolm,  of 
Liverpool,  a  contract  was  come  to  between  these  par- 
ties, in  March,  1841,  entitling  the  Plaintiff,  as  a  creditor 
of  the  Calcutta  house,  to  an  account  against  the  London 
house,  (also  a  creditor  of  the  Calcutta  house),  for  consign- 
ments and  remittances  made  to  the  London  house  by  the 
Calcutta  house?  The  second  question  is,  if  such  a  con- 
tract be  established,  what  are  the  terms  of  that  contract, 
and  to  what  account  does  it  entitle  the  Plaintiff?  I  use 
the  word  "  contract "  as  the  most  convenient  term  which 
suggests  itself;  for  whether  such  rights  as  the  Plaintiff 
has  are  said  to  rest  in  contract  generally,  or,  according 
to  the  argument  at  the  bar,  are  said  to  rest  on  an  equi- 
table assignment,  the  case  is  the  same.  The  right 
claimed  by  the  Plaintiff  will  depend  upon  an  account  to 
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be  taken  in  this  court ;  the  result  of  which  will  be^  to  be 
satisfied  out  of  specific  consignments  from /n^foa,  included 
in  that  account. 

With  respect  to  the  answer  to  be  given  to  the  first 
of  these  questions,  I  might  perhaps  safely  dispose  of  it 
without  argument,  by  referring  to  the  answer  in  which 
the  Defendants  Scott, BellSf  Co.,  submit  t-o  account;  but 
as  these  Defendants  have  contended  that  the  correspon- 
dence gives  to  the  Plaintiff  no  right  to  an  account,  and 
that  the  submission  in  the  answer  ought  not  to  bind 
them,  I  will  consider  the  Plaintiff's  right  independently 
of  that  submission.  That  the  correspondence  entitles 
the  Plaintiff  to  some  account  I  cannot  bring  myself 
to  doubt,  and  I  shall  begin  by  referring,  in  the  first 
instance,  to  the  entire  correspondence  upon  which  both 
questions  turn. 

[His  Honor  read  the  letters  stated  above.] 

Several  other  letters  passed  between  the  London  house 
and  the  Calcutta  house,  which  are  observed  upon  by 
the  Liverpool  house.  The  state  of  the  account  between 
the  Calcutta  and  the  London  house  is  adverted  to,  and 
the  expression  *^  conditional  order,"  referring  to  the 
order  in  the  Plaintiff's  favour,  is  used.  This  expression, 
as  it*  appears  to  me,  clearly  means  no  more  than  the  ex- 
pression "being  in  funds;"  and  the  question  is,  whether 
they  were  in  funds  ?  In  no  other  way  can  I  understand 
the  term  "conditional"  as  having  any  application  to 
the  case. 

Now,  upon  the  above  letters,  (exclusive  of  the  sub- 
mission in  the  answer),  I  cannot  doubt  the  Plaintiff's 
right  to  some  account  against  the  London  house.  The 
letter  of  the  16  th  of  January,  from  the  Calcutta  to  the 
London  house,  directs  them,  amongst  other  things,  if  in 
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1847^      fundfl  upon  the  ''genend  acoonnt,"  to  bold  100,000 
Cfl.  Ba.,  equiTslent  to  10,6251,  at  the  Plaintiff's  A^po- 
sal,  promising  additional  remittances,  if  neoessuj  to 
make  up  the  amount.     This  letter  was  reoeiTed  inZM- 
i£m  on  the  11th  of  March,  1841.     On  the  foDowing  da j, 
the  12th  of  March,  theZ^nufim  house  wrote  to  theZiwr- 
pool  house  the  letter  of  that  date ;  and  (with  refereoce 
to  the  argument  at  the  bar)  there  are  diree  praitstobe 
noticed  in  that  letter.     I  think,  upon  the  fair  oonstmo- 
tion  of  the  letter,  the  erpresmon  ^  if  convenient  to  ns" 
clearly  applies  to  the  altematiye  relating  to  the  cEsooont; 
secondly,  the  letter  reserves  to  the  London  house  die 
right  of  satisfying  all  ^  engagements  *  they  were  under 
on  account  of  the  Calcutta  house ;  by  which  word  "eo' 
gagements  "  I  understand  the  hondon  house  to  mem  all 
liabilities  and  dependencies  of  every  description;  and 
thirdly,  subject  to  that  reservation,  the  London  house 
agrees,  in  some  sense,  to  act  upon  the  letter  of  the  Cs'- 
cutta  house  of  the  16  th  of  January.     The  construction 
which,  upon  this  point,  I  put  upon  the  letter  of  the  IStli 
of  March,  1841,  does  not,  in  my  opinion,  admit  of  seiioufl 
controversy.     The  expressions  in  the  letter  of  the  12th 
of  March,  from  London  to  Liverpool,  are  *'  We  have,  how- 
ever, registered  the  above,  and  should  remittances  or 
consignments  come  forward  to  enable  us  to  meet  tbeir 
wishes,  we  shall  lose  no  time  in  advising  you."     And  if 
these  words  were  ambiguous,  (which  I  think  they  are 
not),  the  construction  I  put  upon  them  would  be  estab- 
lished by  the  following  expressions  in  the  letter  of  the 
same  writers  to  the  Calcutta  house  two  days  aflerwards, 
the  14  th  of  March.     Af^r  referring,  in  the  letter  of  the 
14th  of  March,  to  the  letter  of  the  16th  of  January,  and 
saving  to  themselves  the  right  to  satisfy  the  engagements 
they  were  under  for  the  Calcutta  house,  they  say,  ^^But 
should  we  be  in  a  position  to  meet  it  before  November 
next,  we  shall  have  pleasure  in  doing  so,  and  have  written 
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to  Mr.  Malcolm  accordingly.''  This  Bentence  appears  to 
me  correctly  to  paraphrase  that  which  I  have  quoted 
from  the  letter  of  the  1 2th  of  March.  If  the  latter  sen- 
tence had  been  contained  in  the  letter  of  the  12th  of 
March,  the  case,  as  it  appears  to  me,  would  not  have 
admitted  of  serious  argument.  The  Liverpool  letter  of 
the  13th  of  March  points  out  to  the  London  house  in 
what  terms  the  Liverpool  house  understood  the  London 
letter  of  the  12tL  The  London  letter  of  the  14th  of 
March  to  the  Calcutta  house,  which  I  have  just  referred 
to,  becomes  important,  for  it  shews  beyond  dispute  that 
I  have  correctly  understood  the  letter  of  the  12th  of 
March  from  London  to  Liverpool  The  letter  of  the  15th 
of  March,  1841,  from  London  to  Liverpool^  is  also  im- 
portant, because  it  brings  down  the  whole  of  the  former 
correspondence  to  that  date,  and  confirms  such  engage- 
ments as  had  been  come  to  by  the  earlier  letters.  The 
letter  of  the  3rd  of  April,  1841,  from  London  to  Calcutta, 
and  of  the  1st  of  June,  1841,  from  Calcutta,  indepen- 
dently of  what  had  been  done  before,  appears  to  me  to 
make  out  completely  the  same  view  of  the  case. 


1847. 

Malcolm 

Scott. 
Judgment, 


Admitting,  therefore,  in  the  most  unqualified  manner, 
that  the  correspondence  between  the  Calcutta  house 
and  the  London  house,  and  that  between  the  Calcutta 
house  and  the  Liverpool  house,  would  not,  without  more, 
have  conferred  any  right  upon  the  Plaintifi*  as  against 
the  London  house,  I  cannot  admit  that  it  is  now  open 
to  argument,  that  the  effect  of  the  triple  correspondence, 
in  which  each  party  refers  to  his  communications  with 
the  other,  has  not  so  consolidated  the  whole  corre- 
spondence as  to  give  to  each  as  against  the  other,  for  the 
purposes  of  this  cause,  the  benefit  of  a  contract,  such 
as  the  correspondence,  properly  interpreted,  contains. 


The  second,  and  the  most  difficult  question  which 
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ariflesy  is  that  which  remains — ^What  is  the  contnct 
embodied  in  the  preceding  letters,  and  to  what  aocoont 
does  it  entitle  the  Plaintiff  as  against  the  lAmdam  house? 


The  Phdntiff  has  contended,  that,  according  to  the 
tme  constmction  of  the  correspondence,  he  is  entitled 
to  haye  a  balance  struck  on  the  12th  of  March,  1841, 
in  the  books  of  the  London  house,  as  between  that 
house  and  the  Calcutta  house,  including,  aa  he  admits^ 
an  account  of  aU  engagements  and  liabilities  then  de- 
pending between  the  London  and  the  Calcutta  house; 
and  in  that  sense  I  shall  hereafter  use  the  word 
**  balance."  He  admits  the  right  of  the  London  house 
to  have  all  the  consignments  and  remittances  from 
Calcutta,  on  ''general  account,''  after  the  12th  of 
March,  1841,  applied  in  satisfaction  of  the  balance  due 
on  the  12th  of  March,  1841;  but  he  insists,  that  after 
satisfying  the  above,  he  is  entitled  to  have  all  the  con- 
signments and  remittances  from  the  Calcutta  to  the 
London  house  on  ''general  account,''  after  that  date, 
applied  in  satisfaction  of  the  100,000  Cs.  Bs.,  (nt 
\0fi25hy  made  payable  on  the  19th  of  November,  1841, 
in  preference  to  any  claim  the  London  house  may  have 
against  the  Calcutta  house  in  respect  of  new  transac- 
tions ori^nating  after  the  12th  of  March,  in  like  man- 
ner as  if  such  consignment  or  remittance  had  been 
specificallj  appropriated  by  the  Calcutta  house.  He 
insists,  in  effect,  that  the  contract  embodied  in  the 
correspondence  had,  once  for  aU,  the  effect  of  a  gene- 
ral appropriation  of  all  remittances  and  confflgnments 
made  on  "general  account"  after  the  12th  of  Marcb, 
1841.  Scott,  Bell  Sf  Co.,  however,  say  that  their  under- 
taking (if  any)  was  confined  to  an  undertaking  to  pay 
the  100,000  Cs.  Bs.  on  the  19th  of  November,  1841, 
if  in  funds  on  that  day,  and  not  otherwise;  and  for  the 
purpose  of  ascertaining  whether  they  are  in  ftmds,  or 
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not,  they  claim  a  right  to  have  all  consignments  and 
remittances  from  Calcuttay  on  "general  account,^  re- 
ceived after  the  12th  of  March,  1841,  applied,  in  the 
first  instance,  in  satisfaction  of  their  own  demands  against 
the  CahtUta  house  up  to  the  present  time,  whether  their 
demand  originated  out  of  transactions  before  or  after 
the  12th  of  March,  1841. 
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1847. 


Judgment. 


In  stating  the  above,  I  have  omitted  to  notice  the 
50,000  Cs.  E49.,  equivalent  to  5312/.  10^.,  mentioned 
in  the  letter  of  the  16th  of  January,  No  question 
appears  to  me  to  arise  upon  that;  but  if  necessary  it 
may  be  made  a  matter  of  inquiry,  whether  it  has  been 
paid. 


Two  of  the  letters,  that  of  the  16th  of  January, 
1841,  from  the  Calcutta  to  the  London  house,  and  that 
of  the  12th  of  March,  1841,  from  the  London  to  the 
Liverpool  house,  must  in  strictness  determine  the  dis- 
pute. I  do  not  mean  that  the  other  letters  are  not 
important,  as  throwing  light  upon  these  two  letters, 
and  as  confirming  the  interpretation  I  put  upon  them; 
but  it  is  on  the  expressions  in  those  two  letters,  properly 
interpreted,  that  the  rights  of  the  parties  must  in  my 
opinion  be  founded.  I  will  first,  then,  suppose  a  single 
remittance  or  consignment  from  Calcutta  between  the 
16th  of  January,  and  the  19th  of  November,  1841,  to 
have  been  made  in  pursuance  of  a  promise  contained  in 
the  letter  of  the  16  th  of  January,  and  consider  this  case, 
attending  first  to  the  fact,  that  nothing  afterwards  oc- 
curred until  January,  1842,  by  which  the  Calcutta  or 
London  house  gave  notice  to  the  Plaintiff  that  his 
position  was  to  be  altered;  and  secondly,  adverting 
to  the  fact,  that  during  the  whole  of  that  period  the 
Calcutta  house  claimed  to  be  creditors  upon  the  London 
house. 
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JndfWkeni. 


Upon  the  qoestioD,  then,  of  the  oonstmetiofi  of  the 
two  letters  I  have  adverted  to,  the  letter  of  the  16th  of 
January,  1841,  (as  between  the  CaleuUa  and  Lomim 
house),  was,  in  the  first  instance,  imperative  if  in  fiuidi^ 
on  '^  general  account"    On  receipt  of  that  letter,  tbit 
is,  after  satisfying  the  balance  as  above  exjdained,  tlie 
London  house  was  to  hold  the  100,000  Cs.  Sa.  at  the 
Plaintiff's  disposal,  in  the  way  directed.     The  LamiM 
house  might  have  declined  this,  and  might  have  re- 
turned the  balance,  afler  satisfying  their  own  claim,  to 
the  Calcutta  house,  but  thej  could  not^  aa  against  the 
Calcutta  house,  have  lawfully  retained  it  for  .any  pur- 
pose, except  that  indicated  in  the  letter  of  the  16th  of 
January,  in  the  Plaintiff's  favour.     The  expressioBS  in 
that  letter  appear  to  me  to  be  unequivocal  in  thia 
respect : — **  Ere  this  reaches,  we  hope  you  will  have 
realised"— that  is,  abeady  realised,  "a  laige  portion  of 
our  consignments  and  remittances  vi&  Colombo^  ChaOf 
and  the  Mauritiui,  to  enable  you,"  that  is,  to  enaUeyoDy 
on  the  receipt  of  the  letter,  **  to  dispose  of  tiie  fbllownig 
sums  from  our  general  account  with  you."    Nothing  can 
more  clearly  point  at  an  engagement  to  be  made  widi 
the  Plaintiff  at  that  time,  conditionally  only  on  the 
London  house  being  then  in  funds.     The  letter  pro- 
ceeds— "  Although  we  are  pretty  confident  you  will  be 
in  possession  of  funds,"  that  is,  wiU  be  so  on  the  re- 
ceipt of  this  letter,  ^^  we  are  not  certain,  and  do  not  in 
consequence  grant  drafts."    This  is  to  the  same  efiect 
as  the  former  passage;  that  is,  we  should   by  drafts 
have  required  you  to  come  under  a  present  liability  in 
favour  of  the  Plaintiff,  to  be  satisfied  in  November,  but 
that  we  are  not  certain  whether  the  funds  now  in  hand, 
or  remitted,  will  be  sufficient  to  cover  it.     Then  follow 
the  two  payments  required  to  be  made,  one  to  the 
Plaintiff,  and  the  other  to  them — '^  and  as  if  by  a  draft 
to-day  at  ten  months  date,  which  would  fidl  due  on 
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the  19th  of  November."  Stopping  here^  I  would  ask 
whether  it  would  be  possible  to  contend  with  effect, 
that  if  the  Londcn  house  had  been  in  funds  on  the  12th 
of  March^  1841,  or  had  become  so  by  an  immediate 
consignment  or  remittance,  and  had  written  to  Xtver- 
pooly  saying  simply,  ^^  We  undertake  to  act  on  the  in- 
structions in  the  letter  of  the  16th  of  January,"  they 
could  ailerwards  have  diverted  the  funds  in  order  to 
satisfy  any  new  engagement  between  themselves  and  the 
Calcutta  house,  originating  between  the  12th  of  March 
and  the  19th  of  November?  My  opinion  is,  that  they 
could  not  have  done  so.  The  letter  of  the  16th  of 
January  proceeds  thus :  **  Should  you  be  in  possession 
of  fiinds,"  that  is,  on  receipt  of  this,  be  in  possession  of 
funds,  *^  we  have  to  request  the  favour  of  your  holding 
these  sums  at  Mr.  MalcolnCs  and  your  own  disposal 
respectively,  under  the  discount  of  the  Bank  of  England 
rate," — an  expression  which  clearly  indicates  a  present 
liability  to  be  satisfied  on  the  19ih  of  November,  1841. 
The  letter  then  concludes  with  this  important  passage: 
'^  We  shall  know  to  a  certainty,  in  a  short  time,  whether 
funds  sufficient  will  be  transmitted  to  you  to  meet  these 
sums  on  or  before  the  19th  of  November  next ;  and 
should  it  appear  to  us  that  there  will  not  be  enough, 
we  shall  send  you  a  remittance  from  this  to  go  to  credit 
of  your  general  account"  The  words  *^in  a  short 
time"  shew  to  demonstration  that  the  further  remit- 
tMice  on  **  general  account,"  if  necessary,  as  matters 
then  stood,  was  to  be  made  to  meet  the  engagements 
with  the  Liverpool  house. 


1847. 


Jvdgnuni» 


The  London  house  being  in  possession  of  the  above 
letter,  wrote  to  the  Liverpool  house  the  letter  of  the 
12th  of  March,  and  after  speaking  of  the  engagements 
they  were  then  under  for  the  Calcutta  house,  as  com- 
pared with  the  remittances  and  consignments  '*  hitherto 
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1847.  adYifled," — thej  say,  '*  We  haTe,  IxiweYer,  roistered  the 
above,  and  should  remittanoes  or  cooagnments  ooiiie 
forward  to  enable  us  to  meet  their  wishes,  we  shall  lose 
no  time  in  adyising  you.*  Upon  the  effect  to  be  giyen 
to  that  sentence,  the  whole  question  appears  to  me  to 
turn ;  and  I  will  first  consider  its  effect  as  between  the 
London  and  ILiuerzNw/ house. 


Ghreat  stress  was  hud  by  the  Plaintiff  on  the  wori 
''  roistered."  I  am  not  disposed  to  give  much  wei^t 
to  that  expression.  If  the  letter  had  ended  there,  I 
should  probably  have  thought  that  the  letter  amounted 
to  this  only, — that  the  London  house,  in  the  ezistiiig 
state  (tf  their  engagements  with  the  Caleuiia  house,  de- 
clined at  that  time  to  come  under  any  engagement  in 
pursuance  of  the  letter  of  the  16th  of  January,  but  that 
they  had  registered, — that  is,  made  a  note  of  that  letter 
as  a  thing  to  be  acted  upon  or  not,  according  to  drcom- 
stanoes.  I  cannot  think,  that,  by  informing  the  l^iiKyTWof 
house  that  they  had  roistered  the  letter,  they  were  ne- 
cessarily precluded  firom  making  any  new  arrangement 
with  the  Calcutta  house.  But  it  appears  to  me  unneces- 
sary to  speculate  upon  this  point ;  for  if  the  word  '^re- 
gistered,"  standing  alone,  would  have  any  such  meaning 
in  the  abstract  as  the  Plaintiff  has  contended  for,  it  ap- 
pears to  me  that  such  meaning  would  be  reduced,  as 
well  as  fixed,  by  that  which  inmiediately  fioUows,  name- 
ly, ''Should  any  remittances  or  consignments  come&r- 
ward  to  enable  us  to  meet  their  wishes,  we  shall  lose  no 
time  in  advising  you."  They  roistered  the  letter  for 
that  purpose.  Here  again,  if  any  doubt  could  exist  as 
to  the  abstract  meaning,  in  mercantile  language,  of  the 
word  ''  advising,"  that  doubt  would  be  removed  by  the 
context.  The  writers  will  advise  the  Plaintiff,  if  anj 
remittances  or  consignments  should  come  forward  to 
enable  them  to  meet  the  wishes  of  the  Calcutta  honae) 
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expressed  In  the  letter  of  the  16th  of  January.  Now 
what  were  those  wishes  ?  They  were,  that  the  balance 
of  the  Calcutta  house  (if  any),  then  in  the  hands  of  the 
London  house,  after  satisfying  their  own  demands,  to 
be  increased,  if  necesssary,  by  further  remittances  from 
Calcutta  on  ^^  general  account,"  should  be  held  at  the 
Plaintiff's  disposal  The  reason,  assigned  in  the  letter 
of  the  16th  of  January,  for  not  drawing  drafts,  and 
the  promise  of  further  remittances  for  the  purposes  of 
their  letter,  is  conclusive  as  to  the  "wishes"  of  the 
Calcutta  house;  and  as  the  London  letter  of  the  12th 
of  March  refers  to  the  "  wishes  "  of  the  Calcutta  house, 
it  makes  the  letter  of  the  16th  of  January  part  of 
the  contract  contidned  in  that  of  the  12th  of  March. 
The  London  letter  of  the  14th  of  March  (only  two  days 
later)  I  have  already  noticed.  For  what  purpose,  then, 
was  the  London  house  to  advise  the  Liverpool  house  of 
remittances  and  consignments  coming  forward  to  enable 
them  to  meet  the  wishes  of  the  Calcutta  house,  unless 
those  wishes  were  to  be  acted  upon?  I  think  the  plain 
and  natural  effect  of  the  letter  is  this.  If  the  present 
funds  shall  suffice  to  cover  our  present  balance,  (ex- 
plaining the  word  "balance*^  as  above),  or  if  the  Calcutta 
house  fulfils  its  promise  and  sends  further  remittances 
or  consignments  more  than  sufficient  to  cover  our  ba- 
lance, we  will  execute  their  wishes  in  your  favour.  The 
cases  cited  at  the  bar  are  not  nearly  so  strong  in  the 
Plaintiff^s  favour,  as  are  the  expressions  in  the  letter  I 
have  referred  to. 


1847. 
Malcolm 

V. 

Scott. 
Judgment, 


There  is  nothing  in  the  letter  of  the  8th  of  April, 
1841,  or  in  the  letters  of  subsequent  date,  which  neces- 
sarily imports  that  the  writers  of  those  letters  had  put 
upon  the  letters  of  the  16th  of  January  and  the  12th 
of  March  that  construction  for  which  the  London  house 
contends,  in  opposition  to  that  for  which  the  Plaintiff 
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contends.  The  word  ''conditional,"  as  I  have  before 
observed,  is  consistent  with  the  PUdntiff's  case ;  that 
is»  the  order  is  conditional  upon  there  being  fiinda  suf- 
ficient then  in  hand,  or  funds  afterwards  remitted,  which 
leaves  the  question  of  fact  open. 


It  was  said,  however,  for  the  London  house,  first,  that 
it  could  not  have  been  in  the  contemplation  of  any  of 
tiie  parties,  that  the  transactions  between  the  l/mdom 
and  Calcutta  houses  should  not  proceed  in  thdr  usual 
course,  during  the  interval  between  the  12th  of  March 
and  the  19th  of  November,  1841 ;  and,  secondly,  that, 
if  I  put  upon  the  correspondence  the  construction  I  have 
done,  I  should  altogether  paralyse  those  transactions. 
To  the  former  of  these  observations  I  accede,  but  I 
cannot  accede  to  the  conclusion  drawn  from  it.  No- 
thing is  more  common  in  operations  between  a  Ztondon 
house  and  its  correspondent  abroad,  than  for  the  former 
to  accept  drafts  or  bills  drawn  upon  it  by  the  latter,  at 
distant  dates,  in  expectation  only  of  consignments  or 
remittances  to  be  made  from  abroad  to  meet  the  drafts 
or  bills  at  maturity.  In  that  case,  the  London  house 
becomes  liable  to  third  parties,  whether  remittances  to 
meet  the  bills  are  made  or  not,  and  they  regulate  their 
subsequent  transactions  with  their  correspondents  abroad 
accordingly.  The  engagement  in  this  case,  as  I  inter- 
pret the  correspondence,  was  far  less  onerous;  for  it 
was  an  engagement  with  the  third  party,  the  Liverpool 
house,  only  to  pay  in  case  the  remittances  arrived;  and, 
if  this  engagement  were  made  in  the  sense  in  which  I 
understand  it,  the  London  house  would  regulate  its  trans- 
actions with  the  Calcutta  house  during  the  interval  be- 
tween the  12th  of  March  and  the  19th  of  November, 
1841,  with  reference  to  that  engagement,  in  the  same  way 
as  it  would  have  done,  if  bills  had  been  accepted.  I 
am  persuaded  that  no  mercantile  man  would  say,  that  an 
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absolute  engagement  by  the  London  hoxiBe,  confiding  in 
the  solvency  of  the  Calcutta  house,  was  so  out  of  course 
in  mercantile  transactions,  that  I  must  strain  the  con- 
struction of  the  correspondence,  rather  than  believe  that 
such  an  engagement  could  have  been  contemplated.  The 
engagement,  as  I  interpret  the  correspondence,  was  that 
the  funds  in  hand  and  promised  consignments  and  re- 
mittances, on  '^  general  account,"  not  required  to  cover 
the  London  balance,  should  be  accounted  for  to  the 
Plaintiff,  the  effect  being,  that  the  promised  consign- 
ments  and  remittances  would  come  to  the  London 
house  specifically  appropriated  by  the  effect  of  the  con- 
tract as  between  the  London  and  Calcutta  houses,  tmtil 
the  authority  was  revoked.  I  cannot  doubt  this,  and 
the  triple  correspondence  appears  to  me  to  put  the  case 
on  the  same  footing  between  all  the  parties. 


1847. 


Judgment. 


The  observations  on  this  port  of  the  case  may  be  for- 
tified. It  was  said  that  the  London  house  has  come  un- 
der new  liabilities  for  the  Calcutta  house,  since  the  12th 
of  March;  and  it  is,  in  fact,  for  the  purpose  of  meeting 
these  subsequent  engagements,  that  the  London  house 
makes  the  claim  in  this  suit.  If  such  has  been  the 
course  of  dealing  between  the  London  and  the  Calcutta 
house  since  the  12th  of  March,  1841,  why  should  I 
hesitate  to  believe  that  the  London  house,  among  other 
engagements,  should  contract  with  the  Plaintiff,  at  the 
request  of  the  Calcutta  house,  to  satisfy  his  demand, 
according  to  the  order  of  time  at  which  the  debt  arose? 
As  to  the  continuance  of  the  original  intention  of  the 
Calcutta  house  until  the  order  was  revoked,  I  can 
entertain  no  doubt.  They  daim,  as  I  before  noticed,  a 
balance  to  be  due  to  them  firom  the  London  house ;  they 
might  have  sent  remittances  or  consignments  specifically 
appropriated  for  the  Liverpool  house,  unless  they  had 
considered  the  appropriation  as  sufficiently  made  by  their 

QQ2 


592 


CASES  IN  CHANCERY. 


1847. 


V  WVBy^Mv^PVS 


previous  correspondence  directing  the  application  of  tlie 
general  balance.  If  the  balance  be  now  in  favour  of 
the  Calcutta  house^  the  London  house  will  not  be  dam- 
nified by  the  appropriation  of  the  dependencies  on  the 
12th  of  March^  as  between  themsdves  and  the  CalcuUa 
house. 


On  the  18th  of  January^  1842^  the  Calcutta  house 
wrote  to  the  London  house  a  letter^  which  was  received 
by  the  latter  on  the  10th  of  March^  1842^  revoking  the 
direction  to  apply  the  consignments  and  remittancefl^ 
under  the  letter  of  the  16th  of  January,  1841.     Now, 
as  the  Calcutta  house  clearly  might  have  sent  ihem 
consignments  specifically  appropriated,  I  do  not  see  why 
they  should  not  have  had  power  to  revoke  the  application 
of  such  consignments.     The  Calcutta  house  might,  if 
they  had  pleased,  have  bound  every  specific  consignment 
by  directing  an  appropriation,  or  they  might  have  con- 
signed them  elsewhere.      Their  direction  on  a  given 
day,  that  all  which  should  be  carried  to  the  general 
account  should  be  applied  in  a  certain  manner,  was  an 
appropriation  to  that  specific  purpose ;  but  if  before  the 
date  of  any  particular  consignments  they  altered  their 
intentions  with  regard  to  such  appropriation,  I  see  no- 
thing to  prevent  them  from  directing  that  the  future 
consignments  should  be  applied  in  another  mode;  and 
such  a  direction  they  in  fact  gave. 


Decree,  Tms  Court  doth  order  and  decree,  that  so  much  of  the  Plain- 

tiflP's  bill  as  relates  to  the  ship  Forfarshire  and  freight,  in  the 
pleadings  mentioned,  be  dismissed  as  against  the  Defendanta^ 
William  Scotty  John  ScM^  and  Peter  Bell,  with  coats,  to  be  taxed 
&c.  And  it  is  ordered,  that  the  PlaintiflP  do  pay  unto  the  said 
Defendants  the  amount  of  such  costs,  when  taxed.  And  it  is  or- 
dered, that  it  be  referred  to  the  Master  &c.,  to  inquire  and  state 
&c.  what  was  the  balance  of  the  account  (called  the  general  ac- 
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Malcolm 

V. 


Decree. 


count)  in  the  pleadings  mentioned,  between  the  London  honse  of  1847. 
William  Scott,  John  Scott,  and  Peter  BeUy  trading  under  the  firm 
of  Scotty  Belly  <Sf  Companyy  and  the  CalctUta  house  of  George  Ure 
Adam  S^  James  Steu?art  BlaUsie  Scotty  heretofore  trading  under  Scott. 
the  firm  of  Adamy  Scotty  (Sf  Company y  in  &c.,  on  the  12th  day  of 
March,  1841 :  and  it  is  ordered,  that  the  said  Master  do  treat  such 
balance  as  the  first  item  in  the  account  hereinafter  directed :  and 
it  is  ordered,  that  he  do  carry  on  such  account  in  manner  herein- 
after directed,  (that  is  to  say)  : — It  is  ordered,  that  the  said  Mas- 
ter do  debit  the  said  Calcutta  house  with  all  monies  paid,  and  all 
sums  properly  debited  by  the  said  London  house,  and  all  sums 
for  which  the  said  London  house  are  now  liable,  which  payments, 
debits,  and  liabilities  respectively  the  said  Master  shall  find  to 
have  been  made  or  arisen  in  respect  of  engagements  existing  on 
the  12th  day  of  March,  1841,  on  the  said  general  account :  and 
it  is  ordered,  that  the  said  Master  do  credit  the  Calcutta  house 
with  all  monies  received,  and  all  remittances  and  consignments 
on  the  said  general  account  received  or  at  the  disposal  of  the 
London  house,  before  the  receipt  by  the  London  house  of  the  let- 
ter of  the  Calcutta  house,  dated  the  18th  day  of  January,  1842, 
in  &c. ;  and  all  other  sums  (if  any)  for  which  the  Calcutta  house 
is  entitled  to  credit  in  respect  of  the  transactions  depending  on 
the  said  general  account,  up  to  the  date  of  the  receipt  of  the  last- 
mentioned  letter :  and  it  is  ordered,  that  the  said  Master  do  take 
an  account  of  what  (if  anything)  is  due  to  the  Plaintifi'  in  respect 
of  principal  and  interest  on  the  debt  of  10,625/.  in  the  pleadings 
mentioned,  from  the  19th  day  of  November,  1841 ;  but  such 
accounts  are  to  be  without  prejudice  to  any  question  in  these 
causes.  Usual  directions  for  production  of  documents,  and  ex- 
amination of  parties.  Just  allowances.  Liberty  to  state  special 
circumstances.  Further  directions  and  costs  ( except  as  aforesaid  ) 
reserved.    Liberty  to  apply. 
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3rY?,  6ik,  eth,  WALKER  v.  EASTERN  COUNTIES   RAIL- 
'^^jt^^^  ^^^  COMPANY. 

A  party  who  1  HE  Plaintiff  was  the  owner  of  some  leasehold  houses 
noticTfrom  a  ^^  Phomix^place  and  fFheler-street,  Spitalfields,  where  he 
"^^*^f  A°ir  carried  on  the  business  of  a  tobacco-pipe  manufacturer; 
Ltcntion,  in  and  on  the  4th  of  September,  1846,  he  was  served  with 
powengiTen  the  following  notice,  signed  by  the  secretary  of  the 
fet'^.^dttS'^^  Eastern  Counties  RaUway  Company :— 

Lands  Clauses 
Consolidation 

Act,  to  pur-  "Eastern  Counties  R^way  Stations  Enlargement. — 

may  sustain  a  '  To  J^.  G.  Walhevy  lessce  Or  reputed  lessee,  and  to  every 

^"rformMiw^^^  other  person  having  any  estate  or  interest  in  the  land 

the  agreement  hqJ  hereditaments  hereinafter  referred  to.     As  secre- 

thereby  cre- 
ated :  and  the     tary,  and  on  behalf  of  the  Eastern  Counties  Railway 

^oroeroch      Company,  and  in  pursuance  of  the  powers  and  direc- 
agreement  by     tions  of  an  act  passed  in  the  9th  year  of  the  reimi  of 

ordering  the  .  . 

Company  to  her  Majesty  the  Queen,  intituled  *  An  Act  to  enable 

ceedin^  pre-  ^®  Eastern  Counties  Railway  Company  to  enlarge  their 

'ut^f*^  ^^^  stations  in  JLondan  and  at  Stratford,  and  for  other  pur- 

certaining  the  poscs,'  I  hereby  givc  you  and  each  of  you  notice  that 

amount  of  pur-     ,  . ,  ^  .  ,  , 

chase-money      the  Said  Lompany  require  to  purchase  the  messuage  or 
wi^ compensa-   tenement,  land  and  hereditaments,  described  or  referred 

to  in  the  schedule  hereto,  and  which  they  are  authorised 
to  purchase  or  take  under  the  provisions  and  for  the 
purposes  of  the  said  last-mentioned  act.  And,  in  further 
pursuance  of  the  powers  and  directions  of  the  said  last- 
mentioned  act,  the  said  Company  hereby  demand  from 
you  and  each  of  you  the  particulars  of  your  estate  and 
interest  in  such  land  and  hereditaments,  and  of  the 
claims  made  by  you  and  each  of  you  in  respect  thereof^ 
and  which  particulars  and  claims  may  be  delivered  at  or 
sent  to  the  office  of  Mr.  John  Duncan,  No.  72,  Lorn" 
bard'Street,  London,  solicitor  of  the  said  Company.  And, 
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in  further  pursuance  of  the  powers  and  durections  afore- 
saidj  the  said  Company  hereby  state,  that  they  are  wUl- 
ing  to  treat  for  the  purchase  of  your  and  each  of  your 
estate  and  interest  in  such  messuage  or  tenement,  land 
or  hereditaments,  and  as  to  the  compensation  to  be 
made  for  the  damage  that  may  be  sustained  by  you  and 
each  of  you  by  reason  of  the  execution  of  the  works 
connected  with  the  undertaking.  And  I  also  give  you  no- 
tice, that  by  the  last-mentioned  act  it  is  provided,  that, 
if^  for  twenty-one  days  after  the  service  of  such  notice 
as  above  written,  any  party  shall  fail  to  state  the  par- 
ticulars of  his  claim  in  respect  of  the  lands  and  heredi- 
taments required  by  the  said  Company,  or  to  treat  with 
the  promoters  of  the  undertaking  in  respect  to  his  in- 
terest therein,  or  if  such  party  and  the  promoters  of  the 
undertaking  shall  not  agree  as  to  the  amount  of  com- 
pensation to  be  psud  to  such  party  for  any  such  interest  or 
for  any  damage  that  may  be  sustained  by  him  by  reason 
of  the  execution  of  the  works,  the  amount  of  such  com- 
pensation shall  be  settled  in  manner  therein  provided 
for  settling  cases  of  disputed  compensation.  Dated  this 
2nd  day  of  September,  1846,  C.  P.  Raney,  secretary 
to  the  said  Eastern  Counties  Railway  Company." — The 
schedule  to  the  notice  contained  a  description  of  the 
property. 
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On  the  3rd  of  October,  the  solicitor  of  the  Company 
vrrote  to  the  Plaintiff,  informing  him  that  imless  the 
particulars  of  his  claim  for  the  property  should  be  forth- 
with delivered,  the  Company  would  be  obliged  to  serve 
the  Plaintiff  with  another  notice,  preparatory  to  getting 
a  jury  summoned  to  award  compensation.  On  the  27th 
of  October  the  Plaintiff  delivered  his  claim  for  pur- 
chase-money and  compensation  for  the  loss  of  his  trade. 
The  solicitor  of  the  Company,  on  the  14th  of  November, 
wrote  to  the  Plaintiff  and  others,  inviting  them  to  meet 
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1848.  the  deputy  chainnan,  in  order  to  agree  upon  soms  to 

WALum  be  paid  to  them.     The  Plaintiff  attended  accordingly, 

EikBTEAir  ^^^  ^  daim  was  not  then  dtscuased.     On  the  17th  of 

CouMTiBs  December  a  meetins:  took  pbice  between  the  solicitor 

Railway  Co. 

and  the  surveyor  of  the  Company,  and  the  Plaintiff  and 

SUUmemt, 


his  solicitor,  at  which  the  daim  was  discussed,  but  no 
agreement  was  come  ta 

In  reply  to  a  letter  of  complaint  of  the  delay  dther 
in  settling,  or  summoning  a  jury,  the  Plaintifi^s  solicitor, 
on  the  30th  of  August,  1847,  received  a  letter  finom  the 
Companjr's  solicitor,  in  which  the  latter  said,  '^  I  was 
not  aware,  until  to-day,  that  your  client  required  the 
Company  to  proceed  under  the  notice,  by  getting  the 
amount  of  his  compensation  ascertained.  They  do  not, 
at  present,  require  the  property  of  which  he  is  lessee, 
although  they  have  settled  with  and  paid  one  of  the  te- 
nants for  the  purchase  of  his  interest,  and  taken  posses- 
sion of  the  house,  and  thereby  become  tenants  to  your 
client  in  respect  of  that  house.  I  will,  however,  at  onoe 
see  the  Company's  surveyor,  and  make  your  client  an 
offer,  and  forthwith  take  every  necessary  step  under  the 
railway  act  to  get  the  amount  of  your  client's  compensa- 
tion settled  and  paid."  No  furtherstep  haying  been  taken, 
the  Pluntiff  filed  his  bill  on  the  6th  of  October,  1847. 
The  bill  alleged,  that  possession  of  one  of  the  houses  had 
been  delivered  to  the  Company  by  an  under-tenant  of 
the  Plaintiff,  holding  by  a  tenancy  from  year  to  year; 
and  the  bill  charged  that  the  Company  threatened  to 
pull  down  such  house. 

The  bill  prayed,  that  the  Company  might  be  decreed 
to  complete  the  purchase  of  the  premises  comprised  in 
the  schedule  to  the  notice  of  the  2nd  of  September, 
1846,  by  paying  to  the  Plaintiff  the  amoimt  of  his  said 
daim,  or  that  the  amount  of  the  purchase-monies  and 
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compensation  might  be  ascertained  and  detennined  in 
the  manner  provided  by  the  Eastern  Counties  Railway 
Stations  Enlargement  Act,  1846 ;  and  that  the  Com- 
pany might  be  decreed  forthwith  to  take  all  proper  and 
necessary  measures  to  ascertain  and  determine  the  same, 
pursuant  to  the  provisions  of  the  said  act,  and  in  the 
manner  directed  therein,  or  in  the  '^  Lands  Clauses  Con- 
solidation Act,  1845."  The  bill  prayed  an  injunction 
to  restndn  the  Company  from  pulling  down  the  house 
in  their  possession,  and  that  they  might  be  decreed  to 
pay  an  occupation-rent,  to  be  set  upon  it  by  the  Court. 


1848. 


Walkbr 

V. 

Eastern 

Counties 

Railway  Co. 


8tai€m«ni. 


The  Company  by  their  answer  set  forth  a  correspon- 
dence, in  which  they  had  required  an  inspection  of  the 
Plaintiff's  books,  either  by  their  surveyor  or  by  an  ac- 
countant, to  be  approved  of  by  both  parties,  in  order  to 
ascertain  the  amount  of  compensation  he  was  entitled 
to  for  the  loss  of  his  trade,  but  which  inspection  the 
Plaintiff  had  not  consented  to  give;  and  the  Com- 
pany insisted  that  a  settlement  of  the  amount  to  be 
pidd  bad  not  been  come  to,  owing  to  the  default  of 
the  Plaintiff.  The  Company  submitted,  that,  under 
the  Lands  Clauses  Consolidation  Act,  1845,  as  well 
as  by  their  said  special  act,  the  Plaintiff  was  bound  to 
require  and  give  notice  to  the  Defendants  to  proceed 
to  ascertain  the  amount  of  compensation,  either  by  sum- 
moning a  jury  or  proceeding  to  arbitration;  but  he  had 
given  no  such  notice.  The  Company  denied  that  they 
had  entered  into  possession  of  the  house  referred  to,  or 
that  they  had  any  intention  of  pulling  it  down. 


The  Solicitor' General  and  Mr.  J.  H.  Law^  for  the     Argumeni. 
Plaintiff. — The  notice  constitutes  a  contract  on  the  part 
of  the  Company,  from  which  they  cannot  withdraw ; 
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1848.         Taumey  v.  The  Lynn  and  Ely  Raiboay  Company  (a); 
Walur      <^^  which  the  Plaintiff  can  compel  them  to  carry  into 
effect,  either  by  mandamus,  (  The  King  v.  The  Hungerfari 


V. 

Bastbrw 


CouNTiBt      Market  Company  (i),  77ie  King  v.  The  Commissianers  for 

'   improving Market-^treety Manchester (c)\  or  (**the  relative 

Arpumemt,  gituation  of  vendors  and  purchasers  being  constituted 
between  them:"  Stone  v.  The  Commercial  RaSwayCom' 
pany{d)  )  by  bill  for  specific  performance  in  this  coart(e)i 

It  was  true  the  price  was  not  ascertuned^  but  this 
the  Company  had  the  power  of  fixingby  means  of  the  juiyi 
and  they  would  not  be  permitted  to  evade  the  exerdse  of 
that  power:  Milnes  v.  Gery  (/),  HaU  y.  Warren  (y), 
Blundell  v.  Brettargh  (A),  Gourlay  v.  Duke  of  Somerset  (t). 
If  the  Company  were  bound  to  take  the  land,  they  were 
equally  bound  to  take  proper  steps  for  ascertaining  the 
price  to  be  paid.  The  suit  was  more  beneficial  to  the 
Phdntiff  than  the  proceeding  by  mandamus.  Several 
applications  for  the  latter  remedy  might  be  necessary 
before  relief  could  ultimately  be  obtained:  TTie  King 
V.  The  Company  of  Proprietors  of  the  Nottingham  Old 
Water-works  (A);  and  where  the  injunction  was  necessary 
the  Court  would  give  the  entire  relief,  even  if  the  other 
part  of  the  object  of  the  bill  had  been  exclusively  a  8ub> 
ject  for  legal  interposition :  Pearce  v.  Creswick  (J). 

Mr.  Wood  and  Mr.  Grove,  for  the  Company. — The 
case  is  one  of  the  first  impression.  The  judgment  of 
Lord  Cottenham  in  Stone  v.  TTie  Commercial  RaHwoay 
Company  does  not  go  to  the  extent  which  is  suggested 

(o)  V.  C.  of  England,  20th  (/)  14  Ves.  407. 

March,  1847  ;  10  Law  J.,  Rep.  {g)  9  Ves.  605. 

Eq.,282.  (h)  17  Ves.  241. 

(h)  4  B.  &  Adol.  327.  («)  19  Ves.  429. 

(c)  Id.  333,  n.  {h)  6  Ad.  &  E.  355. 

\d)  4  Myl.  &  Cr.  122.  (/)  2  Hare,  286. 

\e)  1  BaUw.  Gas.  400, 401. 
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— ^that  this  Court  will  sustain  a  bill  for  specific  perform-  1848. 

ance.    He  says  only,  that  the  Company  by  their  notice  Walkx» 

place  themselves  in  the  character  of  persons  contract-  eaatbrn 

inff  to  purchase.     It  does  not  necessarily  follow  that  ConNTiij 

^  .  ,  ;.  Railway  Co. 

the  yendor  has  immediately  all  the  remedies  of  a  party         

who  has  entered  into  a  perfect  contract.     The  objection         #«"•«•  • 
to  this  suit  in  principle  is,  that  it  does  not  fall  within 
the  reasoning  upon  which  the  Court  interferes  to  decree 
specific  performance  of  contracts.     That  interference 
is  founded  upon  the  insufficiency  of  the  legal  remedy^ 
the  court  of  law  giving  damages  for  non-performance> 
but  not  the  specific  thing  contracted  for:  Harnett  v. 
Yeilding  (a),  Betesworth  v.  Dean  and  Chapter  of  St 
PauVs  (b).     So  strict  was  the  rule  of  this  Court,  of  re- 
quiring parties  to  pursue  such  legal  remedies  as  they 
had,  that  it  is  said,  that  before  the  time  of  Lord  Somers 
a  party  seeking  the  benefit  of  an  agreement  was  first 
sent  to  law,  **  and  if  he  recovered  anything  by  way  of 
damages  this  Court  entertained  the  suit"  (c).     Here, 
however,  it  is  admitted  that  the  court  of  law  by  man- 
damus can  afford  the  Plaintiff  the  specific  relief  which 
he  seeks  in  this  court.     This  Court  has  never  assumed 
an  authority  or  jurisdiction  equivalent  or  analogous  to 
that  of  a  court  of  law  by  mandamus :    Weale  v.  The 
Company  of  Proprietors  of  the  West  Middksex  Water^ 
works  (rf).     The  Plaintiff  in  this  case,  moreover,  ap- 
plies to  the  Court  imder  the  unfavourable  circumstance 
of  having  prevented  the  Company  from  testing  the  jus- 
tice of  his  claim  to  compensation  by  the  refusal  to  pro- 
duce his  books,  or  suffer  them  to  be  inspected  by  agents 
to  be  agreed  upon  between  the  parties.     With  regard 
to  premises  actually  taken  possession  of  by  the  Company, 
— supposing  such  possession  to  be  shewn, — ^the  Plaintiff 
might  then  proceed  under  the  68th  section  of  the  Lands 

(a)  2  S.  &  L.  656.  Amb.  406. 

\h)  Bel.  Ca.  in  Chanc.  69.  {d)  IJ.  &  W.  368. 

(c)  Dodsl^    Y.  Knmersky^ 
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Clauses  Consolidation  Act ;  and  if  the  Company  &iled 
to  summon  a  jury^  he  would  then  be  entitled  to  reoover 
the  amount  of  his  own  claim.  On  the  point  with  Iefe^ 
ence  to  the  price  being  unascertained^  thej  cited  WUh  y. 
Davis  {a\  and  the  cases  referred  to  by  the  Plamti£ 
The  case  attempted  to  be  made  for  an  injunction  bad 
entirely  failed,  and  the  relief,  therefore,  could  not  be 
drawn  within  the  jurisdiction  on  that  ground.  Tbey 
submitted  that  the  bill  should  be  dismissed. 

The  cases  of  Frewin  v.  Lewis  (b),  and  Grey  v.  Tie 
Liverpool  and  Bury  Railway  Company  (c),  were  referred 
to  in  the  course  of  the  argmnent. 


Judgment.       VICE-CHANCELLOR  :• 


The  Plaintiff  is  the  owner  of  houses  required  by  tbe 
Defendants  for  the  purposes  of  their  railway,  and  bae 
filed  his  bill  as  a  vendor,  praying  the  specific  perfonn- 
ance  of  an  agreement  by  the  Defendants  to  purchase  tbe 
houses,  and  an  injunction  to  restrain  them  from  con- 
verting a  portion  of  the  property,  imtU  the  price  shall  be 
paid  and  the  contract  completed. 

The  first  point  made  by  the  Defendants,  who  admit 
their  liability  to  take  the  houses,  is,  that  at  the  time  tbe 
bill  was  filed  no  such  contract  as  the  bill  supposes  existed. 
I  think  that  point  is  not  sustainable.  The  cases  dted 
for  the  Plaintiff  clearly  establish  that  the  notice  of  tbe 
2nd  of  September,  served  by  the  Company  upon  tbe 
Plaintiff  on  the  4th  of  September,  had  the  effect  of  mak- 
ing a  contract  between  them  for  the  purchase  by  tbe 
Defendants  of  the  Plaintiff's  houses.  It  is  dear  tbat 
the  Company  could  not,  after  that  notice,  have  retired 
from  it     After  that  notice,  the  only  thing  to  be  a8ce^ 


(a)  3  Mer.  607.         {h)  4  My.  &  Or.  248.         (c)  9  Beav.  981. 
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tained  was  the  amount  of  the  purchase-money ;  and  as        1848. 

the  mode  of  ascertaining  that  is  prescribed  by  the  sta-  Walkbr 

tute,  it  is  in  contemplation  of  law  certain,  although  it  eabterk 

remains  to  be  ascertained.  Countibs 

Railway  Co. 

Admitting  that  a  contract  existed  at  the  time  the  bill  "'^ 
was  filed,  the  case  was  likened  to  those  cases  in  which  a 
contract  haying  been  made  to  sell  land  at  a  price  to  be 
fixed  by  an  individual  named,  it  has  been  holden  that, 
until  the  price  is  fixed,  a  bill  will  not  lie  to  enforce  the 
agreement.  It  appears  to  me  that  there  is  no  analogy 
between  the  cases  referred  to  and  the  principal  case. 
In  the  cases  cited,  the  Court  had  no  means  of  ascertain- 
ing the  price  to  be  paid.  That  is  not  so  in  the  princi- 
pal case.  The  contract  is  a  contract  to  purchase  on  the 
terms  prescribed  by  the  act  of  Parliament,  and  those 
terms  the  Court  has  the  means  of  applying  so  as  to  get 
at  the  price. 

It  was  said,  in  the  next  place,  that  no  instance  existed 
of  a  bill  filed  for  such  a  purpose  as  this,  and  that  a  man- 
damus to  compel  the  Defendants  to  issue  their  warrant 
to  the  sheriff  to  summon  a  jury  to  determine  the  price 
to  be  paid  for  the  houses  was  the  proper  remedy.  I 
certainly  do  not  recollect  any  case  in  which  a  bill  has 
been  filed  for  the  simple  purpose  of  effecting  that  which 
might  be  done  by  mandamus.  But,  without  relying 
upon  the  circumstance  that  the  Company,  by  their  ar- 
rangement with  the  tenant  of  one  of  the  houses,  are  in 
a  position  which  enables  them  to  take  possession  of  and 
convert  that  part  of  the  Plaintiff's  property  at  their  wiD, 
and  that  the  bill  prays  an  injunction  to  restrain  the 
Company  from  converting  it,  I  cannot,  as  matter  of 
principle,  deny  the  jurisdiction  of  the  Court  to  enter- 
tain this  bill.  If,  after  notice  by  the  Company  to  take 
the  land,  and  tender  of  the  price,  the  owner  should  at- 
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1848.        tempt  to  ded  with  the  properfy  in  a  maimer  injozioiu 
Walekk      ^  ^  Company,  or  simply  refoae  to  ezecate  a  coayey^ 
anoe,  I  cannot  think  that  the  jniiadictioii  of  this  Court 


Couirmt     would  be  doubtful ;  and  if  that  be  eo,  the  juriadictiaii 

'  cannot  be  denied  in  the  oonvense  case,  in  which  the  yen- 

dwifl  pUntiff:  Withy  Y.  OMe{a\Adderieyy.  I>umi{b). 
The  remedy  by  mandamus  is  not  specified  in  the  set| 
and  there  is  nothing,  therefore,  in  the  act  to  depriye  the 
party  d  any  remedy  which  law  or  equity  furmsh  fiv 
breaches (tf  contract  This  is  ayendor'a  bill  for  theepe- 
dfic  performance  (tf  an  agreement  for  the  sale  of  hooaes; 
and  the  circumstance  that  the  act  of  Parliament  ea&iia 
the  purchaser  to  haye  the  price  determined  bya  juiycan- 
not  oust  the  Court  of  its  jurisdiction  in  a  case  otherwiae 
within  that  jurisdiction. 

I  say  this,  howeyer,  without  prejudice  to  the  questioo 
by  whom  the  costs  of  the  suit  should  be  paid,  if  extn 
costs  haye  thereby  been  occasioned,  or  if  the  necessity 
of  litigation  shall  appear  to  haye  been  occasioned  by  the 
refusal  of  the  Plaintiff  to  giye  the  Company  reasonaUe 
information  and  eyidence  as  to  the  amount  of  his  ckim. 
I  obserye  that  the  Company  admit  their  liability  to  take 
the  houses, — say  they  haye  no  occasion  for  them  at  pre- 
sent, and  inost  that  the  Plaintiff  should  pay  the  costs 
of  the  suit ;  but  the  answer  does  not^  although  the 
argument  at  the  bar  did,  dispute  the  juiisdictioQ  of 
the  Court. 

The  case  appears  to  me  not  to  be  one  in  which, 
admitting  in  the  abstract  the  jurisdiction  of  the  Court, 
and  reserying  the  question  by  whom  the  costs  shoald 
be  borne  in  case  a  decree  for  the  Plaintiff  is  to  be 
made,  there  is  in  the  circumstances  any  spedal  ground 

(a)  1  S.  &  S.  174 ;  3.  C,  T.  &  R.78.  (b)  1  S.  &  &0O7. 
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for  refusing  to  entertain  the  suit     Guarding  the  Com-         1848. 
panj  with  respect  to  costs,  there  is  not,  I  think,  any       Walur 
reason  why  I  should  refuse  the  Plaintiff  a  decree.  EAgTBRN 

COUNTIBS 

A  n        t    t  ii»/»    Railway  Co. 

An  argument  was  founded  upon  the  68th  section  of         

Btat.  8  &  9  Vict.  c.  18,  which  in  certain  cases  would  en-  •'v''^^*'* 
able  the  Plaintiff  peremptorily  to  require  the  Company 
to  issue  their  warrant  to  the  sheriff,  and  on  their  default 
recover  the  amount  of  his  claim.  It  was  said  that  the 
power  arose  here,  and  I  was  referred  to  an  allegation  in 
the  bill,  that  the  Defendants  had  taken  possession  of  the 
house  No.  40.  I  find,  however,  that  this  allegation  is 
denied  by  the  answer. 


Dbcree  the  Defendants  to  issue  their  warrant  to  the  sheriff        Mmuie, 
for  snmmonlDg  a  jury  to  settle  the  compensation  for  the  premises 
comprised  in  the  notice  of  the  2nd  of  September,  1846,  within 
twenty-one  days  from  the  date  of  the  decree.    Reserve  farther 
directions  and  costs. 


The  Company  petitioned  for  a  re-hearing  before  the    August  3rd, 
Lord  Chancellor^  and  did  not  issue  their  warrant  to  the 
sheriff. 

• 

The  SoKcitor- General  and  Mr.  J.  H.  Law  moved  for 
the  four-day  order  to  enforce  the  decree. 

Mr.  Wood  and  Mr.  Grove  opposed  the  motion,  on  the 
ground  of  the  pendency  of  the  appeal 

The  Yice-Chanceij:x)r  said  that  the  Company  should 
have  applied  to  stay  the  proceedings,  if  they  had  desired 
to  delay  the  execution  of  the  decree. 

Order  made. 


604  CASES  IN  CHANCERY. 

1848. 


w,  2nd,  s^  RAWLINS  V.  MOSS. 

A  plea  to  a  bill  X  HIS  was  an  amended  bill  of  reyiyor^  which  stated, 
xlr^^^i^'  that  in  June,  1834,  the  Plaintiffs  exhibited  their  ori- 
^"▼«»o' » ^  ginal  bill  against  John  Moss,  &  G.  8.  Jiickson,  (since de- 
ant,  that  the  ccased),  and  Mary  his  wife,  and  other  persons,  praying 
^'reprMot  <^  account  of  monies  received  by  the  Defendant  Moo, 
^^  °f^?^^        and  another  on  account  of  a  certain  trost  fund,  and  tlie 

■erred  with  a  ^ 

f abpoena  to  appointment  of  a  new  trustee  in  the  place  of  Moa; 

iw^Tand  did  *  that  the  Said  Defendants  being  duly  served  with  the 

nor  ^fwer  ^  subpoena  to  the  said  bill,  severaUy  appeared ;  that  until 

original  bUl,  the  time  thereinafter  mentioned,  Messrs.  Moudy  k  &», 

orermled,  af  , 

inf  nfficient  in  of  Derby ,  and  their  agents,  Messrs.  Fewy  Hamilton^  ^  Few, 
aciading^^  were  and  acted  as  the  solicitors  and  agents  of  S.  G.  & 
het  that  the       Jackson  and  Mary  his  wife,  and  afterwards  for  the  said 

deceased  party  .  . 

might  by  other   Mary  Jackson,  widow.     The  bUl  stated  the  decree  in 

means  baTe  .  m»         •  11  ■m     m      ^  r 

been  bound  by  the  causc  directing  accounts  to  be  taken,  and  the  Mas- 
iSX'^riS^  ter's  report  of  the  5th  of  February,  1844,  **  whereby  he 
cause.  certified,  as  the  fact  was,  that  he  had  been  attended  by 

counsel  and  solicitors  for  the  several  parties  interested* 
in  the  said  matters  so  referred  to  him.  The  bill  then 
stated  the  order  of  the  Court  of  the  23rd  of  December, 
1845,  upon  exceptions  to  the  report,  ''  no  one  appearing 
for  S.  G.  S.  Jackson  and  Mary  his  wife,  although  they 
had  been  duly  served  with  the  order  for  setting  down 
the  exceptions,  as  by  affidavit  appeared."  The  bill  ako 
stated  an  order  of  the  11th  of  June,  1847,  whereby  the 
order  of  the  23rd  of  December,  1845,  was  affirmed, 
and  by  consent  it  was  referred  to  the  Master  to  ascertain 
in  what  shares  and  proportions  the  parties  were  entitled 
to  the  said  trust  monies,  and  whether  the  Defendant 
John  Moss  was  entitled  to  any  charge  or  claim  against 
any  or  either  of  the  parties  so  entitled.  The  bill  then 
stated  the  order,  on  further  directions,  of  the  19th  of 
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July,  1847,  directing  other  inquiries ;  the  payment  by 
Moss  of  monies  into  court,  in  pursuance  of  such  order; 
and  that,  before  the  Master  had  made  his  report,  the 
said  Mary  Jackson  died,  having  by  her  will  appointed 
Moss  her  executor ;  that  Moss  renounced  probate ;  and 
that  letters  of  administration,  with  the  will  annexed  of 
the  goods,  chattels,  and  credits  of  Mary  Jackson^  de- 
ceased, had  been  duly  granted  to  the  Defendant  Ann 
Moss,  who  thereby  .became  and  was  the  sole  legal  per- 
sonal representative  of  Mary  Jackson, 


1848. 


SiaiemenL 


The  bill  alleged  pretences  by  the  Defendant  Ann 
Moss,  that  neither  Mary  Jackson  nor  any  solicitor  on 
her  behalf  ever  appeared  in  the  said  suit,  and  that  the 
proceedings  were  carried  on  without  the  knowledge  oft 
and  without  notice  to,  any  solicitor  acting  for  her,  where- 
as the  Plaintiffs  charged  the  contrary,  and  that  by  an 
order  of  the  9th  of  December,  1846,  made  by  the  Mas- 
ter of  the  Rolls,  on  the  petition  of  the  said  Mary  Jack-- 
son,  leave  was  given  to  change  her  solicitors  in  the  said 
cause,  by  appointing  Messrs.  Chregory  §•  Co.,  of  Bedford 
Raw,  as  such  solicitors,  instead  of  Messrs.  Mousley  Sf  Son, 
and  such  solicitors  were  changed  accordingly. 

The  bill  prayed  that  the  suit  might  be  revived  against 
the  Defendant  Ann  Moss,  and  put  in  the  same  state  and 
condition  as  the  same  was  in  before  the  death  of  the 
said  Mary  Jackson. 


The  Defendant  Ann  Moss  put  in  a  plea  to  the  bill  of 
revivor,  and  thereby  averred,  among  other  things,  that 
S,  G.  S,  Jackson  and  Mary  his  wife  did  not  appear  to 
the  original  bill  therein  mentioned,  and  that  all  the  pro- 
ceedings in  the  said  cause  had  been  taken  without  any 
appearance  by  them  or  either  of  them,  and  that  no  sub- 
pcena  to  appear  and  answer  the  said  original  bill  was 
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1,^,  2nd,  s^  RAWLINS  V.  MOSS. 

drdJune.      ^^ 
A  plea  to  a  bill  X  HIS  was  an  amended  bill  of  reviyor^  which  stated, 

t^^'JlJlSiiiu.  *a*  J^  Ju»^  1^^4>  *^«  Plaintiffs  exhibited  their  ori- 
tiTes  o'  *  d«-     frinal  bill  aminst  John  MosSy  &  G,  S.  Jacksatiy  (since  de- 

oeaied  defend.    ®  .        ^  ,  .        .- 

ant,  that  the  ceased)^  and  Mary  his  wife,  and  other  persons,  praying 
^^vprmnt  <^  account  of  monies  received  by  the  Defendant  itfoi^ 
^^  ^^^^       and  another  on  account  of  a  certain  trust  fund,  and  the 

served  with  a  ^ 

f nbpoena  to  appointment  of  a  new  trustee  in  the  place  of  Moa; 

iwer,  and  did  *  that  the  Said  Defendants  being  duly  served  with  the 

nor  answer  the  subpoena  to  the  Said  bill,  severaUy  appeared ;  that  until 

original  bUl,  the  time  thereinafter  mentioned,  Messrs.  Moudy  k  Sm, 

OTermled,  as 

insnfScient  in  of  Derby ^  and  their  agents,  Messrs.  Fewy  Hamilton^  Sf  Few, 
aciadinf  ^^  were  and  acted  as  the  solicitors  and  agents  of  S.  G,  & 
d!^^ed^tft  *^^c^^^  *"id  Mary  his  wife,  and  afterwards  for  the  sud 
might  by  other  Mary  JacksoTiy  widow.  The  bill  stated  the  decree  in 
been  boand  by    the  cauBC  directing  accounts  to  be  taken,  and  the  Mas- 

iSXSS^  ^^'^  ^P^^  ^^*^®  ^^^  of  February,  1844,  "whereby  he 
canse.  certified,  as  the  fact  was,  that  he  had  been  attended  by 

counsel  and  solicitors  for  the  several  parties  interested* 
in  the  said  matters  so  referred  to  him.  The  bill  then 
stated  the  order  of  the  Court  of  the  23rd  of  December, 
1845,  upon  exceptions  to  the  report,  ''  no  one  appearing 
for  S.  G.  S.  Jackson  and  Mary  his  wife,  although  they 
had  been  duly  served  with  the  order  for  setting  down 
the  exceptions,  as  by  affidavit  appeared."  The  bill  ako 
stated  an  order  of  the  11th  of  June,  1847,  whereby  the 
order  of  the  23rd  of  December,  1845,  was  affirmed, 
and  by  consent  it  was  referred  to  the  Master  to  ascertain 
in  what  shares  and  proportions  the  parties  were  entitled 
to  the  said  trust  monies,  and  whether  the  Defendant 
John  Moss  was  entitled  to  any  charge  or  claim  against 
any  or  either  of  the  parties  so  entitled.  The  bill  then 
stated  the  order,  on  further  directions,  of  the  19th  of 
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July,  1847,  directing  other  inquiries ;  the  payment  by 
M088  of  monies  into  court,  in  pursuance  of  such  order; 
and  that,  before  the  Master  had  made  his  report,  the 
said  Mary  Jackson  died,  haying  by  her  will  appointed 
Moss  her  executor ;  that  Moss  renounced  probate ;  and 
that  letters  of  administration,  with  the  will  annexed  of 
the  goods,  chattels,  and  credits  of  Mary  Jackson^  de- 
ceased, had  been  duly  granted  to  the  Defendant  Ann 
Moss,  who  thereby  ^became  and  was  the  sole  legal  per- 
sonal representative  of  Mary  Jackson, 


1848. 


Siatement. 


The  bill  alleged  pretences  by  the  Defendant  Ann 
Moss,  that  neither  Mary  Jackson  nor  any  solicitor  on 
her  behalf  ever  appeared  in  the  said  suit,  and  that  the 
proceedings  were  carried  on  without  the  knowledge  of^ 
and  without  notice  to,  any  solicitor  acting  for  her,  where- 
as the  Plaintiffs  charged  the  contrary,  and  that  by  an 
order  of  the  9th  of  December,  1846,  made  by  the  Mas- 
ter of  the  Rolls,  on  the  petition  of  the  said  Mary  Jack-' 
son,  leave  was  given  to  change  her  solicitors  in  the  said 
cause,  by  appointing  Messrs.  Chregory  §•  Cb.,  of  Bedford 
Row,  as  such  solicitors,  instead  of  Messrs.  Mousley  Sf  Son, 
and  such  solicitors  were  changed  accordingly. 

The  bill  prayed  that  the  suit  might  be  revived  against 
the  Defendant  Ann  Moss,  and  put  in  the  same  state  and 
condition  as  the  same  was  in  before  the  death  of  the 
said  Mary  Jackson. 


The  Defendant  Ann  Moss  put  in  a  pica  to  the  bill  of 
revivor,  and  thereby  averred,  among  other  things,  that 
S»  G.  S,  Jackson  and  Mary  his  wife  did  not  appear  to 
the  original  bill  therein  mentioned,  and  that  all  the  pro- 
ceedings in  the  said  cause  had  been  token  without  any 
appearance  by  them  or  either  of  them,  and  that  no  sub- 
poena to  appear  and  answer  the  said  original  bill  was 
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SitUiwuni, 


ever  flerred  upon  them,  and  that  thej  never  put  in  any 
answer  thereto,  and  that  the  decree  was  obtuned  and 
proceedings  taken  in  the  absence  of  &  6r.  S.  Jackmrn  and 
Mary  his  wife;  that  &  G.  S.  Jikohaon  and  Maay  hii 
wife  were,  from  the  time  of  the  institatioii  of  the  suit 
until  their  respective  deaths,  resident  within  the  jxaatr 
diction,  and  that  neither  of  them  was  in  contempt  of 
the  Court ;  that  Messrs.  MoutJey  and  Messre.  Fewy  Em- 
tnilton  ff  Few  were  not  the  solicitors  and  agents  of  & 
G.  S.  Jackson  and  Mary  his  wife,  or  of  the  said  JKorjf, 
and  that  the  siud  Master  had  not  been  attended  by 
counsel  or  solicitors  for  them  or  either  of  th^n;  tfiat 
Mr.  W.  E.  MouiUy^  ofDerby^  solicitor,  and  his  sob,  as- 
sumed to  act  in  the  sud  cause  as  solicitors  for  Si  G,  & 
Jackson  and  Mary  his  wife,  and  afterwards  for  the  said 
Mary  Jackson^  but  they  had  not,  nor  had  Messrs.  Fem^ 
Hamilton  ff  Few^  any  authority  to  act  as  such  solicitoi^ 
as  appeared  by  a  certun  correspondence  therein  refemd 
to ;  and  that  the  said  order  to  change  her  solicitois  was 
obtained  in  order  to  put  an  end  to  such  assumed  au- 
thority. The  bill  also  averred,  that  the  said  Mr.  W.  E. 
Mousley  attempted  to  obtain  such  authority  from  &  G. 
8,  Jackson  and  Mary  his  wife,  but  did  not  obtain  the 
same,  and  that  the  said  Messrs.  Mousley  Sf  Son,  and 
Messrs.  Few,  Hamilton  Sf  Few,  had  been  and  were  the 
solicitors  and  agents  of  the  Plaintifis  in  the  said  cause. 
The  plea  also  set  forth,  by  way  of  averment,  a  fonner 
plea  to  the  bill  of  revivor  before  it  was  amended*  The 
plea  was  set  down  for  argument. 


Argument.  Mr.  Spence  and  Mr.  Webster,  in  support  of  the  plea, 
relied  upon  Asbee  v.  Shipley  (a),  Crowfooi  v.  M4mder{h), 
and  Stewart  v.  NichoUs  (c). 


(a)  6  Madd.  296.        (J)  9  Sim.  396.        (c)  1  Tarn.  312. 
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The  Solicitor' General  and  Mr,  Wrigkty  for  the  Plain- 
tiffs.— The  plea  is  bad^  both  in  form  and  substance :  in 
form^  as  tendering  several  distinct  issues.  It  is  not  a 
plea  of  one  fact^  which,  if  true,  would  be  a  defence, 
supported  by  averments  leading  to  the  same  issue,  but 
it  is  a  plea  of  a  number  of  independent  facts, — that  the 
Defendants  were  not  served  with  the  subpoena,  did  not 
appear,  were  not  in  contempt,  that  certain  persons  were 
not  their  solicitors,  and  that  certain  persons  assumed  to 
act  as  their  solicitors  without  authority.  On  the  fact  of 
the  authority,  the  plea,  instead  of  setting  out  the  letters 
referred  to,  draws  a  condusion  as  to  their  result,  and 
refers  to  the  letters  as  sustaining  it  Such  a  form  of 
pleading  cannot  be  permitted;  if  it  were,  a  Defendant, 
without  pledging  himself  to  a  particular  fact,  might 
plead  the  fact  ^^  as  appearing "  in  certain  other  docu- 
ments ;  the  plea  of  the  fact  might  be  allowed,  but  when 
the  documents  are  produced,  they  might  fail  in  proving 
the  fact.  The  plea  is  bad  in  point  of  substance ;  for  if 
any  or  all  the  averments  were  true,  the  testatrix,  Mary 
Jackson,  may  still  be  bound  by  the  proceedings  in  the 
cause,  and  the  Plaintiffs  may  be  entitled  to  revive.  In 
fact,  it  appears  by  the  bill  and  plea  that  the  testatrix 
was  named  as  a  party,  and  that  decretal  orders  have 
been  made  in  the  suit,  by  which  she  was  bound  so  long 
as  the  orders  stand,  even  supposing  those  orders  were 
irregularly  made,  and  that  she  was,  or  that  her  repre- 
sentatives are,  in  that  case,  entitled  to  set  them  aside. 


1848. 


Rawlins 

V, 

Moss. 


Argument. 


Mr.  Spence  in  reply. — The  averments  are  Introduced 
to  exhaust  every  circumstance  which  could  have  the 
effect  of  giving  force  to  the  proceedings  In  the  original 
suit,  as  against  Mary  Jackson.  They  all  tend  to  the 
same  fact,  that  nothing  has  been  done  to  make  her  a 
party.  It  is  not  informal  to  plead  a  fact,  and  refer 
to  extrinsic  matter  for  its  proof.     If  the  proof  should 
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Argmment. 
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fail,  the  Plaintiff  obtains  his  relief  by  the  replication  to 
the  plea,  when  the  truth  of  the  plea  is  put  in  issue.  He 
also  cited  Devaynes  y.  Morris  (a),  2  Dan.  Ch.  Pr.  1422, 
1423. 


Judgment. 


VicE'Chancellor,  without  expressing  any  opinion 
on  the  objections  as  to  the  form  of  the  plea,  said,  that 
the  fact  that  the  late  Defendant  Mary  Jackson  had  not 
appeared  in  the  suit,  was  not  of  itself  conclusive  on  the 
question,  whether  the  deceased  party  was  bound  by 
the  proceeding  in  the  cause.  In  order  to  sustain  a  plea, 
the  Defendant  should  have  shewn,  not  only  that  the 
deceased  Defendant  had  not  entered  an  appearance,  but 
that  there  had  been  neither  act  nor  acquiescence  on  her 
part,  nor  any  other  circiunstance  by  which  she  was 
bound  by  the  former  suit.  The  averments  in  this  re- 
spect were  very  imperfect. 

Plea  overruled. 


(a)  1  Myl.  &  Cr.  213. 
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MILLER  V.  SMITH.  j^^  8^^ 

At  a  sale  under  a  decree,  in  September,  1846,  Harper  Upon  tfae  mo. 
became  the  purchaser  of  a  messuage  for  555L;  the  pur-  co^'ofde^ 
chase-money  to  be  paid  on  the  24th  of  December.     The  ^V  °P?°  ^ 

*  paying  the  pnr- 

purchase  was  confirmed  by  an  order  of  the  8th  of  Fe-  chase-money 
bruary,  1847.     On  the  22nd  of  May,  upon  the  motion  ihouldberob- 
of  Waller,  it  was  ordered  that  upon  fFaller  paying  into  J^jj^llli^in 
court  the  sum  of  555/.,  the  said  purchase-money,  with  thepUceof^., 

.  .  and  that  ^. 

interest  according  to  the  conditions  of  sale,  he  should  be  thereupon 
substituted  as  the  purchaser  for  Harper,  and  Harper  cha^from' 
should  thereupon  be  discharged  from  the  said  purchase.  ^"  P'>'J**^« 

omitted  to  draw 
np  the  order, 

The  order  of  the  22nd  of  May  was  not  drawn  up,  and  **>«  Plaintiffii  in 

the  cawift  did 

on  the  12th  of  June  a  motion  by  the  Plaintiffs,  ''that  lo,  and  earned 
Waller  might  be  ordered,  on  or  before  the  22nd  of  June,  ^  inaeruS  for 
to  pay  into  court  the  said  sum  of  5551.,  with  interest,  ^^^SJ^l^'**** 
according  to  the  conditions  of  sale,"  was  refused,  with  money  by  JJ., 
costs.     The  Plaintiffs  then  proceeded  to  draw  up  the  days  after 
order  of  the  22nd  of  May,  and— after  notice  had  been  ^^^^^y^ 
given  to  the  solicitors  of  Waller  to  attend  at  the  Regis-  *<>""»  ("^^  ^' 

®  .  .  .  ^        tice  to  JB.  to  at- 

trar's  office  on  passing  the  order,  which  they  did  not  do,  tend  at  the  Re- 
— on  the  28th  of  June,  the  order  of  the  22nd  of  May  JflJIJ)^  the  or- 
was  passed,  containing,  in  addition  to  the  direction  for  ^  J"  ^^^^tT*' 
the  substitution  of  Waller  for  Harper,  an  order  that  of  ^.,  the 
Waller  should  pay  in  the  purchase-money  within  twelve  ed  the  order, 
days  after  the  service  of  the  order.     The  order  so  drawn  ^^  «-' 
up  was  served  on  the  1st  of  July,  and  Waller  thereupon 
gave  notice  of  motion  that  it  might  be  discharged. 


Mr.  Bolt  and  Mr.  Younge,  for  the  motion. 
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Judgment* 


Mr.  Romilly  and  Mr.  WiUcocky  contrsL 


The  Yice-Chancellor  said,  that  the  common  form 
of  proceeding,  afler  the  substitution  of  a  purchaser,  was 
to  proceed  against  the  substituted  party  in  the  same 
manner  as  the  Phdntiffs  would  have  done  against  the 
original  purchaser.  The  order  might  have  been  defecdTC 
in  not  fixing  a  time  for  the  payment  of  the  purchase- 
money  :  it  appeared  that  the  attention  of  the  Court  had 
not  been  called  to  that  point.  In  drawing  up  the  order 
the  Plaintiffs  might  either  have  taken  it  as  pronounced 
by  the  Court,  or  might,  by  consent  of  the  purchaser, 
have  inserted  a  time  for  the  payment  of  the  purchase- 
money.  A  time  not  having  been  named  when  the  order 
was  pronounced,  it  was  not  competent  for  the  Registrar, 
or  either  party,  to  fix  the  time.  The  notice  to  attend 
at  the  Registrar's  office  on  passing  the  order  was  imma- 
terial for  the  present  purpose,  for  that  could  not  amount 
to  anything  more  than  a  notice  that  the  order  would  be 
passed  as  it  was  pronounced,  and  not  that  a  different 
order  would  be  delivered  out 


Order  discharged,  with  costs. 
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HART  V.  TULK.  Feb.  icx*. 


T 


HE  testator  devised  his  estate  to  executors  and  tms-  l«*7«  ^  »crT« 

.  ,        ,  notice  of  mo* 

tees  appointed  by  his  will^  and  died  the  19th  of  Janu-  tionuponde- 
ary,  1849.     The  executors  and  trustees  renounced  and  thdr  appear^'* 
disclaimed,  and  administration  with  the  will  annexed  was  "*^  v[^t\M 

'  cause,  does  not 

granted  to  a  son  of  the  testator.     A  suit  {Ley  v.  TuVC)  include  also 

was  instituted  by  some  of  the  parties  interested  under  ghort  notice  of 

the  will,  praying  an  administration  of  the  estate,  and  a  if  oSCTtSm" 

receiver;   and  this  suit  was  afterwards  instituted  by  the  regular  pe- 

^  *'    nod  of  notice 

other  parties  for  the  execution  of  the  trusts  of  the  will,  bo  given,  leaye 
praying  also  a  receiver,  and  alleging  that  the  Christmas  pose  must  be 
rents  had  not  been  received,  and  that  some  incum-  JJ^J^bo^^. 
brancers  on  the  estate  threatened  forthwith  to  take  pos-  V^^  ^o™  **^« 

distance  of  the 

session,  or  otherwise  proceed  for  the  recovery  of  their  place  of  service. 
mort£ra£ce  debts,  unless  a  receiver  should  be  forthwith      ^J^  ^^^^ 

,    ^^  ^     ^  ,        ,  made  upon  no- 

appointed.      The  Plaintiffs,  upon  filing  their  bill,  ap-  tice  for  leave  to 

plied  to  the  Lord  Chancellor  for  leave  to  serve  the  De-  amend  their 

fendants  with  notice  of  motion  for  a  receiver  in  the  cause,  g^^J'to^Sir' 

before  their  appearance,  and  at  the  time  of  serving  them  Clcrit  of  Re- 

with  the  subpcena  to  appear  (a).     This  application  was  for  the  costs  of 

made  on  the  5th  of  February,  in  vacation,  and  his  Lord-  ©f  Uie^sdt,^- 

ship  Mve  the  leave  to  serve  the  notice  for  the  8th  of  "*^y  incmrred, 

*^  °  was  vaned  €X 

February,  being  the  first  motion  day  in  the  sittings  after  parte  by  direcu 
Hilary  Term.     Owing  to  the  residence  of  some  of  the  the  Defendants 
Defendants  at  a  considerable  distance  from  London,  the  ^^  tc^em" 
notice  was  not  riven  imtil  the  6th  of  February.  vj^  ^^" 

^  ^  tiflTs,  reserving 

the  question 
how  they  were  ultimately  to  be  borne ;  the  variation  not  being  such  as  could  prejudice  the 
absent  Defendants. 

An  order  made  by  the  Court,  and  correctly  drawn  up,  will  not  in  all  cases  be  disdiaiged 
solely  on  the  ground  that  it  was  passed  by  the  Registrar,  without  notice  to  the  other  parties 
in  the  cause. 

Where  there  were  two  suits  for  administration,  and  a  motion  for  a  receiver  in  each  suit 
came  on  upon  the  same  day,  the  receiver  was  appointed  in  both  suits,  and  the  Court  gave 
the  carriage  of  the  order  to  the  Plaintiffs  by  whom  the  first  notice  of  motion  for  the  receiver 
had  been  given. 

(a)  See  Meaden  v.  Seal^,  infra,  p.  620. 
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Mr.  Wood  and  Mr.  Daniel,  for  the  Defendants,  who 
were  phuntiffs  in  the  first  suit^  objected,  that  the  leave 
given  by  the  Lord  Chancellor  to  serve  the  notice  of 
motion  before  the  appearance  of  the  Defendants  did  not 
enable  the  Plaintiffs  to  give  short  notice  of  motion.  The 
Defendants  were  entitled  to  two  clear  days,  as  in  ordi- 
nary cases. 


The  Solicitor-General  and  Mr.  Moxon,  for  the  motion, 
submitted  that  the  leave  must  impliedly  enable  the  party 
to  serve  the  notice  when  it  was  practicable  to  do  sa 
The  leave  was  given  by  the  Lord  Chancellor  in  the  after- 
noon of  the  5th  of  February,  and  it  was  impracticable 
to  serve  Defendants  in  a  distant  part  of  the  country 
until  the  following  day. 


The  Yice-Chancellor  allowed  the  objection,  and  said 
that  short  notice  of  motion  could  not  be  regularly  given, 
without  express  leave  for  that  purpose. 

The  motion  was  ordered  to  stand  over,  and  (it  being 
suggested  that  some  conflict  of  interest  might  arise 
between  the  co-Plaintiffs)  liberty  was  given  to  the  Plain- 
tiffs to  apply  to  the  Court  to  amend  their  bill,  by  striking 
out  one  of  the  Plaintiffs  and  making  him  a  Defendant 


Special  leave  The  Solicitor- General  and  Mr.  Moxon  moved,  on  be- 

Kdntiffi  to  half  of  all  the  Plaintiffs  except  one,  that  they  might  be 
more  for  liber-  ^^  liberty  to  amend  their  bill  by  striking  out  the  name  of 

their  bill,  by 

striking  out  the  name  of  one  of  such  Plaintiffs  and  making  him  a  Defendant : — HHd  to 
aathoriae  a  motion  by  sach  of  the  parties  as  were  to  remain,  excluding  the  Plaintiff  whoie 
name  was  to  be  stmck  out ;  and  the  Court  made  the  orderi  without  prejudice  to  a  motion 
then  pending,  for  a  receiver  in  the  original  cause. 
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that  PlaintifF  and  making  him  a  Defendant,  giving  secu- 
rity for  the  costs  already  incurred,  and  without  prejudice 
to  the  motion  for  the  receiver.  They  referred  to 
Braum  v.  Satoer  (a),  Wilson  v.  Wilson  (J),  Witts  v. 
Campbell  (c). 
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Argument. 


Mr.  Wood  and  Mr.  Danti?/ opposed  the  motion,  on  the 
ground  that  the  leave  to  move  had  been  given  to  all  the 
Plaintiffs,  and  the  motion  was  not  made  on  behalf  of 
alL  They  also  objected  to  the  form  of  the  order  to 
amend  as  asked  for,  so  far  as  it  was  sought  to  be  with- 
out prejudice  to  the  pending  motion  for  the  receiver, 
which  had  been  made  in  the  cause  while  in  its  ori^nal 
form. 


The  Vice-chancellor  made  the  order ;  the  costs  of     FA.  19M. 
the  motion  to  be  psdd  by  the  Plaintiffs. 


The  order  had  been  drawn  up  directing  the  security 
to  be  given  to  the  Clerk  of  Records  and  Writs  (rf). 


Mr.  Moxon  applied  ex  parte  for  a  variation  of  the 
order,  by  allowing  the  Plaintiffs  to  pay  the  costs,  reserv- 
ing the  question  how  they  might  ultimately  be  borne. 
He  stated  that  tlie  costs  of  the  Defendants  of  the  suit 
would  be  under  6O5.,  and  the  expense  incurred  in  set- 


(a)  3  BeAY.  598. 
(6)  IJ.  &  W.  457. 
(c)  12  Ves.  492. 


{d)  General    Order  III.   of 
26th  of  October,  1842. 
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April  26M 

After  an  iamie 
had  been  di- 
rected, (apon 
ezoeptioiif  to 
the  Maater'i 
report  of  debts 
in  a  creditor*! 
init).  to  try  the 
consideration 
of  a  bond,  the 
Court  refosed 
the  motion  of 
the  Plaintiff, 
the  obligee  in 
the  bond,  that 
he  might  be  or- 
dered to  be  ex- 
amined and 
cross-examined 
by  the  respec- 
tiTO  parties,  on 
the  trial  of  the 
i«SQe. 

Whether,  ge- 
nerally, any  of 
the  parties,  not 
being  a  m^«ly 
formal  party, 
can  be  examin- 
ed as  a  witness 
on  the  trial  of 
an  issne,  di- 
rected at  the 
hearing  of  the 
cause,  qtuere  T 

Whether  the 
Conrt  will, 
after  an  issne 
has  been  direct- 
ed, order  a 
party  to  be  ex- 
amined as  a 
witness  on  the 
trial  of  the  is- 
sue, without 
re-hearing  the 
matter  in  which 
the  order  direct- 
ing the  issue 
was  made, 
quaref 


HEPWORTH  V.  HESLOP. 

A  MOTION  on  behalf  of  the  Defendant,  John  Hei- 
lop,  the  executor^  (who  was  the  Plaintiff  in  the  issue 
directed  in  this  case,  on  the  question  of  the  oonndera- 
tion  of  a  bond  (a)),  that  the  said  John  Heshpj  the 
Plaintiff  in  the  issue,  might  be  examined  and  cross-ex- 
amined by  the  respective  parties,  on  the  trial  of  the 
issue. 


Mr.  Wood  and  Mr.  Parker,  for  the  motion. — Hie 
agreement  for  the  salary,  which  was  the  consideration 
of  the  bond,  was  made  between  the  testator  and  his  son; 
and  the  son  is  the  only  person  who  is  able  to  give  evi- 
dence of  the  facts.  The  examination  of  a  party  has 
been  in  many  cases  directed  by  the  Court :  De  TojM 
V.  Bordenave  (i),  Harwood  v.  Harwood  (c),  Gardiner  v. 
Rotoe  (cf),  and  MUner  y.  Singleton  («);  and  the  Lord 


(a)  See  Hepworih  y.  Heahp, 
supra,  p.  661 . 

(6)  Jacob,  516. 

(c)  Cited  4  Madd.  286. 

\d)  4  Madd.  2S6. 

(e)  MUner  t.  Singleton^  V. 
C,  July  14,  1840.— ThiB  cause 
coming  on  the  0th,  10th,  11th, 
and  18th  days  of  July,  and  also 
this  present  day  to  be  heard, 
&c. : — "  This  Court  doth  order 
that  the  parties  do  proceed  to 
trial  at  the  next  Spring  Assizes 
to  be  holden  for  the  comity  of 
York,  or  at  such  other  time  as 
the  Judge  of  the  Court  shall 


appoint,  upon  the  following  is- 
sues : — ^namely,  whether,  on 
the  21st  day  of  April,  1835,  it 
was  agreed  and  determined,  be* 
tween  the  Plaintiff  and  the  said 
Defendant,  that  the  said  De- 
fendant should  negotiate  the 
purchase  of  a  lease  for  three 
lires,  for  the  Plaintiff,  from 
William  Chckbumy  in  the  plead- 
ings named,  at  the  cheapest  rate 
he  could,  below  9000/.;  and 
the  said  Defendant  also  agreed 
with  the  Plaintiff  to  lend  and 
advance  to  the  Plaintiff  one- 
half  of  the  purchaae-money, 
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as  drawn  up,  ^yes  ike  PlaintifiB  leave  to  amend  their 
bill  by  striking  out  the  name  of  one  Plaintiff  and  mak- 
ing him  Defendant,  upon  the  terms  of  the  Plaintiff 
paying  the  costs  of  the  motion  upon  which  the  order 
was  made,  and  the  costs  of  the  suit  up  to  the  time  of 
the  amendment,  reserving  the  question,  how  they  are 
ultimately  to  be  borne.  These  costs,  I  may  observe, 
are  stated,  and  not  denied,  to  be  imder  60s.  The 
grounds  of  the  application  were  two : — First,  that  the 
order  pronounced  by  the  Court  required  the  Plaintiffs 
to  give  security  for  the  costs  of  the  suit,  and  not  to  pay 
them ;  and,  secondly,  that  the  order  was  passed  without 
notice  to  the  Defendant. 


1849. 


Judgmtnt. 


The  explanation  of  the  first  ground  of  objection  is  this, 
— ^the  order  for  leave  to  amend  was  pronounced  on  the 
16th  of  February,  and  the  terms  upon  which  it  was  made 
were,  (as  the  Defendant  correctly  alleges),  thatthe  Plain- 
tiff should  pay  the  cost  of  the  motion,  and  give  security 
for  the  costs  of  the  suit  up  to  the  time  of  the  amendment. 


On  the  19th  of  February,  the  Plaintiff  applied  ex 
parte  for  leave  to  pay  money  into  court,  or  pay  the 
costs  of  the  suit  to  the  Defendant,  instead  of  giving 
security.  The  grounds  for  this  application  were  the 
smallness  of  the  amount  of  the  costs  for  which  security 
was  to  be  given,  and  the  fact  that  the  expense  of  giving 
the  security  would  probably  exceed  the  amoimt  of  costs. 
The  propriety  of  making  the  order  ex  parte  was  con- 
sidered. I  found,  on  inquiry,  that  the  practice  of  the 
Court  in  motions  of  that  nature  was  (indifferently)  to 
require  security  to  be  given,  or  to  require  money  to  be 
paid  into  court,  or  the  costs  to  be  pud;  and  as  the  or- 
der for  actual  payment  of  the  costs  would  not  be  less 
beneficial  to  the  Defendant,  I  thought  the  amount  of 
costs  was  so  small,  I  ought  not  to  put  the  Defendants 


Judgment. 
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1B49.  ^  to  the  expense  of  ^ylng  the  security  or  bringing  the  par- 
ties before  the  Courts  to  consider  whether  an  order  more 
favourable  to  them  might  not  in  such  a  case  be  sab- 
stituted*  In  doing  this,  I  did  no  more  than  exercise  a 
common  discretion  in  the  case  of  orders  made  upon  af- 
fidavit of  service,  where  the  Court  sees  that  a  variation 
of  the  letter  of  a  notice  of  motion  cannot  possibly  ope- 
rate to  the  prejudice  of  the  absent  party  (a).  I  do  not 
think  I  ought  to  discharge  the  order  upon  this  ground 
alone,  and  this  is  the  only  ground  of  merits  for  discharg- 
ing the  order  complained  of. 

Being  of  this  opinion,  the  second  ground  for  the  pre- 
sent application  is  immaterial,  so  far  as  the  parties  are 
concerned.  But  it  requires  consideration  on  my  part, 
because  it  involves  a  question  of  general  practice. 

The  Kegistrar,  who  passed  the  order,  was  satisfied  at 
the  time  that  he  was  justified  in  doing  so,  without  re- 
quiring notice  to  be  served  on  the  Defendants,  and  he 
remains  of  the  same  opinion.  Three  others  of  the  B^is- 
trars,  of  thegreatest  experience,  are  of  that  opinion  also;  as 
is  another  gentleman  in  the  office  of  Records  and  Writs, 
of  great  practical  experience,  who  has  given  me  the  benefit 
of  his  opinion.  These  opinions  are  founded  upon  the 
practice  which  has  at  all  times  prevailed  in  the  Regis- 
trar's office,  of  allowing  a  discretion  to  those  officers  of 
passing  orders  of  a  simple  kind  without  notice,  where  it 
is  manifest  that  the  absent  party  cannot  be  aggrieved 
by  the  order,  as  drawn  up.  All  are  of  opinion  that  the 
business  of  the  Court  in  the  Registrar's  office  will  be 
prejudicially  interfered  with,  if  I  were  to  decide  this 
case  upon  the  abstract  principle,  that  in  no  case,  except 
in  matters  of  course,  can  an  order  stand,  however  accu- 

(a)  See  HutUm  y.  Hepworih,  supra,  p.  315. 
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ratelj  drawn  up,  if  passed  without  notice,  however  sim- 
ple the  order  might  be,  and  however  impossible  it  may 
be  for  the  parties  complaining  to  shew  that  such  umple 
order,  as  drawn  up,  is  in  any  respect  improper.  In  this 
case,  no  attempt  has  been  made  to  show  that  the  order 
of  the  16  th,  as  varied  by  me  on  the  19th,  is  not  correctly 
expressed  in  the  order  complained  of;  and  the  senior 
Registrar  informs  me,  that  he  recollects  Lord  Lyndhurst 
having  refused  to  discharge  an  order  correctly  drawn 
up,  only  upon  the  ground  that  it  had  been  passed  with- 
out notice.  In  this  case  it  is  too  plain  for  argument, 
that  the  parties  in  the  cause  have  not  a  scintilla  of  in- 
terest in  the  result  of  this  motion.  Up  to  the  time  of 
the  order  for  appointing  the  receiver  in  this  cause,  and 
in  the  cause  oiLey  v.  Tulhy  I  thought  the  parties  might 
possibly  believe,  (although  I  am  sure  that  belief  was 
unfounded),  that  it  was  material  to  their  interest  that 
the  receiver  should  be  appointed  in  both  causes.  But 
when  that  point  was  gained,  it  is  impossible  that  any  one 
can  seriously  argue  that  the  parties  in  the  cause  have 
any  interest  in  the  question  by  whom  the  order  appoint- 
ing the  receiver  is  carried  into  the  Master's  office.  Yet, 
in  answer  to  a  question  from  the  Court,  what  interest 
the  Defendants  had  in  seeking  to  discharge  the  order 
complained  of,  the  answer  was,  that  it  would  enable  the 
Defendants  in  Hart  v.  Tulk  (the  Plaintiffs  in  Ley  v. 
TulK)  to  get  rid  of  the  order  appointing  the  receiver, 
(the  object  of  all  the  parties  in  both  causes),  the  only 
objection  to  which  is,  that  the  carriage  of  that  order  was 
given  to  the  Plaintiffs  in  this  cause ;  which  was  done 
because  I  had  nothing  to  guide  me  as  to  that  but  the 
priority  of  the  motions. 


1849. 


Judgment, 


I  regard  this  motion  as  purely  litigious,  and  I  will 
not,  in  a  case  circumstanced  as  this  is,  as  to  the  amount 
of  costs  incurred  up  to  the  time  of  the  amendment  and 
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otherwifle^  decide  as  an  abetraot  propoeitioiiy  that  no 
orders,  except  orders  of  course,  can  poeiaibl j  stand,  oaly 
because  they  are  passed  by  the  Begistrars  ¥rithoat  notice. 


ApHi  im. 

Service  of  the 
fubpoena  to 
appear  and  an- 
fwer  a  bill  of 
rerifor  and 
supplement, 
upon  Defend- 
ants residing 
oat  of  the  jn- 
risdiction  (in 
Italy),  ordered 
to  be  sobstitnt- 
ed  by  senrioe 
upon  the  soli- 
citors appear- 
ing and  acting 
for  sach  De- 
fendants in  the 
original  suit. 


Mr.  Moxon  moved,  that  service  of  the  subpoena  to  i^ 
pear  and  answer  to  the  bill  of  reyivor  and  sapplement  in 
this  cause,  on  Messrs.  i>.,  K.y  if  J7.,  who  had  acted  st 
solicitors  of  the  Defendants  H.  Cattrell  and  SopUa  Ik 
wife,  and  Alice  CcttreU,  in  the  original  suit,  might  be 
deemed  good  service  upon  the  said  Defendants.  The 
Defendants  were  residing  in  Italy,  and  Messrs.  i>.,  £, 
if  D.  had  refused  to  imdertake  to  appear  for  them  in 
the  suit.     He  referred  to  Norton  v.  Hepwarth  (a). 


The  Vice-chancellor  made  the  order. 


(a)  1  HaU  &  Twells,  158 ;  S.  C,  1  Mac.  &  Gor.  54. 


March  WALLIS  v.  DAKBY. 

19M  S^  20th.    ^ 
Where  a  biU  of  LhRISTOPHER  and  Ann  Wallis  were  Plaintiffi  in 

supplement  was  the  original  suit.     The  suit  abated  by  the  death  of  one 

two  Siin^s^    Defendant  and  the  marriage  of  another.     Ann  alone 

and  the  other 
Plaintiff  refus- 
ing to  join,  was  made  a  Defendant,  and  an  appearance  entered  for  him  nnder  the  XXIXtb 
General  Order  of  May,  1845,  and  such  Defendant  afterwards  obtained  and  served  an  order 
changing  his  solicitors  in  the  cause, — the  Court,  upon  an  application  by  the  Plaintiff,  sap- 
port^  by  affidavit  that  diligent  inquiries  had  been  made  for  such  Defendant,  but  he 
could  not  be  found,  ordered,  that  serrice  upon  the  new  solicitor  named  in  the  order  for 
changing  solicitors,  of  a  copy  of  the  traTcrsing  note,  should  be  deemed  good  lenrice  upon 
such  Defendant* 
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filed  her  bill  of  revivor  and  supplement,  and  Christopher 
refusing  to  join  as  Plaintiff,  was  made  a  Defendant. 
Christopher  not  having  appeared  to  the  bill  in  due  time, 
after  personal  service  of  the  subpoena,  an  appearance 
was  entered  for  him  by  the  Plaintiff,  and  after  the  pro- 
per time  for  putting  in  his  answer  had  expired,  without 
answer  the  Plaintiff  filed  a  traversing  note,  and  the 
Court  gave  her  leave  to  serve  the  Defendant  Christopher 
personally  with  a  copy  of  the  traversing  note  (a).  Chris- 
topher then  obtidned  and  served  on  the  Plaintiff  an  or- 
der intituled  both  in  the  original  and  in  the  supple- 
mental and  revived  causes  for  changing  his  solicitors ; 
but  took  no  further  step  towards  making  the  substitu- 
tion. Negotiations  afterwards  took  place  between  the 
Plaintiff's  solicitors  and  the  new  solicitors  of  the  De- 
fendant Christopher,  with  reference  to  putting  in  his 
answer,  but  without  result. 


1849. 


StattTMnt. 


Upon  affidavit  of  diligent  inquiries  having  been  made 
for  the  Defendant  Christopher,  in  the  neighbourhood  from 
which  a  letter  lately  received  from  him  had  been  dated, 
but  without  effect,  and  that  his  new  solicitors  had  ad- 
mitted that  they  were  in  communication  with  him,  but 
stated  that  they  could  not  give  the  Plaintiff  his  address 
nor  accept  service  of  the  traversing  note, 

Mr.  Moxon  now  moved,  that  service  of  a  copy  of  the 
traversing  note  on  the  new  solicitors  of  the  Defendant 
Christopher  might  be  deemed  good  service  upon  him;  and 


Arffumtnt. 


The  Vice-Chancellor,  adverting  to  the  case  of  Nor^ 
ton  V.  Hepworih  (b)  and  Murray  v.  Vipart  (c),  made  the 
order. 


(a)  See  Mos^  v.  BuekUy,  2 
Ph.  628;  Laurie  v.  Bum,  su- 
pra, p.  808. 


{b)  1  Mac.  &  Gor.  54;  S.  C, 
1  Hall  &  Twellfl,  158. 
(c)  1  Ph.  521. 


Judgment, 
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if«rei  280.  MEADEN  r.  SEAL£  Y. 

Upo-  theba     The  Phintiff,  an  equitable mortgigee of  hoases, 


*^~"™'   nd  of  whidi  were  imfiniAed,  and  others 


MCir^^ili^;.! 


filed  his  van  for  payment  (^  his  mortgage-d^t,  or  fore- 
tiK  ckxDie.     The  Plaintifl^  upon  filing  the  Inlly  obtained 
leave  to  serre  the  Defendant,  befine  appearance,  wiA 
tieTofiiiocioB'    i^tioe  of  moticHi  fiur  a  reoeiTer. 

faraiccovcr 
(tke  biD  Bot  ' 

Midiyiw  The  bin  and  aflldayits  stated,  that  a  sum  exoeedb^ 

the  orte^  iJ^  200(ML  was  due  to  the  Plaintiff  upon  the  mortgage  seca- 
dMtoHivrke!  ^^*  *^*  ^  Defendant,  the  mortgagor,  had  not  fa 
fartfceappojBf-  upwards  of  six  months  made  any  payment  to  the  Plain- 


,  with  li.    tiff  on  aoooont  of  principal  or  interest ;  that  the  seconty 
putin  to  pfo-    ^^^^^  scanty  or  insufficient ;  and  that,  by  an  outlay  of 

about  90/.  or  lOOZ.,  scTeral  of  the  houses  might  be  com- 


ing  to  the  DO-     pleted  and  rendered  fit  for  habitation.     The  notice  of 

motion  asked  that  the  Plidntiff  and  Defendant  might  be 
at  liberty  to  propose  themselves  for  receiver,  and  that 
the  receiver  might  be  at  liberty  to  expend  such  monies 
as  might  be  necessary,  not  exceeding  1002.,  in  making 
the  houses  fit  for  habitation. 

On  the  motion  being  made  upon  affidavit  of  service, 
the  Defendant  not  appearing, 

The  R^istrar  suggested  to  the  Court,  that  orders 
for  the  appointment  of  a  receiver  were  not,  in  practice, 
made  before  the  appearance  of  the  Defendant :  Coward 
V.  Chadwick{a). 

Mr.  Hares  for  the  motion,  submitted,  that  where  an 
(a)  2  Rutt.  150,  n.    See  S.  C,  Id.  64. 
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injunction  was  awarded^  although^  before  appearance,  it 
was  the  common  practice  to  appoint  a  receiver:  the 
injunction  and  receiver  were  applicable  to  different  cir^ 
cumstances :  the  former,  where  a  Defendant  had  done, 
or  threatened  to  do,  what  was  inequitable  or  illegal ;  the 
latter,  (where  there  had  been  no  prior  wrong),  for  the 
mere  protection  of  property  pending  litigation.  Many 
cases  might  occur  (like  the  present)  in  which  it  would 
be  proper  to  apply  for  the  receiver,  without  the  iigimc- 
tion. 


621 


1849. 


Argument, 


The  Vice-Chancellor  said,  that  the  state  of  the 
security  made  it  proper  to  appoint  a  receiver ;  and  the 
circumstances  shewed  a  case  of  urgency.  In  the  case  of 
Tanfieldy.  Irvine  {a)  the  Court  had  appointed  a  receiver, 
on  the  application  of  an  annuitant  whose  annuity  was 
secured  by  an  equitable  charge  on  the  land,  not  only 
where  the  grantor  of  the  annuity  had  not  appeared,  but 
v^here  he  had  not  been  served  with  the  subpoena  (&). 


JudgmmU. 


The  order  was  made  for  the  appointment  of  the  receiver,  with 
liherty  to  the  parties  to  propose  themselves ;  hut  without  any 
direction  as  to  the  proposed  outlay  for  completing  the  houses. 


Order. 


(a)  2  Russ.  149.  {b)  See  Hart  v.  Tulky  supra,  p.  Gil. 


VOL.  VI. 


8  8 


H.  W. 
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April  2Qth 
^  27th. 

After  an  issue 
had  been  di- 
rected, (opon 
exceptions  to 
the  Master's 
report  of  debts 
in  a  creditor's 
loit),  to  try  the 
consideration 
of  a  bond,  the 
Court  refdsed 
the  motion  of 
the  Plaintiff, 
the  obligee  in 
the  bond,  that 
he  might  be  or- 
dered to  be  ex- 
amined and 
cross-examined 
by  the  respec- 
tiTC  parties,  on 
the  trial  of  the 
idsae. 

Whether,  ge- 
nerally, any  of 
the  parties,  not 
being  a  merely 
formal  party, 
can  be  examin- 
ed as  a  witness 
on  the  trial  of 
an  issoe,  di- 
rected at  the 
hearing  of  the 
cause,  quare  t 

Whether  the 
Court  will, 
after  an  issue 
has  been  direct- 
ed, order  a 
party  to  be  ex- 
amined as  a 
witoess  on  the 
trial  of  the  is- 
sue, without 
re-hearing  the 
matter  in  which 
theorderdirect- 
ing  the  issue 
was  made, 
quctrtt 


HEPWORTH  V.  HESLOR 

A  MOTION  on  behalf  of  the  Defendant,  John  Hes- 
lopy  the  executor,  (who  was  the  Plaintiff  in  the  issue 
directed  in  this  case,  on  the  question  of  the  considera- 
tion of  a  bond  (a)),  that  the  said  John  Heshp^  the 
Plaintiff  in  the  issue,  might  be  examined  and  cross-ex- 
amined by  the  respective  parties,  on  the  trial  of  the 
issue. 


Mr.  Wood  and  Mr.  Parker^  for  the  motion. — The 
agreement  for  the  salary,  which  was  the  consideration 
of  the  bond,  was  made  between  the  testator  and  his  son ; 
and  the  son  is  the  only  person  who  is  able  to  give  evi- 
dence of  the  facts.  The  examination  of  a  party  has 
been  in  many  cases  directed  by  the  Court :  De  Tastet 
V.  Bordenave  (i),  Harwood  v.  Hartoood  (c),  Gardiner  v. 
Howe  {d)y  and  Milner  v.  Singleton  {e);  and  the  Lord 


(a)  See  Hepworth  y.  Heslopy 
supra,  p.  661 . 
(6)  Jacob,  610. 

(c)  Cited  4  Madd.  286. 

(d)  4  Madd.  236. 

(«)  Milner  v.  Singleton^  V. 
C,  July  14,  1840.— This  cause 
coming  on  the  0th,  10th,  11th, 
and  Idth  days  of  July,  and  also 
this  present  day  to  be  heard, 
&c. : — "  This  Court  doth  order 
that  the  parties  do  proceed  to 
trial  at  the  next  Spring  Assizes 
to  be  holden  for  the  county  of 
York,  or  at  such  other  time  as 
the  Judge  of  the  Court  shall 


appoint,  upon  the  following  is- 
sues : — namely,  whether,  on 
the  21st  day  of  April,  1835,  it 
was  agreed  and  determined,  be^ 
tween  the  Plaintiff  and  the  said 
Defendant,  that  the  said  De- 
fendant should  negotiate  the 
purchase  of  a  lease  for  three 
lives,  for  the  Plaintiff,  &om 
William  Cockbwmy  in  the  plead- 
ings named,  at  the  cheapest  rate 
he  could,  below  9000/. ;  and 
the  said  Defendant  also  agreed 
with  the  Plaintiff  to  lend  and 
advance  to  the  Plaintiff  one- 
half   of  the  purchase-money. 
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Chancellor  does  not  disapprove  of  such  a  course^  in  Parker 
V.  Morrell  (a).  The  evidence  of  the  obligee  would  be 
received  if  the  bond  were  to  be  proved  in  bankruptcy ; 
and  the  administration  of  the  assets  of  a  deceased  per- 
son is  analogous  to  the  distribution  of  an  estate  of  a 
bankrupt.  The  legislature  has>  in  late  times^  greatly 
restricted  the  objections  to  evidence  on  the  ground 
of  incompetency,  (6  &  7  Vict.  c.  85),  and  has  very  re- 
cently enacted,  that  the  parties  themselves  may  be  ex- 
amined in  proceedings  for  the  recovery  of  debts  under 
20/.,  (9  &  10  Vict.  c.  95,  s.  83> 


1849. 

Hefwokth 

V. 

Hbslop. 
Argumenim 


The  Solicitor^  General  and  Mr.  WiUcock  opposed  the 
motion. — The  few  cases  in  which  the  examination  of  a 
party  to  an  issue  has  been  directed  by  the  Court  have 
been  (with  the  exception  of  Milner  v.  Singleton)  cases  of 


which  it  was  supposed  would 
amount  to  4200/.  or  4300/.,  or 
thereabouts,  the  Plaintiff  pay- 
ing 200/.  a  year  by  way  of  in- 
terest for  the  same;  and,  se- 
condly, whether  it  was  agreed, 
on  the  said  2l6t  day  of  April, 
1835,  that  the  Defendant  should 
purchase,  or  negotiate  the  pur- 
chase, of  the  lease  of  the  farm 
in  question,  as  agent  for  the 
Plaintiff :  and  at  such  trial  the 
Plaintiff  here  is  to  be  Plaintiff 
at  law,  and  the  Defendant  here 
is  to  be  Defendant  at  law,  who 
is  forthwith  to  name  an  attor- 
ney, &c.  The  Master  to  settle 
the  issues  if  the  parties  differ ; 
and,  in  order  thereto,  the  par- 
ties are  to  produce  before  the 
said  Master,  as  he  shall  direct, 
on  oath,  all  books,  papers,  and 
writings  in  their  custody,  pos- 
session or  power,  relating  there- 
to :  and  at  such  trial  both  the 

8 


Plaintiff  and  Defendant  are  to  he 
examined;  and  each  party  is  also 
to  call  his  own  witnesses  exa- 
mined in  this  cause ;  and  the 
parties  are  to  be  at  liberty  to  use 
the  depositions  of  any  witness 
examined  in  thecause,  who  may 
be  proved,  to  the  satis&ction  of 
the  judge,  to  be  dead,  or  unable 
to  attend  the  trial ;  and  if  any 
special  matter  should  arise,  the 
same  is  to  be  indorsed  on  the 
postea ;  and  after  such  trial  the 
parties  are  to  be  at  liberty  to 
resort  back  to  this  Court,  as  to 
the  equity  hereby  reserved,  and 
as  to  the  costs  of  this  suit.  Li- 
berty to  apply.'*  Reg.  Lib. 
1839,  fo.  1205. 

See  also  Peacock  v.  Peacociy 
L.  C,  Nov.  18, 1808,  Reg.  Lib. 
1808,  fo.  31 ;  and  see  the  mo- 
tion for  the  receiver,  reported 
16  Ves.  50. 

(a)  2  Ph.  460. 

82 
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HiPWORTM 
V. 

Hbslop. 
Argument. 


interlocatory  applications:  2  Dan.  Chanc  Prac  lOOS^ 
Head.  ed.  It  was  refused  in  McGregor  v.  Bainbrige  (a), 
the  case  of  an  issue  directed  on  the  question  of  part- 
nership between  the  solicitors  of  a  railway  company. 
In  Howard  v.  BraUhwaite^  at  the  hearing  of  the  cause. 
Lord  Eldon  said>  that  the  parties  could  not  be  allowed 
to  examine  each  other  without  consent. 


Judgment.       ViCE-ChANCELLOR  : — 

At  the  hearing  of  this  case  I  directed  an  issue,  in 
which  the  Defendant  was  materially  interested.  The 
issue  was  such  as  to  require  that  the  Defendant  in  equity 
should  be  Plaintiff  at  law,  and  to  throw  on  him  the 
onus  of  proving  the  fact  to  be  tried  on  the  issue.  I  did 
not,  at  the  hearing  of  the  cause,  direct  the  parties,  or 
either  of  them,  to  be  examined.  This  is,  in  effect,  an 
application  by  the  Defendant  himself  to  be  examined  on 
the  issue  as  a  witness  for  himself.  The  application  is 
not  that  the  parties  may  be  at  liberty  to  examine  each 
other.  If  the  order  were  made  in  that  form,  I  very 
much  doubt  whether  any  useful  result  would  follow 
from  it. 

The  Defendant  asks  me  to  direct  that  he  may  be 
examined  and  cross-examined — meaning,  as  I  under- 
stand it,  that  he  may  be  examined  in  support  of  his  own 
case,  giving  the  other  party  in  the  issue  the  liberty  to 


(a)  V.  C.  Wigram,  16th 
July,  1818. — The  motion  was, 
that  the  Plaintiff  and  Defend- 
ant might  be  at  liberty  to  exa- 
mine each  other.  The  applica- 
tion was  made  several  weeks 
after  the  hearing  of  the  cause, 


when  the  issue  was  directed  ; 
and  the  Court  refused  the  mo- 
tion, holding  that  the  order,  if 
proper,  ought  not  to  be  made, 
unless  upon  a  re-hearing  of  the 
cause. 
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cross-examine  him.  A  direction  of  this  kind,  if  admis- 
sible, should  haye  been  asked  at  the  hearing,  for  it 
must  or  may  depend  upon  very  nice  questions,  whether 
it  ought  to  be  done.  After  the  case  has  been  heard  and 
disposed  of,  the  Court  is  hardly  in  a  position  to  decide 
a  point  of  such  importance  as  this,  without  a  re-argu- 
ment of  the  case. 


1849. 


JudgmmU, 


Supposing  the  Court  now  to  be  in  a  position  to  make 
the  order,  the  question  is,  ought  I  to  make  it  ?     The 
rules  of  evidence  are  the  same  in  equity  as  at  law.     A 
court  of  equity  no  more  trusts  a  party  as  a  witness  in  his 
own  cause,  than  a  court  of  law  does,  except  in  very  ex- 
traordinary cases.     But  it  was  said,  that,  if  the  Court 
ever  makes  such  an  order,  it  would  not  refuse  to  do  it  in 
this  case.     This  Court  does  it,  certainly,  in  some  cases 
in  bankruptcy,  for  which  a  reason  may  be  found  in  the 
peculiar  manner  in  which  justice  is  administered  in 
bankruptcy,  and  which  distinguishes  that  case  from  the 
administration  of  justice  between  parties  in  a  cause.    It 
has  also  been  done  in  causes.     But,  as  far  as  my  expe- 
rience goes,  (with  the  exception  of  Milner  v.  Singleton)^ 
it  has  not  been  done  in  causes,  except  upon  interlocu- 
tory applications.     I  am  not  aware  of  any  authority 
which  expressly  makes  that  distinction ;  but  the  judg- 
ment in  De  Tastet  v.  Bordenave  points  to  the  distinc- 
tion.    Upon  interlocutory  applications,  the  Court  has 
not  to  decide  the  rights  but  simply  whether  it  will  or 
will  not  protect  the  property  until  the  right  shall  be 
determined.     For  that  purpose  the  Court  receives  the 
affidavits  of  the  parties ;  and,  if  the  evidence  be  nicely 
balanced,  the  Court,  if  it  cannot  determine  between  the 
affidavits,  sometimes  sends  the  question  to  a  jury,  not, 
as  I  have  intimated,  to  decide  the  right,  but  to  decide 
whether  there  is  a  case  for  the  Court  to  take  upon  itself 
the  protection  of  the  property,  pending  the  suit.     In 
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Jmigmtni, 


Gampertz  v.  An»deU{€^  where  an  issue  was  directed  to 
try  the  very  question  in  the  cause,  the  Lord  Chancellor 
afterwards  decided  that  it  was  competent  to  the  parties 
to  go  into  fresh  evidence  in  the  cause,  notwithstanding 
the  verdict 


In  MUner  v.  Singleton^  the  Vice- Chancellor  directed 
an  issue,  and  also  directed  the  Plaintiff  to  be  examined, 
which  gave  him  an  opportunity  of  being  a  witness  in 
support  of  his  own  interest.  Upon  appeal  to  the  Lard 
Chancellor^  embracing  both  points— ^^rs^,  that  no  issue 
ought  to  have  been  directed ;  and,  secondly,  that  if  it 
were,  that  particular  direction  in  the  issue  was  im- 
proper— ^the  Defendant  was  the  appellant.  The  Lard 
Chancellor  allowed  the  issue  to  be  tried,  and  made  no  al- 
teration in  the  order.  But  I  perfectly  recollect,  that,  at 
the  time  when  the  Lard  Chancellor  gave  his  judgment,  he 
did  not  notice  the  second  point  The  Plaintiff  in  that 
case  succeeded  upon  his  own  evidence.  I  have  referred 
to  that  case,  and  also  to  Parker  v.  Marrell,  and  I  do  not 
think  that  what  was  done  in  MUner  v.  Singleton  can  be 
a  precedent  for  another  case.  There  were  very  special 
circumstances.  I  am  satisfied,  from  what  the  Lord 
Chancellor  said,  in  Parker  v.  MorreU,  that  he  did  not 
consider  that  any  such  general  proposition  as  the  De- 
fendant has  contended  for  was  established  by  the  case 
of  MUner  v.  Singleton.  I  do  not  think  that  this  is  a 
case  in  which  I  ought  to  make  the  order. 

I  was  pressed  with  an  analogy  that  might,  it  was  said, 
be  taken  from  the  recent  acts  of  Parliament,  by  which 
the  legislature  has  enabled  parties  to  have  the  benefit 
of  their  own  testimony.  If,  in  certain  cases,  that  be 
made  the  law,  I  am  bound  to  follow  it   But  the  fact,  that 


(a)  4  My.  &  Cr.  449. 
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in  cases  of  small  amount,  in  local  courts,  parties  are 
allowed  to  give  evidence  in  support  of  their  own  inter- 
ests, is  rather  an  argument  against  than  for  the  practice 
in  other  cases.  It  may  be  true  that  there  are  cases  in 
which  the  parties  have  no  evidence  of  their  rights  but 
that  which  their  own  statements,  if  received,  would 
afford ;  and  it  may  be  also  true  that  parties  in  such  cir- 
cumstances sometimes  fail  from  want  of  evidence.  But 
that  consequence  is  not  alone  a  sufficient  ground  for 
dispensing  with  the  general  rule,  by  which  neither  the 
Plaintiff  nor  the  Defendant,  in  civil  cases,  can  be  a 
witness  on  his  own  behalf. 


1849. 

Hepworth 

V. 

Heslop. 
Judgment, 


I  do  not  mean  my  observations  to  apply  to  the  case 
of  formal  parties  merely ;  nor  do  I  mean  to  say  that  cases 
may  not  arise  in  which  the  Court  would,  at  the  hearing, 
upon  directing  an  issue,  direct  one  party  to  be  examined, 
if  the  other  party  thought  proper  to  examine  him ;  but 
in  such  cases  the  direction  is  given,  not  that  the  party 
to  be  examined  may  have  the  benefit  of  his  own  evi- 
dence, but  in  order  that  another  party  may  have  an 
opportunity  of  testing,  by  a  cross-examination,  the  truth 
of  the  statement  in  the  answer  of  his  opponent.  This 
was  a  course  which  appeared  to  me  to  be  proper  in 
Freeman  v.  Tatham  (a). 

Motion  refused,  with  costs. 


(a)  5  Hare,  342. 
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April  i«*  FISHEB  V.  FISHER. 

The  Court  wUi  Mr.  JAMES  RUSSELL  and  Mr.  SXdney  SmiAy  fi^ 
order  pmidt-  ^^  assignees  of  an  insolvent^  the  Plaintiffs  in  a  bill  of 
ting  a  pkintiir   j^eyiyor  and  supplement,  moved  that  they  midht  be  at 

in  an  original  *^*  ^  .f         o 

bill,  who  haa  liberty  to  examine  as  a  witness,  saving  just  exertions, 
become  bank-  the  insolvent,  the  Plaintiff  in  the  original  suit,  who  had 
ySt  to  bTci-   'deased  his  interest  in  the  surplus. 

amined  as  a 

witness  in  the  i    i  •       •    v 

cause  for  the  Mr.  Bagshawe  opposed  the  motion  (a), 

assignees  of  his 
estate,  who  are 

proseenting  the       The    Vice- Chancellor  refused   the   motion,   and  his 

salt  br  sapple-  ' 

mental  bill.       judgment  was  affirmed  by  the  Lord  Chancellor  (&);  but 

it  has  been  thought  useful,  with  reference  to  the  ques- 
tion in  the  foregoing  case,  (Hepworth  v.  Heslop),  to 
state  the  observations  of  the  Vtce- Chancellor  in  his 
judgment. 


Judgment.       VICE-CHANCELLOR  :• 


I  will  first  consider  this  case,  excluding  the  cases  of 
HewaUan  v.  Tookey  (c)  and  Ewer  v.  Atkinson  (d).  That 
the  question  raised  by  their  motion  is  one  of  form  and 
expense  only,  is  manifest.  The  assignees,  though  at 
liberty  to  adopt  the  insolvent's  suit,  are  not  bound  to 
do  so.  They  might  have  passed  it  by  and  instituted  an 
original  suit  of  their  own,  in  which  suit  they  might 

(a)  The  cases  cit^d,  in  addi-  teitx  y.  MacJtreth,   I  Yes.  jon. 

tion  to  those  referred  to  in  the  141 ;  and  Haws  y./Tofufy  2Atk. 

judgment,  were  Benson  v.  Ches^  615. 

tery  Jac.  677 ;  Edwards  v.  Good-  (b)  2  Ph.  236. 

twn,   10  Sim.   123 ;    Head  v.  (c)  2  Dick.  799. 

Head,  3  Atk.  611,  647 ;  Mot-  (d)  2  Cox,  393. 
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clearly  have  examined  the  insolvent  as  a  witness^  saving 
just  exceptions.  Stilly  if  the  assignees  have  thought 
proper  to  adopt  the  insolvent's  suit,  they  must  take  the 
consequences  of  doing  so.  The  question  here  is,  whe- 
ther the  exclusion  of  the  insolvent's  evidence,  saving 
just  exceptions,  is  a  consequence  of  their  doing  so. 
That  question  appears  to  me  to  resolve  itself  into  this — 
whether  the  insolvent  at  this  time,  and  upon  the  plead- 
ings, is,  for  any  purpose,  a  party  to  the  proceedings.  If 
yea,  cadit  questio ;  if  nay,  my  individual  opinion  would 
be,  that  the  bankrupt  or  insolvent  ought  to  be  re- 
ceived as  a  witness  for  the  Plaintifis  in  the  supple- 
mental suit. 


1847. 


Judgment, 


First,  as  to  liability  for  costs.  The  practice  at  the 
present  day  is,  I  believe,  settled,  i.  e.  that  if  a  sole  plaintiff 
becomes  bankrupt  or  insolvent,  and  the  assignees  do  not 
adopt  his  suit  by  supplemental  bill,  the  bill  will  be  dis- 
missed, without  costs :  Wheeler  v.  Malins  (a).  Sharp  v. 
Hullett  (ft).  Lord  Huntingtower  v.  Sherbom  (c).  This 
was  admitted  by  the  Defendant's  counseL  The  insol- 
vent, therefore,  does  not  remain  a  party  for  the  purpose 
of  answering  any  demand  for  costs. 

Secondly,  with  respect  to  the  interest  of  the  insolvent 
in  the  result  of  the  suit,  it  is  admitted  that  all  his  inter- 
est in  the  suit  is  completely  transferred  to  his  assignees. 
Does  he  remain  a  formal  party  ?  That  his  name  re- 
mains upon  the  record  in  the  original  suit — that  all  future 
orders  and  decrees  will  be  entitled  in  the  original  and 
supplemental  suits,  does  not  appear  to  me  to  answer  this 
question.     The  original  cause  having  been  instituted  by 


{h)  2  S.  &  S.  490. 


(a)  4  Madd.  171. 


(c)  6  Beav.  380. 
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Judgmeni. 


and  in  the  name  of  the  insolvent,  his  name  must  of  ne- 
cessity be  used  as  a  means  of  describing  the  original  cauae. 
But  the  question  remains,  whether  that  original  siut  is 
not  completely  merged  in  the  supplemental  suit,  and 
the  insolvent  party  as  completely  discharged  from  the 
proceedings  as  if  the  assignees  had  filed  an  original  bill 
Although,  for  the  purpose  of  describing  the  original 
suit,  the  name  of  the  insolvent  will  still  be  used,  he  will 
not  be  served  with  any  of  the  proceedings,  nor,  in  case  he 
should  die,  will  his  representative  be  a  necepsary  party 
to  the  future  proceedings.  My  conclusion,  in  the  ab> 
sence  of  authority,  would  be,  that  he  has  ceased  to  be  a 
party. 


I  do  not,  however,  mean  to  go  beyond  the  case  before 
me,  or  to  say  what  my  opinion  might  be  in  some  posable 
cases ;  as  in  cases  where  the  bankruptcy  is  disputed,  or 
otherwise  brought  in  question  (a). 

The  question  remains,  how  far  are  these  observations 
affected  by  the  cases  of  Hewatsan  v.  Tookey  (b)  and 
Etoer  V.  Atkinson  (c).  In  the  former  case.  Sir  Uayd 
Kenyan  made  an  order  similar  to  what  is  now  asked ; 
but  the  Lord  Chancellor  discharged  it  I  cannot,  how- 
ever, but  think  that  the  Lord  Chancellor  did  so  upon 
the  ground  suggested  by  Mr.  Dickens,  that  the  bankrupt 
remidned  a  party,  not  in  name  only,  but  in  substance, 
as  being  still  liable  for  costs — a  liability  excluded  by 
more  modem  authority. 

In  Etoer  v.  Atkinson  the  three  plaintifis  were  partners, 
and  all  became  bankrupt.     The  assignees  prosecuted 


(a)  See  Robertson  v.  South' 
gate,  5  Hare,  223. 


(6)  2  Dick.  799. 
(c)  2  Cox,  393. 
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the  suit,  and  applied  for  leave  to  examine  one  of  the 
three  bankrupts.  The  Master  of  the  RolU^  observing 
that  the  bankrupt  was  clearly  a  good  witness,  ordered 
that  the  original  bill  should  be  amended,  hj  striking  out 
the  name  of  the  bankrupt  whom  the  assignees  desired 
to  examine  as  a  plaintiff,  and  that  the  assignees  should 
then  be  at  liberty  to  examine  him  as  a  witness.  The 
reporter  says,  the  Master  of  the  Rolls  thought  it  the 
more  regular  course  to  strike  out  the  name.  I  cannot 
do  that  in  the  present  case,  as  there  is  only  one  plaintiff 
in  the  original  suit ;  but  the  right  to  examine  a  plaintiff 
in  such  a  case  cannot  depend  upon  the  accident  of 
whether  there  is  one  or  more. 


1847. 


Judgment, 


These  two  cases  make  the  difficulty.  If  I  were  at 
liberty  to  act  upon  my  own  opinion  of  what  might  be 
safely  and  properly  done,  I  should  at  once  make  the  or- 
der. But  as  no  case  has  occurred  in  which  it  has  been 
made,  although  the  circumstances  are  of  common  occur- 
rence, I  think  that,  if  the  order  be  now  made  for  the 
first  time,  it  should  proceed  from  a  higher  authority 
than  mine. 
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1849. 

Jan.  IBM.  GREEN  v.  BRIGGS. 

Iq  a  suit  be-  1  HIS  cause  Came  on  for  further  directioDfl.  The 
^^tx  !^d^  Master  found,  that,  after  deducting  monies  which  the 
minagingowner  Plaintiff  had  received,  a  balance  of  17,773t  ia«.  was 
the  mortgagees  duc  to  the  Flaintin  m  respect  of  all  and  every  the  sim 
other  part  ^  <^^  Bums  of  moncj  paid  by  him,  or  then  remaining  im- 
owners,  to  de-    paid,  and  for  whi<di  he  was  liable,  for  and  in  respect  of 

tennine  the  *  ^  ^  * 

question  of  the  expenses  properly  incurred  in  repairing,  refitting^ 
freight  and         and  fitting  out  the  ship  ThameSy  in  and  afler  the  month 

twijSe'i^e  o^  J"^®>  1^^^>  ^"^  "^  *^^  y®^  ^^^^»  previously  to  her 
being  claimed     gailins:  from  London  on  the  voyajje  or  adventure  in  the 

by  the  Plaintiff  7  •'  ^^ 

towards  the  ex.  pleadings  &c,  and  of  all  the  expenses  properly  incurred  in 
paSTand  ont-  rcspect  of  the  said  ship,  or  of  the  said  voyage  or  adven- 
fit  preparatory    ^       ^^^  ^^  ^^^  ^Yl&x  the  Said  ship  sailed  from  Landau 

to  the  Toyage,  '  * 

and  by  the         Jq  the  month  of  JiUy,  1841,  down  to  the  detennination 

moruTafrees  as 

applicable,  in  of  the  said  voyage  or  adventure  on  her  return  to  London 
iJl!!l,^*t^Uie  in  the  year  1843.  And  the  Master  also  certified,  that 
paym^t  of        hg  Jij  ^ot  find  that  the  Defendants,  Brings,  Thorbwm, 

their  debt,  the  ,  .  ^^  ' 

assignees  of  ^'  Co.,  OF  either  of  them,  had  paid,  or  were  or  was  then 
the  other  part  '  liable  to  pay,  any  sum  or  sums  of  money  in  rcspect  of 
held*to'be*nc-  ^^^  ^^^^  repairs,  refitting,  or  outfit,  or  other  expenses; 
cessary  parties,    and  he  found,  that  the  monies  received  for  freight  and 

and  not  to  be  .  1  ,  , 

entitled  to  their  earnmgs  on  the  homeward  voyage  were  less  than  the 

expenses  of  such  homeward  voyage  by  a  sum  of  112t, 
and  had  been  applied  towards  such  expenses. 


Argument,  The  Solicitor' General^  Mr.  Woody  and  Mr.  Palmer y  for 

the  Plaintiff,  asked  for  the  decree  for  payment  of  the 
monies  in  question;  and  that  the  Defendants,  BriggSi 
Thomburny  §•  Co.,  might  be  ordered  to  pay  the  costs. 


CASES  IN  CHANCERY. 

Mr.  Walker  and  Mr.  Cairns^  for  the  Defendants,  Briffffs, 
Thorhum,  8f  Co.^  submitted,  that,  having  regard  to  the 
difficulty  of  the  question,  the  Court  would  not  give  any 
direotions  as  to  costs,  and  certainly  would  not  order  the 
Defendants  to  pay  the  costs  of  the  co-Defendants,  the 
assignees  of  Acraman  §•  Co. 
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1849. 


Argument, 


Mr.  Osborne,  for  the  assignees,  claimed  to  be  paid 
their  costs,  as  the  costs  of  Defendants  who  had  been 
made  parties,  not  in  respect  of  any  interest  or  claim  of 
their  own,  but  solely  for  the  convenience  of  the  other 
parties,  and  to  enable  them  to  obtain  a  decision  on  the 
question  in  dispute.  The  assignees  had  never  resisted 
the  PlaintifTs  claim ;  the  suit  had  been  entirely  occa- 
sioned by  the  claims  of  Briggs,  Thorburriy  Sf  Co,,  wliicli 
the  Court  had  held  to  be  unfounded  (a). 


The  VicE-CnANCELLOR,  adverting  to  the  rule  pursued 
by  the  Lord  Chancellor,  of  ordering  the  costs  to  be  paid 
by  the  party  who  is  wrong  (&),  held,  that  the  Defendants, 
Briggs,  Thorbum,  §•  Co,,  must  pay  tlie  Plaintiff  his  costs 
of  the  suit.  The  assignees  of  Acraman  Sf  Co,,  the  mort- 
gagors, were  necessary  parties,  on  two  grounds— first, 
from  their  interest  in  any  surplus  of  the  fund ;  and, 
secondly,  because  the  amount  due  to  the  claimants  on 
the  fund  was  to  be  ascertained.  The  Court  could  not 
order  the  Plaintiff  to  pay  the  costs  of  the  assignees,  nor 
could  the  mortgagees  be  decreed  to  pay  them. 


Judgment. 


(a)  In  the  report  of  this  case,  are  inaccurately  stated.  They 
p.  806,  the  names  of  counsel  ap-  should  bo  represented  as  above, 
pearing  for  the  different  parties        (b)  See  2  Ph.  54^. 
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Mmuti. 


Let  the  Defendant  Boberi  T^ordfrn,  on  or  before  &c.,  join 
with  the  Plainti£P  in  receiving  the  sum  of  6246/.  dt .  4d^  in  &c, 
or  the  cashy  Exchequer-biUs^  and  securities  of  which  the  same 
sum  now  consbts,  or  whereon  the  same  is  now  invested,  together 
with  all  interest  and  acenmulations  thereon,  or  on  any  part  thereof; 
and  let  the  same,  when  so  receiyed,  be  paid  to  the  Plainti£P;  and 
let  the  Defendants,  Briggt^  Tkotrbwm^  ^T  ^>  o^^  o'  before  &c.,ilao 
pay  to  the  Plaintiff  the  sum  of  693/.  3f.  4J.,  admitted  to  hiTe 
been  received  by  them ;  and  the  costs  of  this  suit  to  be  taxed 
&c.    Liberty  to  apply. 
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MEMOKANDA. 

Andrew  Henry  Lynchy  Esq.,  a  Master  in  Ordinary 
of  the  High  Court  of  Chancery,  resigned  his  office  on 
the  25th  of  March,  1847.  The  office,  which  thereby 
became  vacant,  was  abolished  by  stat.  10  &  11  Vict. 
c  60. 

In  December,  1847,  William  Henry  Tinney^  Esq., 
one  of  Her  Majesty's  Coimsel,  was  appointed  a  Master 
in  Ordinary,  in  the  place  of  Samuel  Duckworth,  Esq., 
deceased. 

In  March,  1848,  Sir  David  Dundas  resigned  the 
office  of  Solicitor-General  John  Romilly,  Esq.,  one  of 
Her  Majesty's  Counsel,  was  appointed  Solicitor-Gene- 
ral on  the  25th  of  the  same  month ;  and  on  the  4th  of 
April  following,  he  took  the  oaths  of  office,  and  after- 
wards received  the  honour  of  Knighthood. 

In  June,  1848,  Richard  T.  Kindersley,  Esq.,  one  of 
Her  Majesty's  Counsel,  was  appointed  a  Master  in  Or- 
dinary, in  the  place  of  Sir  Giffin  Wilson,  Knight,  de- 
ceased. 

In  the  vacation  after  Trinity  Term,  1848,  Arnold 
Wallingery  Esq.,  was  called  to  the  degree  of  Seijeant- 
at-Law. 

On  the  23rd  of  February,  1849,  Edward  Lloyd,  John 
Greenwood,  Richard  Malins,  Frederic  Calvert,  Henry 
Singer  Keating,  and  Roundell  Palmer,  Esqrs.,  were  ap- 
pointed of  Her  Majesty's  Counsel 

On  the  6th  of  March,  1849,  James  R.  Hope,  Esq.j 
received  a  patent  of  precedence. 


i 


II 


AN 


INDEX 


TO  THE 


PRINCIPAL     MATTERS. 


ABJURATION. 

See  Alien,  1,  2,  4. 

ACCEPTOR. 

See  Trustee  and  Cestui  que 
Trust,  4. 

ACCOMMODATION  BILL. 
See  Bill  of  Exchange. 

ACCOUNT. 

See  Assignment,  I,  4. 

Administration  Suit,  1. 
Evidence,  2. 

ACKNOWLEDGMENT. 

See    Mortgagor    and    Mortga- 
gee, 1. 

ACQUIESCENCE. 

See  Imppovement,  1,  2,  3,  4. 

Specific  Performance,  1,3,4. 

A  colliery  proprietor  constructed  a 
railway  from  his  colliery  across  the 
lands  of  several  other  persons  by 
agreement,  and  bis  solicitors  wrote  a 

vol.  VI. 


letter  to  the  Defendant,  across  whose 
lands  he  desired  to  carry  the  railway, 
referring  to  the  powers  of  a  local  act 
of  Parliament,  supposed  to  enable  him 
to  take  lands  within  a  certain  area  for 
road-ways,  and  offering,  on  the  part 
of  the  rlaintifif,  to  pay  him  for  the 
land  at  a  fair  valuation.  The  De- 
fendant did  not  reply  to  the  letter, 
and  the  railway  was  made  across  bis 
land  without  fiirther  communication 
with  him.  A  year  or  two  afterwards 
the  Plaintiff  and  Defendant  had  an 
interview,  but  did  not  agree  as  to  the 
price  to  be  paid  for  die  land;  and 
three  or  four  years  after  the  railway 
was  made  the  Defendant  brought  his 
ejectment,  whereupon  the  Plaintiff 
filed  his  bill  for  an  injunction,  charg- 
ing acquiescence.  The  Court,  on 
motion,  restrained  the  action,  upon 
the  Plaintiff  giving  judgement  in  the 
ejectment,  and  paying  a  sum  into 
court  not  less  than  the  amount  of  the 
utmost  valuation  of  the  land.  Powell 
V.  Thomas,  300 

ACTION. 

See  Arrest. 

Injunction,  3,  4. 
t  t  h.  w. 
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AFHDAVIT  OF  SERVICE. 


ADMINISTRATION. 
See  Executor,  2. 

ADMINISTRATION  SUIT. 
See  Receiver,  3. 

1.  The  admission  of  an  executor 
by  his  answer,  in  a  creditor's  suit, 
that  he  had  paid  certain  legacies  be- 
queathed by  the  testator,  is  not  an 
admission  of  assets  entitling  the  Plain* 
tiff  to  a  decree  against  the  executor 
for  pa3nnent  of  his  debt  without  tak- 
ing the  account,  when  the  bill  does 
not  specifically  charge  the  Defendant 
with  having  made  himself  personally 
liable,  but  prays  that  an  account  may 
be  taken,  and  the  estate  administer- 
ed in  a  due  course  of  administration. 
Savage  r.  Lanet  S3 

2.  Where  a  testator,  in  his  lifetime, 
conveyed  to  trustees  the  mines  and 
minerals  under  certain  lands,  upon 
trust  for  himself  (the  testator)  for 
life,  and  after  his  death  upon  trust 
for  sale,  and  out  of  the  proceeds, 
first,  to  pay  all  his  debts,  so  as  to  dis- 
charge his  real  and  personal  estate 
therefrom ;  secondly,  to  apply  dOOO/. 
to  the  purposes  of  his  will;  and, 
lastly,  to  divide  the  surplus  among^st 
certain  persons  therein  named:  Uie 
persons  to  whom  the  surplus  is  thus 
given  are  proper  parties  to  a  cre- 
ditor's suit  seeking  to  follow  the  real 
as  well  as  the  personal  estate  of  the 
testator;  but  the  Court  may,  in  its 
discretion,  make  a  decree  for  admi- 
nistration in  their  absence.  lb, 

8.  The  circumstance,  that  a  fund, 
in  which  a  party  takes  a  life  interest 
under  a  will,  is  transferred  by  the 
executor  to  the  trustees  of  that  fund 
appointed  by  the  will,  is  not  neces- 
sarily and  conclusively  a  severance  of 
the  fund  from  the  bulk  of  the  estate, 
unless  the  executor  has,  by  such 
transfer,  done  all  that  it  is  incumbent 
upon  him  to  do  in  the  administration 


of  the  fund.     Penmnffian  v.  AidUqr, 

451 

4.  Upon  a  transfer  to  trustees  of 
a  fund  bequeathed  to  them  upon  trust 
to  pay  the  interest  to  a  tenant  for  life, 
without  any  bequest  of  the  corpus,  or 
with  a  bequest  diereof  of  doubtful  va- 
lidity, and  which  upon  constructioa 
might  fail,  so  that  the  corpus  would 
ultimately  become  part  of  the  resi- 
duary estate,  the  trustees  of  such 
fund  are  not,  ipso  facto,  trustees  for 
the  residuary  legatees  or  the  next  of 
kin,  but  the  corpus  of  the  fimd  must 
be  regarded  as  assets  of  the  testator's 
estate  unadministered  ultra  the  life 
estate.  lb. 

5.  The  circumstance,  that  the  re- 
sidue of  the  estate  (omitting  the  fimd 
so  vested  in  trustees  for  the  tenant 
for  life)  has  been  administered  in 
equity,  does  not  affect  the  principle; 
nor  is  it  less  applicable,  because,  from 
the  time  which  has  elapsed  since  the 
death  of  the  testator,  the  executor  is 
not  a  necessary  party  in  the  adminis- 
tration of  the  particular  fund,  and  has 
not  been  made  a  party  to  the  ^t.  R. 

ADMINISTRATOR. 
See  Executor. 

ADMISSION- 
See  EviOBNCE,  1,  2. 

ADMISSIONS- 
See  Injunction,  3- 

AFFIDAVIT  OF  SERVICE. 

See  Order,  1,  2. 

The  application  of  a  party  by  his 
counsel,  for  time  to  answer  affidavits 
filed  in  support  of  a  motion,  where- 
upon time  was  griven  and  affidavits 
filed,  is  not  an  appearance  by  that 
party  on  the  motion  entitling  the 
other  party  to  obtain  the  order  on  a 


ALIEN. 


ALIQUOT  SHARE.      639 


subsequent  motion  day,  without  an 
affidavit  of  service — ^no  counsel  then 
appearing  for  the  opposing  party. 
Hutian  v.  Hepworth,  819 

AGENT. 

See  Bbok£R. 
Interest. 

1.  The  Factors  Act  (5  &  6  Vict, 
c  89)  applies  to  mercantile  transac* 
tionsy  and  not  to  the  case  of  advances 
made  upon  the  security  of  furniture 
used  in  a  furnished  house, — not  in 
the  way  of  trade, — to  the  apparent 
owner  of  such  furniture,  such  appa- 
rent owner  afterwards  appearing  to 
be  the  agent  intrusted  with  the  cus- 
tody of  the  furniture  by  the  true 
owner.     Wood  v.  RowcUffet         191 

2.  Such  ^*  agent "  is  not  an  agent, 
nor  is  such  ^miture  '*  goods  and 
merchandize,'*  within  the  meaning  of 
the  sUtute  5  &  6  Vict.  c.  89.         lb. 

AGREEMENT. 

See  Contract. 

Husband  and  Wife,  4. 
Stamp,  8. 

ALIEN. 

1.  A.y  who  was  by  birth  an  En- 
glishman, emigrated  to  the  United 
States  of  America  after  the  recogni- 
tion of  their  independence  by  the 
treaty  of  1788,  and  took  the  oaths 
of  obedience  to  the  American  Go- 
vernment, and  of  abjuration  of  all 
other  allegiance,  married  an  Ame- 
riean  woman,  and  had  a  son  of  that 
marriage  {B.)  bom  in  the  United 
States.  JS.had  a  son  (C),  who  was 
also  bom  in  America^  out  of  the 
Queen's  dominions : — Heldf  that  C 
was  capable  of  inheriting  real  estate 
as  a  British  subject,  within  the  sta- 
tutes 18  Geo.  8,  c.  21,  and  4  Geo.  2, 
c.  21.     Fitch  V.  ff^ebery  51 

2.  The  abjuration  by  a    British 


subject  of  his  allegiance  to  the  Crown, 
and  his  promise  of  obedience  to  a  fo- 
reign state,  although  it  might  have 
rendered  him  liable,  under  the  statute 
8  James  1,  c  4,  ss.  22,  28,  to  the 
penalty  of  high  treason,  does  not 
therefore  disqualify  the  children  of 
such  British  subject  from  inheriting, 
in  the  absence  of  any  attainder  of 
such  British  subject  by  judgment, 
outlawry,  or  otherwise.  lb. 

3.  The  exclusion  from  the  benefits 
of  the  statute  4  Geo.  2,  c.  21,  s.  2,  of 
the  children  of  fathers  who,  at  the 
time  of  their  birth,  were  liable  to  the 
penalties  of  high  treason  or  felony  in 
case  of  the  returning  into  this  king- 
dom or  Ireland  without  the  royal 
license,  is  not  to  be  construed  as  re- 
quiring the  Court  to  determine  inci- 
dentally, and  in  the  absence  of  the 
party  charged,  that  he  has  been  guilty 
of  treason  or  felony ;  but  the  exclu- 
sion must  be  constmed  as  restricted 
to  that  class  of  offences  in  which  the 
penalty  is  annexed  to  the  fact  of  re- 
turning without  license.  lb. 

4.  The  privileges  which  the  statutes 
4  Geo.  2,  c.  21,  and  18  Geo.  8,  c.  21, 
confer,  are  the  privileges  of  the  chil- 
dren, and  not  of  the  father;  and, 
therefore,  acts  intended  by  a  British* 
bom  subject  to  have  the  effect  of  acts 
of  abandonment  or  abjuration  of  his 
rights  in  that  character  do  not  de- 
prive his  children  of  the  benefit  of 
the  statutes  of  the  4  Geo.  2,  c.  21, 
and  18  Geo.  8,  c.  21,  unless  such 
acts  bring  them  within  the  disqualify- 
ing provisions  of  those  statutes.     /&• 

5.  A  person  claiming  the  benefit 
of  the  statute  18  Geo.  8,  c.21,  does 
not  lose  that  benefit  only  because  he 
does  not  conform  or  qualify  in  the 
manner  prescribed  by  sect.  8  of  that 
statute,  within  five  years  from  the 
accraer  of  his  right  or  interest.      lb. 

ALIQUOT  SHARE. 
See  Parties,  8. 

T  T  2 
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ANNUITY. 


APPOINTMENT. 


ALLEGIANCE. 
See  Alien,  1,  2. 

AMENDMENT. 
See  Order,  4. 

1.  Where  a  cause  is,  at  the  hear- 
ing, ordered  to  stand  oyer,  with  liber- 
ty to  the  Plaintiff  to  amend  by  adding 
parties,  and  no  further  proceedings 
are  taken,  the  proper  course  for  the 
defendant  is  to  move,  upon  notice, 
that  the  bill  be  amended  within  a  cer- 
tain time,  or  that  it  be  dismissed ;  and 
not  to  move  that  it  be  dismissed  sim- 
ply.    Emeraon  v.  Emermmy  442 

2.  Under  an  order  made  at  the 
hearing  of  the  cause,  giving  the  Plain- 
tiff leave  to  amend  his  bill,  by  adding 
proper  parties,  with  apt  words  to 
charge  them,  or  by  stating  reasons  to 
shew  why  particular  persons  should 
not  be  parties,  or  to  file  a  supplemental 
bill,  the  Plaintiff  may  amend  by  stat- 
ing a  grant  of  letters  of  administra- 
tion to  the  estate  of  a  deceased  person 
to  one  who  is  already  a  Defendant  in 
the  suit,  and  by  expunging  a  state- 
ment which  the  bill  originally  con- 
tained, that  the  deceased  person  had 
died  insolvent,  and  had  no  personal 
representative.  Bateman  v.  Margeri- 
son,  502 

AMERICAN  TREATY. 
See  Alien,  1. 

ANNUITY. 

See  Covenant. 

Vendor  and  Purchaser,  8. 

1.  A  bequest  by  the  will  of  the 
testatrix  of  an  annuity  to  her  **  ser- 
vant," E.  H,,  and  a  bequest  by  a  co- 
dicil three  years  afterwards,  of  an 
annuity  of  the  same  amount  to  her 
"  servant,"  E,  H. — Held  to  be  cumu- 
lative, the  word  "servant"  not  ex- 
pressing the  motive,  but  being  de- 
scriptive only.     Roch  v.  Calleuy   531 


2.  Notwithstanding  the  priadpsl 
question  in  the  suit  be  the  right  of  the 
Plaintiff  to  two  annuities,  one  of 
which  only  has  been  paid,  the  De- 
fendant, on  a  decree  being  made  for 
the  arrears  of  the  unpaid  annuity, 
cannot  set  up  the  Statute  of  Limita- 
tions as  limiting  the  period  of  the  ac- 
count, if  the  benefit  of  the  statute  be 
not  claimed  upon  the  pleadings.  Rotk 
V.  Calleny  Ml 

3.  An  annuity  given  by  a  will, 
forming  no  charge  upon  land,  but  be- 
ing personal  only,  is  not  within  the 
Statute  of  limitations,  3  &  4  WilL  4, 
c.  27,  s.  42.  ii. 

ANSWER. 

See  Demurrer. 
Plea,  1. 

APPEARANCE. 

See  Plea,  2. 

Receiver^  4. 
Service. 

APPOINTMENT. 

See  Husband  and  Wife,  5. 

Real  estate  was  devised  in  1778  to 
the  son-in-law  of  the  testator  for  his 
life,  remainder  to  his  daughter  (the 
wife  of  such  son-in-law)  for  her  life, 
remainder  to  her  first  and  other  sons 
successively  in  tail,  remainder  to  her 
daughters  as  tenants  in  common  in 
tail,  with  cross  remainder  between 
them ;  and,  in  default  of  such  issue  of 
his  daughters,  to  such  person  or  per- 
sons as  she  should  by  deed  or  will 
appoint.  In  1841,  the  daughter,  the 
donee  of  the  power,  executed  a  deed- 
poll  of  appointment,  which,  reciting 
the  limitations  of  the  estate  by  the 
will,  that  she  had  not  any  issue  of 
her  body,  and  that  she  was  desirous 
of  exercising  the  power  subject  to  the 
life  interest  of  her  husband  and  her- 
self, as  thereinafter  mentioned,  ap- 
pointed that,  from  and  after  the  de- 


ASSIGNMENT. 


ASSIGNMENT. 
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cease  of  the  survivor  of  her  hushand 
and  herself,  *^  and  there  heing  a  failure 
of  issue  of  her"  the  said  donee  of  the 
power,  the  estate  should  go,  remain, 
and  be  unto  and  to  the  use  of  the 
plaintiff,  his  heirs  and  assigns  for  ever: 
— Heldj  that  this  was  a  good  appoint- 
ment of  the  estate  under  the  power. 
Eno  Y.  Eno,  171 

APPORTIONMENT. 
See  Husband  and  Wife,  2, 3. 

APPROPRIATION. 

See  Administration  Suit,  8. 
Assignment,  2,  d. 
Executor,  2. 

ARREARS. 
See  Annuity. 

ARREST. 

See  Privilege. 

Cases  in  which  the  Court,  upon  or- 
dering the  discharge  of  a  party  from 
his  arrest,  will  impose  upon  him  the 
condition  that  he  shall  bring  no  ac- 
tion in  respect  of  the  arrest.  Newton 
v.  Askew,  324 

ASSETS. 

See  Administration  Suit,  1,  2,  4. 
Evidence,  1,  2. 
Executor,  2. 

ASSIGNEE. 

See  Bankrupt. 

Insolvent  Debtor. 
Parties,  9. 
Witness,  14. 

ASSIGNMENT. 

See  Evidence,  3. 

Insolvent  Debtor,  1, 2. 

1.  A  Calcutta  firm,  by  a  letter 
dated  in  Januarvt  and  received  in 
London  on  the  llth  March,  1841, 


directed  their  London  correspondents 
to  hold  a  sum  of  money,  (equal  to  a 
lac  of  rupees,  at  the  current  rate  of 
exchange),  payable  on  the  19th  No- 
vember following,  out  of  remittances 
and  consignments  on  the  general  ac* 
count,  at  the  disposal  of  a  creditor  of 
the  Calcutta  firm  in  Liverpool.  The 
Calcutta  house  at  the  same  time  ac- 
quainted the  Liverpool  house  of  the 
directions  which  had  been  given.  The 
London  house  informed  the  Liverpool 
house  that  they  had  received  and  re- 
gistered the  order ;  and  after  stating 
that  they  were  in  advance  of  the  Cat- 
eutta  house,  and  declining  to  accept 
bills  for  any  part  of  the  amount,  said, 
that  if  remittances  should  come  for- 
ward to  enable  them  to  meet  the 
wishes  of  the  Calcutta  house,  they 
would  lose  no  time  in  advising  the 
Liverpool  house.  The  London  house 
also,  in  acknowledging  to  the  Calcutta 
house  the  receipt  of  the  order,  said, 
that  the  state  of  their  accounts  did  not 
then  warrant  them  in  meeting  the  re* 
quisition,  but  they  would  meet  it,  if  in 
a  position  to  do  so  before  November. 
The  Calcutta  house  revoked  the  order 
by  a  letter  of  January,  1842,  received 
by  the  London  house  on  the  12th 
March,  1842: -Held,  that  the  effect 
of  the  triple  correspondence  between 
the  Calcutta  house  and  the  London 
house,  the  Calcutta  house  and  the 
Liverpool  house,  and  ihe  London  house 
and  the  Liverpool  house,  entitled  the 
Liverpool  house,  as  against  the  Zoit- 
don  house,  to  an  account  in  equity  of 
the  balance  on  12th  March,  1841,  on 
their  general  account  with  the  Cal- 
cutta house,  (giving  the  London  house 
credit,  in  such  account,  for  all  liabi- 
lities incurred  by  them  on  behalf  of 
the  Calcutta  house  on  that  day),  and 
of  the  consignments  and  remittances 
of  the  Calcutta  house  to  the  London 
house  in  the  general  account,  which 
came  to  the  hands  of  the  latter  be- 
tween the  12th  March,  1841,  and 
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the  12th  March,  1842.     Malcolm  v. 
Seoit.  570 

2.  The  London  house  might  have 
declined  the  appropriation,  and  re- 
turned the  balance  of  the  account  to 
the  Calcutta  house,  but-  thej  could 
not,  as  against  the  Calcutta  house, 
have  retained  any  balance  due  to  the 
Calcutta  house,  except  for  the  pur- 
pose which  the  latter  had  directed. 

lb. 

3.  Semble^  that  the  London  house  was 
not  merely  bound  to  pay  to  the  Liver' 
pool  house  the  amount  directed,  so 
fkr  as  the  balance  of  account  on  the 
19th  November,  1841,  enabled  them 
to  do  so,  but  was  bound  to  appropri- 
ate all  the  remittances  and  consign- 
ments from  the  Calcutta  house  on 
general  account,  ft^tn  the  receipt  un- 
til the  rerocation  of  the  order,  after 
remiburung  themselves  in  respect  of 
their  advances  and  liabilities  on  behalf 
of  the  Calcutta  house,  at  the  time 
they  received  it.  lb, 

4.  SembUf  that  the  communica- 
tions between  the  Calcutta  house 
and  the  London  house,  and  the  CaU 
euita  house  and  their  Liverpool  cre- 
ditor, would  not  have  entitled  the 
latter  firm  to  the  account  as  against 
the  London  house,  without  the  com- 
munications which  took  place  between 
the  London  and  the  Liverpool  firms. 

lb. 

ATTORNEY. 
See  Solicitor. 

ATTORNEY-GENERAL. 
See  Pleading,  2. 

AUCTIONEER. 

See  Agent. 

Vendor  and  Purchaser,  6. 

BAILIFF. 
See  Infant,  2,  3. 


BANKRUPT. 

See  Witness,  14. 

BANKRUPTCY. 

See  Trustee  and  Cestui  que 
Trust,  4. 

1.  A  joint  fiat  in  bankruptcy  was 
issued  against  two  partners,  pending 
a  suit  by  one  of  them  against  the 
other  and  a  third  person  who  had  pre- 
viously retired  from  the  business,  to 
set  aside  the  partnership  agreement 
on  the  ground  of  fraud  and  misrepre- 
sentation on  the  part  of  both  Defend- 
ants, and  for  re-payment  of  the  mo- 
nies which  the  Plaintiff  had  brought 
into  the  concern  under  that  agree- 
ment. The  assignees  obtained  leave 
from  the  Court  of  Review  to  prose- 
cute the  suit  against  the  retired  part- 
ner, and  they  proceeded  by  supple- 
mental bill,  in  which  the  creditors' 
assignees  were  Plaintiffs  and  the  offi- 
cial assignee  and  the  retired  partner 
were  Defendants: — Heldf  that  the 
creditors'  assignees,  who  represented 
not  only  the  original  Plaintiff  on 
whose  behalf  relief  was  sought,  but 
also  the  bankrupt  partner  who  was  an 
original  Defendant  against  whom  re- 
lief was  sought,  could  not  sustain  the 
suit  against  the  retired  partner.  Ro- 
bertson V.  SouthgatCy  536 

2.  SemblCf  that,  in  such  a  case,  the 
suit  might  have  been  prosecuted  by 
assignees  appointed  to  represent  the 
separate  estate  of  the  Plaintiff  in  the 
original  suit.  lb, 

d.  QiuerCj  whether,  if  it  had  ap- 
peared in  evidence  in  the  suit,  that  the 
Defendant,  the  retired  partner,  was 
alone,  or  otherwise,  answerable  for  the 
fraud,  the  Court  could,  in  such  a  case, 
have  made  a  conditional  decree,  im- 
posing terms  upon  the  Plaintiffs,  as 
representing  the  bankrupt,  who  was 
originally  charged  as  Defendant.    lb. 
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BIDDER  AT  SALE. 
See  Vendor  and  Purchaser,  4. 

BILL. 

See  Pleading,  2. 
Revivor. 

Substituted  Service. 
Supplement. 

BILL  OF  DISCOVERY. 

See  Costs,  4. 
Discovert. 

BILL  OF  EXCHANGE. 

See  Trustee  and  Cestui  que 
Trust,  4. 

A,  accepted  a  bill  of  exchange  for 
150/.  drawn  by  and  for  the  accommo- 
dation of  B,  B.  indorsed  the  bill, 
and  then,  in  order  to  facilitate  its 
being  discounted,  procured  C.  to  in- 
dorse it.  B.  subsequently,  and  be- 
fore it  became  due,  delivered  the  bill 
to  a  person  who  advanced  him  100/. 
upon  it.  When  the  bill  became  due 
the  holder  demanded  payment  of  the 
100/.  from  C,  and  C.  some  weeks 
afterwards  took  up  the  bill  by  giving 
the  holder  a  new  bill  of  exchange  for 
160/.,  and  the  holder  then  paid  him  a 
further  sum  of  50/.,  in  addition  to  the 
100/.  he  had  formerly  paid  to  B,  C 
brought  his  action  against  A,  upon  the 
bill,  and  B.  filed  his  bill  to  restrain  the 
action,  and  have  the  bill  delivered  up. 
The  common  injunction  was  obtained, 
but  was  dissolved  on  the  merits,  and 
C,  recovered  judgment  in  the  action. 
At  the  hearing  the  bill  was  dismissed 
for  want  of  equity,  with  costs.  Ham- 
man  v.  Sedgwick.  256 

BILL  OF  SALE. 
See  Evidence,  8. 

BOND. 
See  Executor,  2.  3. 


BOROUGH. 

See  Stat.  8  &  9  Vict.  c.  18. 

BREACH  OF  TRUST. 
See  Parties,  7. 

BRITISH-BORN  SUBJECT. 
See  Alien,  1,  4. 

BROKER. 

1.  Brokers,  in  the  city  of  LandoHf 
being  directed  to  purchase  iron,  de- 
livered to  the  buyer  bought  notes, 
purporting  to  be  notes  of  the  contract 
for  the  iron,  not  disclosing  the  name 
of  the  seller,  the  brokers  guaranteeing 
the  performance  of  the  contract ;  and 
the  buyer  paid  the  brokers  their  com- 
mission, together  with  a  deposit  in 
part  payment  of  the  price  of  the  iron. 
The  buyer  afterwards  discovered  that 
there  was  no  principal  seller  of  the 
iron,  other  than  one  of  the  firm  of 
brokers,  who  intended  himself  to  per- 
form the  contract;  and  upon  a  bill 
filed  by  parties  from  whom  the  buyer 
of  the  iron  had  obtained  money  on  the 
security  of  the  contracts,  the  depo- 
sits were  ordered  to  be  repaid,  with  in- 
terest.    JFiUon  V.  Short,  366 

2.  If  in  such  a  case  the  Plaintiffs 
had,  before  the  bill  was  filed,  aban- 
doned all  interest  in  the  contracts  for 
the  iron,  they  could  not  afterwards 
sue  for  the  recovery  of  the  deposits ; 
but  the  cancellation  of  certain  letters 
which  gave  the  Plaintiffs  an  interest 
in  the  contract  as  against  the  brokers, 
the  Plaintiffs  being  at  the  time  of  such 
cancellation  ignorant,  and  the  brokers 
knowing  the  truth  of  the  case,  does 
not  in  equity  protect  the  brokers  from 
the  claim  of  the  Plaintiffi  for  the  re- 
covery of  the  deposits.  lb. 

d.  If  the  Plaintiffs  had  known  that 
the  brokers  were  also  the  sellers  of 
the  iron,  or  if  the  Plaintiffs  were 
otherwise  not  deceived  by  their  repre- 
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sentations,  they  would  not  have  been 
entitled  to  relief  in  equity.  WiUon  y. 
Short,  966 

4.  Knowledge  by  the  buyer  of  the 
fact  that  there  was  not  any  seller  of 
the  iron  other  than  the  brokers,  would 
not  affect  parties  advancing  money  to 
the  buyer  on  the  fiuth  of  representa- 
tions made  to  them  by  the  brokers, 
that  the  contract  was  regular  and  va- 
lid, nor  deprive  such  parties  of  their 
right  of  rescinding  the  transaction  and 
recovering  payments  which  had  been 
made.  Ih. 

5.  There  is  a  remedy  in  equity  as 
well  as  at  law,  by  a  principal  against 
his  broker  or  agent,  to  recover  a  sum 
of  money  paid  to  the  broker  on  his 
untrue  representation,  that  he  had  en- 
tered into  a  contract  for  his  principal, 
which  alleged  contract  had  in  fact  no 
existence.  lb, 

BUILDING  SOCIETY. 

The  Plaintiff  became  a  member  of, 
and  purchased  twelve  shares  and  a  half 
in  a  building  society,  constituted  un- 
der the  statute  6  &  7  Will.  4,  c.  82, 
and  the  society  advanced  a  sum  of 
750/1  in  respect  of  such  shares,  upon 
a  conveyance  of  certain  property  to 
the  trustees  of  the  society  by  way  of 
mortgage.  According  to  the  rules  of 
the  society,  10«.  per  month  subscrip- 
tion, and  4«.  per  month  redemption 
monies,  were  payable  on  each  share, 
until  a  sum  of  120/.  per  share  should 
be  realized  for  the  non-purchasing 
members.  On  a  bill  against  the  trus- 
tees for  redemption  —  Held^  that, 
upon  the  terms  of  the  mortgage-deed 
and  the  rules  of  the  society,  the  Plain- 
tiff was  entitled  to  redeem  only  upon 
payment  of  all  the  future  subscriptions 
on  his  shares  until  the  dissolution  of 
the  society ;  the  probable  duration  of 
the  society  to  be  ascertained  by  calcu- 
lation, and  the  future  payments  to  be 
treated  as  if  immediately  due.  Mo9» 
ley  V.  Baher^  87 


CERTIFICATE  OF  SHIP  RE- 
GISTRY. 

See  Ship,  I,  2,  5. 

CHAMPERTY. 

Though  the  Court  will  not  enforce 
a  contract  for  the  purchase  of  a  liti- 
gated right,  yet  if  a  lawful  contract 
for  the  purchase  of  an  undisputed  rig^ 
be  made,  and  the  necessity  for  liti^ 
tion  as  against  third  persons  arise  oat 
of  circumstances  afterwards  discover- 
edy  the  purchaser  or  assignee  is  not 
precluded  from  suing  upon  his  con- 
tract. It  is  not  champerty  where  the 
right  purchased  was  originally  deir, 
but  the  litigation  is  the  result  of  dr- 
cumstances  subsequently  arising  fst 
subsequently  known.   Wilmm  y.  Shorty 

366 

CHARITY. 

See  Construction,  14. 
Mortmain  Act. 

CHILDREN. 
See  Alien,  1, 4. 

COMMISSIONERS  FOR  RE- 
DUCTION  OF  NATIONAL 
DEBT. 

See  Pleading,  2. 

COMMITTAL. 
See  Receiver,  2. 

CONSIDERATION. 
See  Bill  of  Exchange. 

CONSTRUCTION. 

See  Heirlooms. 

Remoteness,  1,  2,  4. 
Trustee  and    Cestui   que 
Trust,  8,  4,  6. 

Bequest  of  sums  of  Consols  and 
4/.  per  Cent.  Annuities  to  the  testa- 
tor's wife  for  her  life,  and  at  her  de- 


CONSTRUCTION. 
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cease  one^half  of  the  produce  of  such 
sums  to  he  received  and.  divided 
amongst  the  testator's  surviving  bro- 
thers and  sisters,  and  their  issue, 
share  and  share  alike: — Held,  that 
the  brothers  and  sisters  living  at  the 
death  of  the  testator  took  vested  in- 
terests in  the  fund,  liable  to  be  di- 
vested by  their  death  leaving  issue 
before  the  period  of  distribution  ;  and 
that  such  issue  took  by  substitution 
for  their  parents.     Shailer  v.  Groves, 

162 

2.  Devise  and  bequest  of  residu- 
ary real  and  personal  estate  to  the 
testator's  son  and  the  heirs  of  his 
body  for  ever,  and,  in  case  the  son 
should  die  without  children,  the  whole 
to  be  divided  amongst  the  testator's 
surviving  grandchildren,  share  and 
share  alike.  The  son  takes  an  estate 
tail  in  the  freehold  part  of  the  pro- 
perty.    Abram  v.  Ward,  165 

d.  Real  estate  was  devised  in  1778 
to  the  son-in-law  of  the  testator  for 
his  life,  remainder  to  his  daughter 
(the  wife  of  such  son-in-law)  for  her 
life,  remainder  to  her  first  and  other 
sons  successively  in  tail,  remainder  to 
her  daughters  as  tenants  in  common 
in  tail,  with  cross  remainders  between 
them ;  and,  in  default  of  such  issue  of 
his  daughters,  to  such  person  or  per- 
sons as  she  should  by  deed  or  will 
appoint.  In  1841,  the  daughter,  the 
donee  of  the  power,  executed  a  deed- 
poll  of  appointment,  which,  reciting 
the  limitations  of  the  estate  by  the 
will, — that  she  had  not  any  issue  of 
her  body,  and  that  she  was  desirous 
of  exercising  the  power  subject  to  the 
life  interest  of  her  husband  and  her- 
self as  thereinafter  mentioned, — ap- 
pointed that,  from  and  after  the  de- 
cease of  the  survivor  of  her  husband 
and  herself,  '^  and  there  being  a  failure 
of  issue  of  her  "  the  said  donee  of  the 
power,  the  estate  should  go,  remain, 
and  be  unto  and  to  the  use  of  the 
Plaintiff,  his  heirs  and  assigns  forever: 


— Heldj  that  this  was  a  good  appoint- 
ment of  the  estate  under  the  power. 
UnoY.EnOy  171 

4.  That  the  words  "  and  there  be- 
ing a  failure  of  issue  of"  &c.  must  be 
read  either  parenthetically,  or  as  ap- 
plying to  the  time  of  the  death  of  the 
survivor  of  the  donee  of  the  power 
and  her  husband.  lb, 

5.  That  the  construction,  that  the 
donee  might  have  intended  to  appoint, 
or  to  reserve  a  power  to  appoint,  to 
the  female  descendants  of  sons,  or  to 
grive  such  descendants  the  chance  of 
taking  by  descent,  would  be  merely 
conjectural;  and,  moreover,  was  ex- 
cluded by  the  express  language  of  the 
will  creating  the  power,  which  made 
no  provision  for  female  descendants 
of  male  issue,  and  rebutted  by  the 
great  age  of  the  donee,  who  was  then 
without  any  issue.  lb, 

6.  That  the  title  of  the  Plaintiff  under 
the  appointment  was  one  which  the 
Court,  in  a  suit  for  specific  perform- 
ance, would  compel  the  purchaser  to 
take.  lb. 

7.  A  gift  to  children  in  tail  not 
comprehending  all  the  issue,  followed 
by  a  limitation  over  in  terms  ^^  on 
failure  of  issue,'*  will  generally  be 
read  as  meaning  all  such  issue  as  are 
before  mentioned,  unless  it  appears 
from  the  context  that  other  issue  than 
those  provided  for  were  intended  to 
take.  lb. 

8.  If  the  question  had  arben  en- 
tirely under  the  will  of  the  daughter, 
and  the  words  ^^  there  being  a  failure 
of  issue  of"  &c.,  had  been  found  in 
that  will,  following  limitations  to  her 
issue  like  those  contained  in  the  will 
of  1778,  in  this  case,  those  words 
would  have  been  construed  to  refer  to 
a  failure  not  of  issue  generally,  but  of 
such  issue  as  the  will  had  previously 
provided  for.  lb. 

9.  For  the  purpose  of  determining 
the  meaning  of  such  a  limitation,  the 
principle  of  constniction  must  be  the 
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ume,  whether  the  instmmeiit  be  k 
deed  or  «  will.    Swv.Biw,        171 

10.  On  conatniing  an  af^intmeiit 
of  stock  in  these  worda,  "  unto  and 
■moag  my  aaid  brother  and  my  m- 
lers  and  my  nephews  and  nieces  lir- 
ing  at  the  aeceaae  of  my  wife  in  equal 
■hares  and  proportions,"  it  was  Aeld, 
that  the  qualification  of  liTing;  at  tlw 
death  of  the  vtfa  attached  only  to  the 
nephews  and  nieees,  the  laM  ante- 
oedenL     Baier  r.  Buker,  269 

1 1.  The  direction  as  to  the  ahares 
and  proportions  in  which  the  l^ateet 
are  to  take  the  property  does  not 
a&ct  the  construction  of  the  words 
which  describe  the  persons  who  are 
to  Uke.  lb. 

12.  The  legatees  took  per  capha. 

lb. 

13.  Hoosehold  furniture  does  not 
pass  under  the  description  of  "  fix- 
tures and  fittings-up.'  Smmau  v. 
Smmoia,  S52 

14.  Bequest  for  the  benefit  of  un- 
beneficed curates,  whose  annual  in- 
comea  do  not  exceed  ^bL,  and  to  such 
as  shall  be  recommended  ia  a  certain 
manner — Hetdto  comprise  two  classes, 
— those  having  incomes  of  35^  and 
under,  and  also  those  recommended 
in  the  way  prescribed.  PenMingttm 
T.  Bvekley,  453 

15.  A  testator  entitled  to  a  copy- 
hold estate  in  remainder  expectant 
upon  the  determination  of  the  life 
estate  of  his  wife  in  the  same  pre- 
mises, by  his  will  gave  the  income  of 
all  his  property,  wherever  situate,  or 
of  whatsoever  kind,  to  hit  wife,  for 
her  life  ;  and,  at  her  decease,  he  gave 
all  the  property  then  left  by  him,  and 
of  which  she  was  to  have  the  income 
for  her  life,  to  his  children  ;  and  on 
his  wife's  death,  or  second  marriage, 
he  directed  his  trustees  to  receive  Uie 
rents  and  dividends  arising  from  the 
estate  and  effects  he  should  die  pos- 
sessed of,  and  to  tqtply  the  same  in 
the  maioteoance  <rf  his  children  until 


the  TOOBgert  ahonld  att^  twentt> 
oati—Hdd,  that  the  intereat  of  the 
testator  in  remainder  in  the  eopyhoU 
estate  passed  by  hia  wilL  JM  *. 
Ford,  486 

16.  llw  tendency  ot  modem  deci- 
sions is  to  read  the  different  clanssi 
of  the  same  will  referenlially  to  sack 
other,  unless  they  are  cleuly  inde- 
pendent.    Id.  49S 


CONTEMPT. 
Sm  RscBivcn,  3. 

CONTRACT. 
See  BaoKKB. 
Chahpkktt. 

PAKTNKRaHIP. 

TiTLa,  1. 

Vlltnoa  AND  PUBCBAUB,  I>& 

COPYHOLDS. 
See  Imsolvimt  DsBTOKt  1. 

COPY  OF  BILL. 

In  a  suit  hy  some  of  the  memben 
of  a  class  claiming  to  be  entitled  un- 
der a  conditional  limitation  by  devits 
in  favour  of  such  class,  against  par- 
ties who  claimed  under  a  recovery 
suffered  of  the  estate  by  the  first 
taker  under  the  same  devise,  the  othtr 
members  of  the  class  in  the  same  in- 
terest as  the  Plaintiff's,  who  decline 
to  become  co-plainti^  may  be  served 
with  the  copy  of  the  bill,  under  the 
29th  Order  of  August,  1841 ;  and, 
if  they  are  required  to  appear  and 
answer,  their  costs  most  be  paid  by 
the  Plaintifb.     Abrtm  v.  Ward,  170 

COSTS. 
Set  Admimistration  Suit,  4. 
Copy  or  Bili.,  1. 

SXZCDTOR,  1. 

Ihjvhctioh,  1,  S. 


COVENANT. 

MoRTOAGOa      AND      MOBT- 
GAOBK,  5,  6. 

Order,  4. 
Outlawry. 
Parties,  9. 

1.  A  Defendant  Bgainst  whom  the 
bill  has  been  dismiased  with  coats,  to 
be  paid  by  the  Plaintiff,  and  received 
by  the  Plaintiff  out  of  the  estate  to  be 
■dminiBtered  in  the  cause,  ii  not  bound 
to  serve  the  partiea  interested  in  the 
estate  with  a  warrant  to  attend  the 
taxation,  but  may  proceed  with  the 
taiation,  serring  tlie  PlaiaUff  only 
with  the  warrant.  Lander  t.  /»■ 
gertoll,  73 

2.  A  plaintiff,  suing  in  fonnd  pau- 
peris, brought  his  bill  to  redeem  two 
estates,  but  was  held  to  be  entitled  to 
redeem  one  estate  only,  and  the  mort- 
gagee  was  allowed  to  add  his  costs  of 
the  suit,  in  respect  of  both  estates,  to 
the  principal  and  interest  due  to  him 
on  the  security  of  the  redeemable  es- 
tate.    Batehelor  v.  Middleton,       66 

3.  A  Defendant  whose  motion  to 
dismiss  was  answered  by  a  replication, 
refusing  to  accept  costs  for  preparing 
and  serving  the  notice,  and  proceed- 
ing with  his  motion, — it  was  refused 
with  costs,  nunus  20s.  Wright  t. 
Angle,  109 

4.  The  costs  of  exceptions  to  the 
answer  of  a  Defendant  to  a  bill  of 
discovery,  which  the  Mast«r,  under 
the  19th  Order  of  December,  1833, 
bos  certified  ought  to  be  home  by  the 
Defendant,  are  not  within  the  26th 
Order  of  April,  18:26,  or  the  124th 
Order  of  May,  1845;  but  the  Court 
will,  upon  application,  (ex  parte), 
order  such  costs  to  be  taxed  and  de- 
ducted  from  the  coats  of  the  suit  pay- 
able to  the  Defendant.  Htighet  v. 
Cltrk,  196 


COVENANT. 

See  PaKT  HERB  HIP,  ] 


DECLARATIONS.      647 

Where  a  husband  covenanted,  by 
his  marriage  settlement,  to  give,  de- 
vise, bequeath,  and  secure  to  his  wi- 
dow an  annuity  for  her  life  after  his 
decease,  to  be  levied,  raised,  and  paid 
to  her  by  his  heirs,  executors,  or  ad- 
ministrators, and  the  husband  aftei^ 
words  died  intestate — It  was  held,  oa 
the  authority  of  Crouch  v.  Stratttm, 
that  the  widow's  share  of  the  hus- 
band's personal  estate,  under  the  Sta- 
tute of  Distributions,  was  not  to  be 
taken  by  her  as  a  performance  of  his 
covenant,  either  wholly  or  pro  tanto. 
SalUhury  v.  SaUtAury,  526 

CREDITORS. 
See  Parties,  4. 

CUMULATIVE  LEGACY. 
See  Annuity,  1. 

DAMAGES. 
See  Partnersuif,  1. 


DEBTOR  AND  CREDITOR. 
See  Assiomment,  1. 

Insolvent  Debtor,  S. 
Trustee    and    Cestui     que 
Trust,  4. 

1.  Merely  voluntary  declarations  - 
indicating  the  intention  of  a  creditor 
to  forgive  or  release  a  debt,  if  they 
are  not  evidence  of  a  release  at  law, 
do  not  constitute  a  release  in  equity. 
Croat  T.  Sprigg,  552 

2.  Unless  there  be  a  consideration, 
or  some  other  e<juitable  ground  of 
distJnclion,  equity  u  such  a  case  fr'- 


lowB  the  law. 


Ih. 


DECLARATION. 
See  Decree,  2. 


DECLARATIONS, 
See  Debtor  and  Creditor,  I. 
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DEFENDANT. 


DISCRETION. 


DECREE. 

See  Bankruptcy,  3. 
Defendant. 
Pleading. 

1 .  Decree  for  specific  performance 
of  an  agreement  for  the  purchase  of 
part  of  the  estate  comprised  in  a  mort- 
gage which  had  been  assigned  to  the 
Flaintiff;  and  for  redemption  of  the 
remainder  of  the  estate  by  the  De- 
fendants, according  to  their  priorities, 
or  for  successive  foreclosures ;  and  in 
case  of  redemption  by  the  prior  mort- 
gagees in  their  order,  then  for  re- 
demption by  the  subsequent  mort- 
gagees successively,  or  for  their  suc- 
cessive foreclosure.     Sober  v.  Kemp^ 

160 

2.  Where  it  is  referred  to  the  Mas- 
ter to  approve  of  a  settlement  in  pur- 
suance of  an  executory  trust,  the  Court 
does  not  usually  insert  in  the  order 
declarations  as  to  the  interests  which 
the  parties  are  thereafter  to  take,  but 
merely  directs  the  Master  to  approve 
of  a  settlement  in  conformity  with  the 
will,  articles,  or  other  direction  upon 
which  it  is  to  be  founded.  WilliatM 
v.  Teale,  254 

DEED. 
See  Construction,  7. 


DEFENDANT. 

See  Pleading. 

Setting  down  Cause. 
Witness,  6,  12. 

If  a  defendant,  who  has  been  ex- 
amined by  the  Plaintiff  as  a  witness 
in  the  cause,  submits  to  a  decree 
against  himself,  notwithstanding  such 
examination,  the  fact  of  that  examina- 
tion having  been  had  cannot  be  sus- 
tained by  the  other  Defendants  who 
have  not  been  examined,  as  an  objec- 
tion to  a  decree  against  them.  Smith 
V.  Smith,  524 


DELIVERY  UP  OF  INSTRU- 
MENTS, &c 

See  Bill  of  Exchange. 
Ship,  1. 

DEMURRER. 
See  Discovert. 

IlCPROVEMKNTS,   1. 

Outstanding  Term. 

WiTNSSS,  7. 

By  the  effect  of  the  37th  General 
Order  of  August,  1841,  the  answer 
put  in  by  a  d^endant  to  an  original 
bill,  although  it  extends  to  matten 
retained  in  the  amended  bill,  does  not 
preclude  the  defendant  from  demur- 
ring generally  to  such  amended  bill, 
by  overruling  the  demurrer,  as  it 
would  have  been  held  to  do  before 
that  Order  was  made.  WyUie  v.  JS/- 
Uee,  505 

DEPOSIT. 

See  Specific  Prrformance,  2. 
Vendor  and  Purchases,  5. 

DEVISE. 
See  Construction,  2. 

DILIGENCE. 

See  Trustee    and   Cestui  que 
Trust,  1,  2. 

DISCHARGE. 

See  Arrest. 
Motion,  1. 

DISCOVERY. 

Demurrer  to  a  bill  of  discovery,  in 
aid  of  action  on  the  case  for  negli- 
gence, allowed ;  it  appearing  by  Uie 
bill  that  the  cause  of  action  had  not 
arisen  within  six  years  before  the  suit 
Smith  V.  Fox,  386 

DISCRETION. 

See  Trustee    and    Cestui  que 
Trust,  6,  7. 


EVIDENCE. 


EVIDENCE. 


649 


DISMISSAL  OF  BILL. 

See  Amendment. 
Costs,  d. 

General    Order   XXIII.   of 
October,  1842. 

DISSENTERS. 
See  Stat.  7  &  8  Vict.  c.  45. 

DRAWER  OF  BILL. 

See  Trustee  and  Cestui  que 
Trust,  4. 

ENROLMENT. 

See  Mortgagor    and    Mortga- 
gee, d. 

EQUITABLE  MORTGAGE. 
See  Receiver,  4. 

EQUITY  RESERVED. 
See  Setting  down  Cause,  2. 

ERROR    IN    ORDER   OR   DE- 

CREE. 

See  General    Order    XLV.    op 
April,  1828. 

ESTATE  TAIL. 
See  Construction,  2. 
Remoteness,  1. 

EVIDENCE. 

See  Debtor  and  Creditor,  1. 
Injunction,  3. 
Inquiry. 

Stat.  7  &  8  Vict.  c.  45. 
Witness. 

1.  Qu€erey  whether  an  admission 
of  the  payment  of  legacies  hy  the 
executor  is,  in  any  case,  a  conclusive 
admission  of  assets.     Savage  v.  Lane^ 

82 


2.  Payment  by  the  executor  of  the 
interest  of  a  legacy  to  the  tenant  for 
life  under  the  will  is  not  conclusive  as 
an  admission  of  assets  by  the  execu* 
tor;  but  such  payment  may  be  ex- 
plained as  having  been  made  by  mis- 
take, or  for  other  reasons  or  causes; 
and  in  that  case  the  usual  account  of 
assets  may  be  directed  at  the  suit  of 
parties  interested  in  the  estate.  P(m- 
tlethwaite  v.  Mouneey^  38,  n. 

3.  Assignment  by  the  sheriff  proved 
by  the  bill  of  sale  of  the  under-sheriff, 
without  proof  of  the  authority  by  the 
sheriff  to  the  under-sheriff.  Wood  y. 
Rowclifey  186 

4.  Qiuere,  whether  a  deed  vesting 
lands  in  trustees  for  a  charitable  use, 
not  enrolled  under  the  stat.  9  Geo.  2, 
c.  36,  and  therefore  within  that  act 
**  null  and  void,"  is  admissible  in  evi- 
dence, for  the  purpose  of  showing  upon 
what  trusts  the  lands  are  held,  the  party 
having  the  legal  estate  admitting  that 
he  is  a  trustee,  and  claiming  no  bene- 
ficial interest.  Attorney-General  y. 
Wardy  482 

5.  An  averment  in  the  bill,  that  a 
defendant  had  obtained  a  grant  of 
letters  of  administration  of  the  estate, 
and  was  the  legal  personal  represen- 
tative of  the  author  of  the  trust,  is 
sufficiently  proved  by  the  production 
of  such  letters  of  administration,  not- 
withstanding they  appear  to  have  been 
granted  on  a  date  subsequent  to  the 
institution  of  the  suit.  Bateman  y. 
Margerisony  496 

6.  A  deed,  dated  the  2nd  of  April, 
1813,  made  between  a  mother  and  her 
two  illegitimate  children,  recited,  that, 
by  a  prior  deed  of  the  28th  of  No- 
vember, 1804,  a  trust  fund  had  been 
appointed  by  the  mother  to  one  of  such 
children,  subject  to  a  power  of  revo- 
cation, which  was  thereby  expressed 
to  be  exercised,  as  to  one  moiety,  in 
favour  of  the  other  child.  The  re- 
cited deed  of  the  28th  of  November^ 
1804,  was  not  produced,  and  no  evi* 
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EXECUTOR. 


FORECLOSURE. 


dence  of  it  (beyond  such  recital)  was 
given.  The  deed  of  the  2nd  of  April, 
1818,  was  in  another  suit  declared  not 
to  be  a  valid  appointment,  being  in 
favour  of  persons  whom  the  Court 
held  not  to  be  objects  of  the  power 
reserved  in  the  recited  deed  <xf  the 
28th  of  November,  1804;  and  in  a 
suit  by  other  persons  claiming  under 
legitimate  children,  and  ^appointees  of 
the  same  mother  by  an  instrument 
later  in  date  than  that  of  April,  1813, 
the  Court  decreed  the  transfer  of  the 
fund  to  the  parties  representing  such 
legitimate  children,  and  refused  to  di- 
rect any  inquiry  as  to  the  recited  ap- 
? ointment  of  the  28th  of  November, 
804.    BeU  Y.Alexander,  543 

7.  QiMsre,  as  to  the  effect  which 
would  have  been  g^iven  to  the  recital  of 
the  deed  of  the  28th  of  November, 
1804,  if  the  title  of  the  plaintiff  in  the 
last  suit  had  been  founded  upon,  or 
had  been  derived  under  or  through,  the 
deed  of  the  2nd  of  April,  1813,  which 
recited  that  of  the  28th  of  November, 
1804.  Jb. 

EXAMINATION. 

See  Defendant. 
Witness. 

EXCEPTIONS. 
See  Costs,  4. 

EXECUTOR. 

See  Administration  Suit,  1,  3, 
4,5. 
Evidence,  1,  2. 
Partnership,  I,  2. 

1.  An  executor,  in  a  suit  for  the 
arrears  of  an  annuity  under  a  will, 
disputing  the  title  of  the  Plaintiff  to 
the  annuity  as  a  question  of  law,  but 
admitting  assets  sufficient  to  pay  fune- 
ral and  testamentary  expenses  and 
legacies,  may  be  decreed  to  pay  the 
costs  of  the  suit  in  addition  to  the 
arrears,  and  is  not  entitled  to  a  decree 


for  an  account  of  the  assets  prior  to 
any  decree  being  made  for  costs. 
Boch  V.  Callen,  501 

2.  An  executor  having  assets  of  his 
testator,  either  in  money  or  goods, 
before  any  bill  had  been  filed  for  the 
administration  of  the  estate,  applied 
to  a  creditor  of  the  testator  for  a  loan 
of  a  sum  of  money  equal  in  amount 
to  the  debt;  and  the  creditor  ac- 
cepted the  personal  security  of  the 
executor  for  the  amount,  and  released 
his  debt  against  the  estate: — Held, 
that  the  executor  having,  by  such  sub- 
stitution of  lus  own  security  for  that 
of  the  estate,  discharged  the  debt,  as 
against  the  estate,  should  not  be 
treated  as  a  mere  purchaser  of  the 
debt  of  the  creditor,  and,  as  such,  en- 
titled only  to  stand  in  the  place  of  the 
creditor;  but  that  the  executor  was 
entitled  to  be  allowed,  in  his  own  dis- 
charge, the  amount  of  the  debt  as  a 
debt  of  the  testator  preferred  and 
paid.     Hepworih  v.  Heslopy         561 

3.  On  a  question  in  the  administra- 
tion of  assets,  whether  a  bond  given 
by  a  testator  to  his  son  for  alleged 
arrears  of  salary  was  voluntary  or  for 
valuable  consideration,  the  Court,  not 
relying  on  the  admission  of  the  testa- 
tor, or  the  examination  of  the  son  and 
executor,  in  a  case  where  the  estate 
was  insolvent,  directed  an  issue  on 
the  question,  whether  the  testator,  at 
the  time  of  executing  the  bond,  was 
indebted  to  the  obligee  to  the  amount 
thereby  secured.  lb, 

FACTOR. 
See  Agent,  I. 

FAILURE  OF  ISSUE. 
See  Construction,  4,  5,  7,  8. 

FORECLOSURE. 

See  Decree. 

Mortgagor    and     Mortga- 
gee, 3. 


GENERAL  ORDERS. 


HEIR-AT-LAW. 
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FREIGHT. 
See  Ship,  3,  4,  6,  7. 

FURNITURE. 
See  Construction,  18. 

FUTURE  COVERTURE. 
See  Husband  and  Wife,  1. 

GENERAL  ORDERS. 

Lord  Clarendon's  Orders,  July,  1666. 

See  Outlawry. 

XX Vin.  of  April,  1828. 
See  Costs,  4. 

XLV.  Id. 

The  accidental  omission  of  an  usual 
term  or  direction  in  a  decree  or  order 
is  an  error  which  may  he  corrected 
hy  petition,  under  the  45th  Order  of 
April,  1828 ;  but  not  so  the  omission 
of  any  term  or  direction  which  would 
only  nave  been  introduced  under  the 
express  judgment  of  the  Court.  Bird 
V.  Heath,  236 

XIX.  of  December,  1833. 
See  Costs,  4. 

XXIX.  of  Angust,  1841. 

See  Copy  of  Bill,  1. 

xxxvn.  Id. 

See  Demurrer. 

XVIII.  of  October,  1842. 
See  Solicitor,  2. 

XXni.  Id. 

The  omission  by  a  party  to  serve 
notice,  according  to  the  23rd  General 
Order  of  October,  1842,  of  filing  a 
replication,  plea,  demurrer,  ftc,  on 


the  opposite  party  on  the  same  day  that 
the  replication,  plea,  demurrer,  &c.  is 
filed,  will,  in  ordinary  cases,  be  cor- 
rected, not  by  rendering  the  replica- 
tion, plea,  demurrer,  &c  inoperative, 
or  taking  it  off  the  file  for  irregularity, 
but  by  extending  the  time  allowed  to 
the  opposite  party  for  taking  the  next 
step  in  the  cause,  so  as  to  give  him 
the  benefit  of  the  time  which  he  would 
otherwise  lose  by  the  delay  in  the  ser- 
vice.    Wright  V.  Angle,  107 

LVI.  of  May.  1845. 

See  Traversing  Note. 

CXXIV.  Id. 

See  Costs,  4. 

GOODS  AND  MERCHANDISE. 
See  Agent,  2. 

GUARDIAN. 
See  Infant,  2,  3. 

GUARDIAN  AD  LITEM. 
See  Infant,  1. 

HABEAS  CORPUS. 
See  Motion,  1. 

HEARING. 

See  Amendment,  1,  2. 
Injunction,  1,  4. 
Inquiry. 
Witness,  12. 

HEIR-AT-LAW. 

See  Alien. 

The  testatrix  devised  and  bequeath- 
ed her  real  and  personal  estate  in 
trust,  as  to  the  real  estate,  for  sale,  as 
soon  after  her  decease  as  conveniently 
could  be,  and  declared  that  the  trus- 
tees   should  stand  possessed  of  the 


HEIRLOOMS. 


HUSBAND  AXD  WIFE. 


procccdf  of  the  Mle  as  m  Iniid  of  per* 
■ooal  and  doI  ml  estxte,  fiir  wUdi 
porpoM  fodi  proctttdi,  or  so j  part 
ihmtd,  should  not,  in  ao j  mot, 
lapse  CM-  resukfor  the  beneit  of  her 
r;  and,  after  ghing  Icga- 
the  testatrix  directed  her  trustees 
to  paj  and  applj  the  residue  «f  her 
estate  and  cftcts  as  she  should,  br 
anj  eodicfl  to  diat  her  will,  direct  or 
appoint.  The  testatrix  made  no  eo- 
£dl:— fTeU;  that  the  heir-at-lav 
was  entitled  to  the  proceeds  of  the 
real  estate  undisposed  of  bv  the  will. 
Fiiek  r.  Weber,  145 


HEIRLOOMS. 

1.  Bequest  of  plate,  jewels,  and 
other  chattels  hr  the  Earl  (rf*  Jber- 
gmwetmy  to  his  son.  Viscount  Neeill, 
and  his  heirs.  Earls  of  Abergatemnf^ 
^  to  be  held  as  heirlooms,"  with  a  <&- 
rection  to  the  testator's  executors  to 
make  an  inrentorj  of  all  such  chat- 
tek  and  effects ;  and  a  subsequent  be- 
quest bj  a  codicil,  declaring,  that,  in 
addition  to  the  articles  and  things  he 
had  in  his  will  made  heirlooms,  cer- 
tain other  articles  should  be  consider- 
ed and  taken  to  be  heirlooms,  and 
bequeathing  the  same  to  his  executors 
^  as  heirlooms  in"  his  ^  familv,**  di- 
recting  them  to  make  an  iuTentory 
thereof,  and  sign  the  same: — Heid, 
that  the  gift  of  the  chattels  was  not 
executory ;  that  the  same  vested  ab- 
solutely in  the  first  taker,  Viscount 
Nevillj  who  succeeded  the  testator  in 
the  earldom;  and  that,  not  having 
been  disposed  of  by  him  in  his  life- 
time, the  same  upon  his  death  passed 
to  his  executors.  Rowland  v.  Jlfor- 
^irii,  463 

2.  The  addition  in  the  codicil  of 
the  words  ^as  heirlooms  in  my  fa- 
mily,** g^ves  rise  to  no  distinction  in 
point  of  construction.  16. 

d.  iSoN^e,  if  the  gift  had  been  execu- 
tory, inasmuch  as  there  was  the  dignity. 


HUSBAND  AXD  WIFE. 


Bequest  of  Ifatfhnkts  to  a  aHrned 
woman  **  for  her  iHmle  and  sole  bk 
during  her  life,  free  finoa  tke  eaotral 
of  any  fmtmrt  Iwishnnd,  and  not  to  be 
sold  or  mortgaged,  and,  after  her  de- 
cease, to  her  heir  or  hein»  and  pro- 
vided her  child  or  diildren  shoold 
die  befine  her,  then  that  die  any,  at 
her  decease,  leave  them  to  whom  ihe 
will  for  the  remainder  of  the  term.** 
The  husband  and  wife  Ai—^****  the 
premises  to  a  porchaaer,  and  the  par- 
chaser  demised  them  to  another.  The 
wife  then  filed  her  bill  to  bate  the 
under-lease  set  aaide: — Held,  thai 
the  gift  was  to  the  aeparate  use  of  the 
wife,  as  wdl  during  the  present  as 
during  a  future  coverture;  that  die 
under-lessees  from  the  purchaser  most 
be  treated  as  having  notice  of  the 
wife's  interest;  and  that  the  under- 
lease to  the  purchaser  should  be  set 
aside,  but  without  costs.  Sieedm^M 
V.  Poole,  193 

2.  To  a  bill  by  a  husband,  claiming, 
in  his  marital  right,  against  his  w^ 
and  the  trustees  of  their  marriage 
settlement,  part  of  the  furniture  of  a 
house  which  was  let  furnished  at  an 
entire  rent,  the  whole  of  which  had, 
from  the  time  of  the  nuurriage,  been 
received  by  the  wife  for  her  separate 
use,  and  seeking  to  have  the  rent  ap- 
portioned, the  answer  of  the  wife  set 
up  a  parol  agreement,  by  the  hos- 
band,  made  before  the  marriage,  that 
the  wife  should  possess  the  fumitiire 
in  question  for  her  separate  use,  al- 
though it  was  not  included  in  the 
marriage  settlement: — Held,  that  the 
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Plaintiff  had  no  equity  to  sustain  a 
suit  for  an  account  of  an  apportioned 
part  of  the  past  rents.  Simmons  v. 
SimmotUy  352 

8.  That  the  Plaintiff  had  no  equity 
to  sustain  a  suit  for  the  apportionment 
of  the  rent  of  the  house  and  furni- 
ture, in  respect  of  his  alleged  interest 
in  the  latter,  unless  it  appeared  that 
he  was  by  some  reason  precluded 
from  bringing  his  action  at  law  to  re- 
cover the  furniture  which  he  claimed ; 
and  that  the  Plaintiff  not  having 
shewn  that  he  had  no  remedy  at  law, 
the  bill  must  be  dismissed.  lb, 

4.  Although  a  parol  agrreement,  be- 
fore marriage,  that  particular  chattels 
of  the  wife  shall  be  possessed  by  her  for 
her  separate  use,  is  not  binding  upon 
the  husband ;  yet,  if  the  agreement  be 
acted  upon  by  the  chattels  being 
placed  under  the  dominion  of  the 
trustees,  and  treated  as  separate  pro- 
perty^  the  agreement  may  be  made 
effectual.  Ih. 

5.  Although  a  bequest  of  stock  for 
a  married  woman,  for  her  separate  use 
for  her  life,  and,  after  her  decease,  for 
her  appointees  by  deed  or  will,  directs 
that  any  appointment  by  deed  shall 
not  come  into  operation  until  after 
her  death,  the  married  woman  is  not 
thereby  restrained  from  anticipation, 
or  prevented  from  appointing  the  fund 
by  an  irrevocable  deed.  Alexander  v. 
Toung^  898 

IMPROVEMENTS. 

See  Acquiescence. 

1.  To  a  bill  which  alleged  (amongst 
other  things)  that  the  Plaintiffs,  be- 
lieving themselves  to  be  entitled  un- 
der a  devise  to  a  dwelling-house  and 
shop,  entered  into  an  agreement  for  a 
lease  of  the  premises,  then  in  a  dilapi- 
dated state,  to  a  tenant,  in  pursuance 
of  which  the  tenant  expended  money 
in  pulling  down  and  rebuilding  the 
premises,— -that  the  Defendant,  who 

VOL,  VI. 


was,  as  it  afterwards  appeared,  the 
actual  owner  of  a  moiety  of  the  pro- 
perty, knew  the  true  state  of  the  title, 
and  had  made  a  claim  to  the  whole 
property,  which  claim  he  repeated  a 
few  days  before  the  improvements 
were  commenced, — that  he  knew  also 
that  the  improvements  were  being 
made,  and  that  the  Plaintiffs  and  their 
tenant  were  acting  under  a  mistake, 
and,  nevertheless,  permitted  the  works 
to  be  carried  on  without  any  objection 
during  their  progress.— and  praying 
that  the  Defendant  might  be  decreed 
to  confirm  the  lease,  and  in  the  mean- 
time be  restrained  from  evicting  the 
tenant; — a  demurrer  for  want  of  equity 
was  allowed.  Master  or  Keeper^  FeU 
Iowa  and  Scholars  of  Clare  Hall  v. 
Harding^  278 

2.  Heldy  also,  that  in  such  a  case 
the  principle  is  the  same  whether  the 
owner  and  the  party  making  the  ex- 
penditure by  mistake  are  strangers, 
or  tenants  in  common  of  the  pro- 
perty, lb, 

8.  That  the  owner  having  once  and 
recently  given  notice  of  his  claim  to 
the  property  was  not,  in  order  to  ex- 
clude any  equity  in  respect  of  the  ex- 
penditure on  the  ground  of  mistake 
by  the  party  in  possession,  or  of  ac- 
quiescence on  his  own  part,  bound 
again  to  assert  it  when  the  expendi- 
ture began,  or  while  it  was  g^ing  on. 

lb. 

4.  That,  in  order  to  exclude  such 
equity,  it  was  not  necessary  that  the 
notice  of  his  claim,  given  by  the  claim- 
ant to  the  party  in  possession,  should 
disclose  any  particulars  relating  to  his 
title ;  nor,  if  the  claim  which  he  made 
exceeded  what  he  was  entitled  to,  was 
the  party  in  possession  justified  in  dis- 
regarding it,  or  supposing  it  to  be  un- 
founded, lb* 

INCOMPETENCY. 
See  Witness,  6. 
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INJUNCTION. 


INJUNCTION. 


INFANT. 

1.  The  circumstance  that  infants 
are  residing  in  two  different  parts 
of  the  kingdom,  is  not  a  sufficient 
ground  for  dispensing  with  the  prac- 
tice for  assigning  a  guardian  ad  litem 
by  a  commission,  or  upon  their  ap- 
pearance.   Mower  v.  Orr,  417 

2.  A  party  entering  upon,  and  tak- 
ing the  rents  and  profits  of,  an  in- 
flmt*s  estate,  may  be  sued  at  law  as  a 
trespasser,  or  in  equity  as  the  bailiff, 
guardian,  and  trustee  of  the  infant,  at 
the  election  of  the  plaintiff.  Wyllie  v. 
ElUee,  505 

8.  Where  it  appears  that  several 
persons  entered  on  and  held  the  es- 
tate of  an  infant,  one  of  such  persons 
cannot  be  sued  by  the  infant  in  equity 
as  his  bailiff,  gruiurdian,  or  trustee,  for 
an  account  of  the  rents  and  profits  of 
the  estate,  without  making  parties  to 
the  suit  the  others  of  such  persons. 

lb. 

INHERITANCE. 

See  Alien,  1,  2. 

INJUNCTION. 

See  Acquiescence. 
Bill  of  Exchange. 
Improvements,  1. 
Outstanding  Term. 
Receiver,  4. 

1.  In  a  suit  for  an  injunction  against 
the  use  by  the  Defendants  of  a  certain 
name  and  mark  upon  their  goods,  the 
Defendants  admitted  the  use  of  the 
name  and  mark,  but  said  that  it  was 
their  true  name,  and  that  they  were 
entitled  so  to  use  it:  the  Plaintiffs, 
without  moving  for  the  injunction, 
went  into  evidence  in  equity.  At  the 
hearing  of  the  cause,  the  Court  being 
of  opinion  that  the  evidence  did  not 
establish  the  Plaintiffs'  right  to  the 
injunction,  but  that  it  shewed  the  De- 
fendants to  have  used  the  name  and 
mark  in  question  on  their  goods,  in  a 
manner  which  might  lead  purchasers 
to  understand  falsely,  that  the  goods 


were  manufiictmed  by  tJie  FUintiiB, 
— ^[are  the  Defendants  the  optioD 
either  of  having  the  bill  dismigieil 
against  them,  without  costs,  or  of 
having  the  right  tried  at  Uw.  Bod§en 
y.NowiUy  325 

2.  The  bill  being  retained  for  a 
year,  with  liberty  to  the  Flaintiffii  to 
bring  an  action  at  law,  the  action  nu 
brought,  and  the  Plaintiffs  recovered 
a  verdict  The  Court  then  granted 
the  injunction,  and  ordered  the  De- 
fsndants  to  pay  the  iXMts  at  law  asd 
in  equity,  except  the  costs  of  the  evi- 
dence in  equity.  IS. 

8.  Upon  a  bill  for  an  faijunetioii  to 
restrain  the  Defendants  frmn  using  a 
certain  mark,  aUeged  to  be  frando- 
lently  used  by  them  on  goods,  in  order 
untruly  to  denote  th^  such  goods 
were  manuAictured  by  the  Flaintifi, 
the  Court  at  the  hearing  retained  the 
bill,  and  gave  the  Plaintiffs  liber^  to 
bring  an  action,  bat  refVised  to  diieet 
any  admissions  to  be  made  by  llie 
Defendants  on  the  trial  of  such  actioo. 
Id.  887 

4.  On  a  bill  for  an  injunction  to 
protect  the  Plaintiff*  coal-mines  from 
injury  by  the  water  flowing  to  them 
f^m  the  Defendants'  coUierTy  ^ 
Court  on  motion  granted  an  mjimo- 
tion  restraining  the  Defendants  from 
working  their  coal-mines  in  any  places 
which  might  injiure  or  endanger  the 
Plaintiffs'  mines  until  answer,  or  fur- 
ther order,  but  gave  no  directions  for 
the  trial  of  the  right  in  a  court  of  law. 
The  parties  went  into  evidence,  and 
the  cause  was  brought  to  a  hearing, 
when  the  Court  refused,  QntQ  the 
Plaintiffs  had  established  their  right 
at  law,  to  make  the  injunction  p»- 
petual,  but  retained  the  bill  for  a  year, 
giving  the  Plaintiffs  liberty  to  haag 
such  action  as  they  might  be  advised, 
continumg  the  injunction  in  the  meiB- 
time.  The  Duke  of  Beaufori  t. 
MorrUy  840 

5.  QtMBTtf,  whether  the  present  prac- 
tice of  the  Court  is  in  any  ease  1900 


INSOLVENT  DEBTOR. 


INTEREST. 
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motion  (not  ex  parte)  to  grant  an  in- 
junction for  the  purpose  of  protecting 
a  legal  right  which  is  not  admitted, 
without  providing  by  the  order  for 
the  trial  of  the  right  in  a  court  of  law. 
The  Duke  of  Beau/art  v.  Morris,  849 
6.  The  circmnstance  that  the  De« 
fendants  submit  to  an  injunction 
granted  upon  an  interlocutory  appli- 
cation, and  that  none  of  the  acts  com- 
plained of  were  subsequently  repeated, 
is  no  objection  to  the  injunction  being 
made  perpetual  at  the  hearing  of  the 
cause.    Idn  350 

INQUIRY. 

See  Evidence,  6. 
Pleading,  1. 

Considerations  which  influence  the 
Court  in  directing  inquiries  at  the 
hearing  of  a  cause  to  perfect  the  evi? 
dence  on  behalf  of  the  Plaintiff;  and 
distinction  where  the  inquiries  are 
sought  to  shew  that  the  Plaintiff  is 
entitled  to  relief  in  the  suit,  and  where 
the  title  to  some  relief  being  proved, 
the  inquiries  are  to  be  directed  only 
to  the  measure  of  that  relief.  Simtnona 
▼•  SimmoMf  360 

INSOLVENT  DEBTOR. 
See  Witness,  14. 

1.  The  clauses  of  the  statute'  for 
the  relief  of  insolvent  debtors,  which 
provide  that,  in  case  the  insolvent 
shall  be  entitled  to  any  copyhold  or 
customary  estate,  the  assignment  to 
or  certified  copy  of  the  appointment 
of  the  assignee  shall  be  entered  on 
the  court  rolls  of  the  manor,  and  that 
the  assignee  shall,  with  all  convenient 
speed,  make  sale  of  all  the  estate  and 
effects  of  the  insolvent,  are  not  man- 
datory, but  are  directory  only.  Cole 
V.  Colee,  517 

2.  The  omission  of  the  assignees  of 
an  insolvent  debtor  to  sell  or  take 
possession  of  the  copyhold  estate  of 
the  insolvent,  or  to  cause  an  entry  of 
the  assignment  or  copy  of  the  appoint- 


ment of  the  assignee  to  be  made  on 
the  court  rolls,  or  to  possess  them- 
selves of  the  copies  of  court  roll  for  a 
period  of  nineteen  years  after  the  in- 
solvency, whereby  the  insolvent  Is 
enabled  to  retain  the  property  and 
hold  himself  out  as  the  owner,  and 
mortgage  it  for  value  to  a  person  who 
had  no  actual  knowledge  of  the  in- 
solvency, does  not  constitute  an  equi- 
table ground  for  giving  such  mort- 
gagee a  charge  in  priority  to  the  title 
of  the  assignee.  Cole  v.  Colesy  517 
3.  An  appointment  of  a  person 
claiming  to  be  a  creditor  of  an  insol- 
vent debtor,  assignee  of  his  estate  and 
effects  in  the  place  of  a  deceased  as- 
signee, on  condition  that  the  person 
so  appointed  shall  prove  his  debt  by 
affidavit  on  taking  out  his  appoint- 
ment, such  debt  having  been  after- 
wards proved  accordingly,  is  a  valid 
appointment,  entitling  the  party  so 
appointed  to  sustain  a  suit  for  the 
purpose  of  recovering  property  claim- 
ed as  part  of  the  estate  of  the  insol- 
vent, lb. 

INTEREST. 

A  firm  in  India  collected  the  estate 
of  a  deceased  person,  in  that  country, 
under  a  power  of  attorney  from  the 
administratrix  in  England^  and  re- 
mitted the  amount  to  their  agents,  a 
firm  in  London,  with  an  order  to  pay 
it  to  the  administratrix  upon  receiv- 
ing a  proper  discharge.  The  London 
firm  declined  to  pay  over  the  fund  to 
the  administratrix,  on  the  ground  that 
the  letters  of  administration  which 
she  had  obtained  did  not  bear  a  suffi- 
cient stamp.  A  suit  was  soon  after- 
wards instituted  by  other  persons, 
claiming  to  be  next  of  kin  of  the  in- 
testate, for  the  administration  of  the 
estate,  and  to  restrain  the  payment  to 
the  intestate.  The  Lomdon  nrm  were 
Defendants  to  the  suit.  No  applica- 
tion was  made  to  pay  the  money  into 
court  for  upwards  of  ten  years,  and 
during  the  whole  of  this  period  it 
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mained  in  the  hands  of  the  London 
firm>  mixed  with  their  own  monies : — 
Heldj  that  the  London  firm  was  not 
liable  to  pay  interest  on  such  monies. 
Wolfe  y.Findlay,  66 

INTESTACY. 

See  Covenant. 
Heir  at  Law. 

IRREGULAR  ORDER. 

See  Order,  3. 

An  order  made  by  the  Master,  al- 
though obtained  irregularly,  and  ex 
parte  as  to  some  of  the  parties  in 
the  cause,  cannot  be  treated  by  them 
as  a  nullity.  Hughes  v.  Williams,  71 

ISSUE. 

See  Construction,  4, 5,  7,  8. 
Remoteness,  4. 

JOINT^TOCK  COMPANY. 
See  Title. 

JUDGMENT. 
See  Outstanding  Term. 

JURISDICTION. 

See  Bill  of  Exchange. 
Broker,  5. 

Debtor  and  Creditor,  2. 
Husband  and  Wife,  2. 
Improvements,  1. 
Motion,  2. 
Outstanding  Term. 
Ship,  1. 

LACHES. 

See  Specific  Performance,  1,3,4. 
Vendor  and  Purchaser,  5. 

LANDS  CLAUSES  CONSOLI- 
DATION  ACT. 

See  Specific  Performance,  8. 
Stat.8&9Vict.  c.  18. 

LEASEHOLD  ESTATE. 
iSfee  Vendor  and  Purchaser,  8. 


LEGACY. 

See  Construction,  1, 10, 1 1,  12. 
Pleading,  1. 

LEGATEE. 
See  Parties,  2,  3. 

LETTERS  OF  ADMINISTRA- 

TION. 

See  Amendment,  2. 
Evidence,  5. 

LIEN 

See  Ship,  2. 
Stamp,  3. 
Vendor  and  Purchaser,  3. 

1.  The  lien  of  a  solicitor  in  the 
cause  held  not  to  entitle  him  to  with- 
hold an  original  order  of  the  Court  in 
which  there  was  an  accidental  error 
that  required  correction.  Bird  t. 
Heath,  236 

2.  The  term  "  lien"  does  not  pro- 
perly describe  the  right  of  a  part 
owner  to  be  reimbursed,  out  of  the 
gross  freight,  the  amount  of  expenses 
incurred  in  the  prior  repair  and  outfit 
of  the  ship.     Green  v.  BriggSy     400 

LIFE  ESTATE. 
See  Remoteness,  1 ,  3. 

LIFE  INTEREST. 
See  Vendor  and  Purchaser,  3. 

MASTER. 
See  Plea,  1. 

MASTER  OF  SHIP. 
See  Ship,  2,  3. 

MEETING-HOUSE. 
See  Stat.  7  &  8  Vict.  c.  45. 

MINES. 

See  Injunction,  4. 
Title. 
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MINUTES. 

See  Privilege. 
Registrar. 

MISREPRESENTATION. 
See  Broker,  1. 

MISTAKE. 

See  Improvements,  1,  2,  3,  4. 
Vendor  and  Purchaser,  6. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Broker,  1. 

Building  Society. 
Costs,  2. 
Decree. 

.  Insolvent  Debtor,  2. 
Parties,  9. 
Receiver,  4. 
Ship,  4. 

1.  In  1816,  the  mortgage,  under 
a  mortgage  created  some  years  before, 
entered  into  possession  of  the  mort- 
gaged premises,  and  in  1827  he  exe- 
cuted Ja  transfer  of  his  mortgage  to 
another.  The  transferee  thereupon 
entered  into  possession,  and  in  1828 
executed  a  transfer  of  his  mortgage 
to  a  second  transferee,  who  then  en- 
tered into  possession.  The  mortgagor 
was  not  a  party  to  either  transfer,  and 
had  not,  from  the  time  the  original 
mortgagee  entered  into  possession,  re- 
ceived any  acknowledgment  in  writ- 
ing of  his  equity  of  redemption.  In 
1833,  the  Statute  of  Limitations  (3^4 
Will.  4,  c.  27,  s.  28)  was  passed,  and 
barred  all  suits  for  redemption  after 
twenty  years'  possession  by  the  mort- 
gagee, and  no  acknowledgment  in  the 
meantime  of  the  right  of  redemption 
given  to  the  mortgagor  or  his  agent, 
in  writing,  signed  by  the  mortgagee. 
In  1845,  the  representative  of  the 
mortgagor  filed  his  bill  for  redemp- 
tion against  the  representatives  of  the 
second  transferee: — Meld^  that  the 


statute  operated  retrospectively,  by 
taking  from  the  mortgagor  the  benefit 
of  the  acknowledgment  which  had  al- 
ready been  made  of  the  mortgage  title 
in  the  transfers  of  1827  and  1828 ; 
and  that  the  suit  (as  to  that  estate) 
was  therefore  barred.  Batchelor  y. 
Middletotiy  75 

2.  A,  mortgaged  three  houses  (23, 
26,  and  27)  to  B.^  and  afterwards  con- 
tracted to  sell  23  (one  of  the  houses) 
to  C;  C  paid  the  purchase-money  to 
A.  under  the  contract,  but  without  ob- 
taining a  conveyance,  and  with  con- 
structive notice  of  the  prior  mortgage 
to  B.  C  afterwards  paid  off  what 
was  due  to  B,  upon  his  mortgage,  and 
having  taken  a  transfer  of  the  morti- 
gage,  filed  a  bill  against  the  devisee  of 
A,  and  several  mortgagees,  under  sub- 
sequent mortgages  made  by  An  which 
included  the  houses  26  and  27,  and 
other  property,  and  obtained  a  decree 
for  the  specific  performance  by  the  de^ 
visees  of  A.  of  the  contract  of  sale  as 
to  the  house  23,  and  for  the  successive 
foreclosure  of  all  the  subsequent  mort- 
gagees, and  the  devisee  of  A,y  in  de- 
fault of  their  redemption  of  the  houses 
26  and  27.     Sober  v.  JTemp,         155 

3.  A.  and  B.,  in  1838,  filed  their 
bill  for  the  administration  of  an  estate, 
of  the  residue  of  which  they  were 
each  entitled  to  one-third.  In  1840 
they  changed  their  solicitor  in  the 
cause,  and  appointed  F.  as  such  soli- 
citor, who  so  continued  until  1843, 
when  they  again  changed  their  solici- 
tor. F,  then  brought  his  action  against 
A,  (B,  having  gone  out  of  the  juris- 
diction) for  the  amount  of  his  bill  of 
costs,  and,  in  June,  1844,  he  recovered 
and  entered  up  judgment  in  such  ac- 
tion. In  June,  1845,  F*  filed  his  bill 
for  foreclosure  under  the  statute  I  & 
2  Vict.  c.  110,  as  against  J,*s  third 
part  of  the  property,  the  subject  of 
the  first  suit.  In  July,  1846,  F.  ob- 
tained the  common  decree  for  fore- 
closure against  A,f  and  (default  being 
made)  on  the  23rd  of  March,  1847, 
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the  order  for  forecloBure  was  made 
absolute.  The  order  absolute  was 
then  enrolled.  A.  had  no  property 
except  that  to  which  she  was  entitled 
in  the  first  suit,  but  the  value  of  the 
property  to  which  she  was  entitled  in 
that  suit  was  three  or  four  times  the 
amount  of  jP.'s  judgment-debt  and 
costs.  The  Master  had  made  his  re- 
port in  the  first  suit,  and  the  cause 
stood  for  hearing  on  further  directions 
and  on  exceptions,  when,  on  an  appli- 
cation in  June,  1847,  the  Court  en- 
larged the  time  appointed  by  the 
Master  for  the  payment  of  the  debt 
and  costs,  notwiUistanding  the  order 
absolute,  and  notwithstanding  its  en- 
robnent     Ford  v.  WaateU,  229 

4.  The  representative  of  a  mort- 
gagor, who  had  obtained  a  decree  for 
redemption,  ordered,  on  the  petition 
of  the  mortgagee,  to  produce  the  ori- 
grinal  decree  ror  the  purpose  of  cor- 
rection.   Bird  T.  Heathi  236 

5.  The  mortgagee  of  a  fund  in 
court  is  entitled  to  the  expense  of 
obtaining  a  stop-order  on  the  fund  in 
a  case  in  which  he  is  empowered  by 
the  mortgage-deed  to  apply  to  the 
Court  for  that  purpose,  but  such  ex- 
penses are  not  allowed  by  the  taxing- 
master  under  the  common  order  to 
tax  the  costs  of  the  mortgagee.  Wad- 
dilove  V.  Taylor,  307 

6.  The  costs  of  the  petition  and 
order  under  the  statute  1  Will.  4,  c.  60, 
for  the  reconveyance  of  a  mortgaged 
estate  to  the  mortgagor,  or  his  repre- 
sentatives, upon  payment  of  the  mort- 
gage-money, are  to  be  borne  by  the 
mortgagor  or  his  estate,  although  such 
proceedmgs  were  rendered  necessary 
oy  the  circumstance  that  the  mort- 
gagee had  devised  the  legal  estate  in 
die  mortgaged  premises  to  three  trus- 
tees, one  of  whom  could  not  be  found. 
Kinff  V.  Smith,  473 

MORTMAIN  ACT. 

See  Evidence,  4. 

Stat.  7  &  8  Vict.  c.  45. 


1.  Upon  an  information  for  ih& 
appointment  of  new  trustees  of  a 
Dissenters'  meeting-hooae,  on  the 
ground  that  the  parties  in  possession 
had  excluded  persons  who,  according 
to  the  trusts,  were  entitled  to  the  use 
of  the  premises,  and  had  admitted 
others  to  the  use  of  the  same  who 
were  not  entitled  thereto :  the  Coort 
made  a  decree  for  the  appointment 
of  new  trustees,  notwithstanding  the 
deed  declaring  the  trust  was  not  en- 
rolled according  to  the  provisions  of 
the  Mortmain  Act,  (9  Greo.  2,  c.  36), 
and  notwithstanding  the  De^dants 
who  had  (permissively)  the  possession 
and  use  of  the  premises  objected,  at 
the  hearing,  that  the  deed  was  void 
under  the  statute ;  the  Defendant  who 
had  the  legal  estate  iM^inittiTlg  the 
trust,  and  submitting  to  act  as  the 
Court  should  direct.  Attomey'Ge- 
neraly.  Ward,  477 

2.  The  Court  will  make  a  decree 
for  the  appointment  of  new  trustees 
of  lands,  for  a  charitable  use,  although 
the  deed  originally  declaring  the  use 
be  not  enrolled  mider  the  Mortmain 
Act,  if  the  trustees  in  whom  the  legal 
estate  is  vested  admit  the  trust,  and 
do  not  object  that  the  deed  is  void 
under  the  statute,  but  submit  to  act 
imder  the  direction  of  the  Court,  Ih, 

MOTION. 

See  Affidavit  of  Service. 

Amendmbnt. 

Costs,  3* 

Injunction,  5. 

Order,  1,  2,  3. 

Receiver,  2, 3,  4. 

Service. 

Witness,  9,  12, 13. 
1 .  Where  a  motion  for  the  discharge 
of  a  prisoner  is  made  before  the  Vice« 
Chancellor  in  a  Rolls'  cause,  or  in  a 
cause  attached  to  another  branch  of 
the  Court,  the  Vioe-Chanoellor  cannot 
(unless  specially  authorised)  make  an 
order  on  such  application,  although 
the  prisoner  be  brought  b^ie  hhn 
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by  habeas  corpus.    SemhU.    Newton 
V.  JUkeWy  821 

2.  Where  the  question  of  equitable 
assistance  depends  on  the  legal  right, 
and  the  legal  right  is  denied  by  the 
answer,  the  Plaintiff  may  move  for 
leave  to  try  the  legal  right,  without 
asking  for  an  injunction  in  the  mean 
time.     Bodgeri  v.  Nawill,  332 

d.  Special  leave  given  to  the  Plain- 
tiffs to  move  for  liberty  to  amend  their 
bill,  by  striking  out  the  name  of  one 
such  Plaintiffs  and  making  him  a  De- 
fendant:— Held  to  authorise  a  mo- 
tion by  such  of  the  parties  as  were  to 
remain,  excluding  the  Plaintiff  whose 
name  was  to  be  struck  out ;  and  the 
Court  made  the  order,  without  preju- 
dice to  a  motion  then  pending,  for  a 
receiver  in  the  original  cause.  Hart 
V.  Tulk,  612 

MUNICIPAL  CORPORATION. 
See  Stat.  8  &  9  Vict.  c.  18. 

NEGLIGENCE. 

See    Trustee    and   Cestui  que 
Trust,  1, 2. 

NEXT  OF  KIN. 
See  Heir-at-Law. 

NOTICE. 

See  Husband  and  Wife,  I, 
Improvements,  1,  3,  4. 
Order,  4. 

Priority  of  Incumbrances. 
Specific  Performance,  8. 
Stamp,  8. 

NOTICE  OF  MOTION. 

See  Motion,  3. 
Order,  1,2. 

OPENING  BIDDINGS. 
See  Vendor  and  Purchaser,  4. 


ORDER. 

See  Lien,  1. 
Motion,  3. 

1.  An  order  made  upon  affidavit  of 
service  of  the  notice  of  motion  must 
not  depart  ^om  the  terms  of  the  no- 
tice, even  though  it  be  less  extensive 
than  the  notice,  if  such  less  extensive 
order  may  be  more  prejudicial  to  the 
partv  against  whom  it  is  made  than 
would  have  been  the  larger  order 
which  was  asked.  Hutton  v.  Hep- 
worthy  815 

2.  The  notice  was,  that  the  Court 
would  be  moved  to  dismiss  an  origi- 
nal and  a  supplemental  cause,  or  to 
direct  the  original  cause  to  be  put  into 
the  paper  for  hearing :  the  order  made 
upon  affidavit  of  service  was,  that  the 
supplemental  cause  should  be  dis- 
missed,  and  the  original  cause  put  in 
the  paper :  the  Court,  upon  motion, 
discharged  the  order.  lb. 

3.  Upon  the  motion  of  B,,  the 
Court  ordered  that,  upon  his  paying 
the  purchase-money  into  court,  he 
should  be  substituted  as  purchaser  in 
the  place  ofA^  and  that  Jf.  thereupon 
should  be  discharged  from  his  pur- 
chase. B.  having  omitted  to  draw  up 
the  order,  the  Plainti£&  in  the  cause 
did  so,  and  caused  a  direction  to  be 
inserted  for  payment  of  the  purchase- 
money  by  B.  within  twelve  days  after 
service  of  the  order,  in  which  form, 
(after  notice. to  B.  to  attend  at  the 
Registrar's  office),  the  order  was 
passed.  On  the  motion  of  B^  the 
Court  discharged  the  order,  with 
costs.    Miller  v.  Smith,  609 

4.  An  order  made  upon  notice  for 
leave  to  the  Plaintiffs  to  amend  their 
bill,  giving  security  to  the  Clerk  of 
Records  and  Writs  for  the  costs  of 
the  Defendants  of  the  suit,  already 
incurred,  was  varied  eg  parte  by  di- 
recting the  costs  of  the  Defendants  to 
be  taxed  and  paid  to  them  by  the 
Plaintiffs,  reserving  the  question  how 
they  were  ultimately  to  he  bomei  the 
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variation  not  being  such  as  could  pre-  | 
judice  the  absent  Defendants.     Hart 
V.  Tulk,  611 

5.  An  order  made  by  the  Court, 
and  correctly  drawn  up,  will  not  in  all 
cases  be  discharged  solely  on  the 
ground  that  it  was  passed  by  the  Re- 
gistrar, without  notice  to  the  other 
parties  in  the  cause.  Ih, 

ORDER  FOR  PAYMENT  OF 
MONEY. 

See  Stamp. 

OUTFIT. 
See  Ship,  7. 

OUTLAWRY. 

After  a  plea  of  outlawry  of  the 
Plaintiff,  the  outlawry  was  reversed, 
and  it  was  held  that  the  Plaintiff  was 
entitled  to  an  order  of  the  Court  for 
the  issue  of  a  new  subpcena  against 
the  Defendant,  and  that,  upon  service 
of  such  subpoena,  and  payment  of  20s, 
costs,  (as  directed  by  Lord  Clarendon* § 
Order),  the  Defendant  should  answer 
the  bill,  and  that  the  costs  of  the  mo- 
tion must  be  paid  by  the  Plaintiff. 
Hunter  v.  Nockolds^  459 

OUTSTANDING  TERM. 

Although  the  Court  will,  by  decree, 
restrain  the  setting  up  of  an  out- 
standing term  to  prevent  the  fair  trial 
of  a  legal  right,  yet,  after  the  trial  of 
an  ejectment  has  taken  place,  and  a 
term  has  been  set  up  whereby  the 
trial  of  the  merits  of  the  case  was 
prevented,  and  the  party  using  it  ob- 
tained a  verdict  and  judgment,  a  suit 
cannot  be  sustained  to  set  that  judg- 
ment aside ;  nor  will  the  fact,  that  the 
communications  made  before  the  trial 
by  the  party,  who  so  gained  the  ad- 
vantage at  law,  led  the  other  party  to 
believe  that  the  substantial  question 
of  the  title  would  be  tri^d  in  the  eject- 
ment, enable  him  to  sustain  a  suit  for 
such  a  purpose ;  but  if  there  be  any 


impediment  to  the  trial  of  the  legal 
right  in  another  action  of  ejectment, 
a  suit  may  be  sustained  for  relief,  by 
removing  that  impediment  to  the^ial 
of  the  right  in  such  future  action. 
Master  or  Keeper ^  FeUows  andSckh 
lars  of  Clare  Hall  v.  Hardingy   273 

PARTIES. 

See  Administration  Suit,  %  5. 
Infant,  3. 
Pleading,  1. 
Trustee  and  Cestui  que 

Trust,  2. 
Witness,  9. 
Witness,  11,12,13. 

1.  To  a  suit  by  one  or  morecestnis 
que  trust  against  trustees,  alleging 
that  the  trust  fund  bad  been  invested 
on  improper  security,  and  seeking  to 
have  it  restored,  all  the  cestois  que 
trust  of  the  fund  must  be  parties; 
and  if  the  fund  be  held  in  trust  for  a 
class  of  persons,  there  must,  before 
the  cause  is  heard  on  the  question 
between  the  Plaintiffii  and  the  trus- 
tees, be  evidence  that  all  the  mem- 
bers of  the  class  are  before  the  Court. 
PhUlipson  V.  Gatty^  26 

2.  In  a  suit  by  the  devisee  of  a 
mortgagor  to  redeem  the  mortgaged 
estate,  where  the  Defendant,  the  al- 
leged mortgagee,  claims  an  absolute 
tiUe  by  virtue  of  the  Statute  of  limi- 
tations, legatees  whose  legacies  are, 
under  the  will  of  the  mortgagor, 
charged  on  the  mortgaged  premises, 
are  necessary  parties.  Batekdory. 
Middleton,  78 

3.  To  a  suit  by  three  out  of  four 
residuary  legatees,  to  recover  three- 
fourths  of  a  sum  of  stock  which  the 
executors  had  omitted  to  get  in,  and 
which  had  been  transferred  to  the 
Commissioners  for  the  Reduction  of 
the  National  Debt,  under  the  statute 
56  Geo.  d,  c  60,  the  l^atee  entitled 
to  the  other  fourth  part  of  the  stock 
is  a  necessary  party.  Hunt  v.  Pes- 
cods,  361 
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4.  Where  property  was  conveyed 
to  four  trustees  for  such  of  the  cre« 
ditors  of  a  firm  as  should  execute  the 
deed,  and  twenty-six  creditors  (includ- 
ing the  four  trustees)  executed  the 
deed,  a  suit  instituted  seventeen  years 
afterwards,  by  some  of  the  creditors, 
on  behalf  of  themselves  and  the  others, 
was  sustained  against  the  trustees, 
they  objecting  that  it  was  defective 
for  want  of  the  other  creditors  as 
parties.   Batemany.Margeriaon^  496 

5.  In  a  suit  by  some  of  many  cre- 
ditors, on  behalf  of  themselves  and 
the  others,  for  an  account  of  proper- 
ty which  had  been  vested  in  the  de- 
fendants, the  trustees,  for  the  benefit 
of  such  creditors,  and  one  of  the  trus- 
tees died  after  answer,  the  other  trus- 
tees are  not  necessary  parties  to  the 
bill  of  revivor,  or  revivor  and  supple- 
ment, against  the  representatives  of 
the  deceased  trustee.  lb. 

6.  The  author  of  the  trust,  or  his 
personal  representative,  is  a  necessary 
party  to  such  a  suit ;  and  he  is  not 
regularly  or  properly  a  party  thereto 
by  being  a  defendant  to  a  bill  of  re- 
vivor, or  revivor  and  supplement, 
against  th^  representatives  of  a  trus- 
tee who  died  after  the  institution  of 
the  suit,  even  though  all  the  trustees 
are  (unnecessarily)  parties  to  such 
bill  of  revivor,  or  revivor  and  supple- 
ment; he  must  be  made  a  party  to 
the  original  bill,  or  to  a  bill  in  which 
the  trustees  are  all  properly  defend- 
ants, lb. 

7.  A  person,  not  a  trustee,  who  is 
a  party  to  a  breach  of  trust  committed 
by  a  trustee,  may  or  may  not  (at  the 
option  of  the  plaintiff,  a  cestui  que 
trust)  be  made  a  defendant  to  a  suit 
against  the  trustee  in  respect  of  such 
breach.    Id.  499 

8.  The  Attorney-General  does  not, 
as  a  party  in  the  cause,  sufficiently 
represent  the  estate  of  an  illegitimate 
person  who  died  intestate,  so  as  to 
enable  the  Court  to  dispense  with  a 
legal  personal  representative  of  such 


person,  duly  constituted  in  the  Eccle^ 
siastical  Court,  as  a  party.  Bell  v. 
Alexander^  543 

9.  In  a  suit  between  a  part  owner 
and  managing  owner  of  a  ship  and 
the  mortgagees  of  the  shares  of  other 
part  owners,  to  determine  the  ques- 
tion of  right  to  the  freight  and  earn- 
ings of  the  ship,  the  same  being  claim- 
ed by  the  Plaintiff  towards  the  ex- 
penses of  repairs  and  outfit  preparatory 
to  the  voyage,  and  by  the  mortgagees 
as  applicable,  in  the  first  instance,  to 
the  payment  of  their  debt,  the  assig- 
nees of  the  mortgagors,  the  other 
part  owners,  were  held  to  be  necessary 
parties,  and  not  to  be  entitled  to  their 
costs.     Green  v.  Briggty  632 

PARTNERSHIP. 

See  Bankruptcy,  1,  2,  3. 
Ship,  6. 
Specific  Performance,  6. 

I.  Articles  of  partnership  between 
two  partners  as  brewers,  maltsters, 
&c.,  covenanting  with  each  other  that 
they  and  their  respective  executors 
and  administrators  would  continue 
partners  for  twenty-one  years,  deter- 
minable upon  the  death  of  both  part- 
ners, unless  their  respective  represent- 
atives should  agree  to  continue  the 
business  for  the  residue  of  the  term ; 
and  empowering  either  partner  to  sell 
his  share  in  the  partnership  property, 
(offering  it  first  to  the  other  partner), 
,  SQ4bat  the  purchaser  should  not  be 
entil^<  to  the  possession  of  the  part- 
nership (itoperty  until  the  expiration 
of  the  pariu^rsnip,  without  the  con- 
sent of  the  o^her  partner ;  empower- 
ing, also,  each  j^^ner,  either  in  his  life- 
time or  under  bis  will,  to  introduce 
one  or  more  filiations,  being  sons, 
brothers,  or  nepnews,  into  the  partner- 
ship, to  take  all  or  a  portion  of  his 
share,  during  thp  continuance  of  the 
partnership;  au  providing,  that,  in 
case  of  the  ^dth  of  either  or  both 
partners  during  the  term,  after  having 
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introduced  such  relation,  the  person 
so  introduced  should  be  considered  as 
the  original  partner ;  providing,  also, 
that  in  case  of  the  death  of  either 
partner  during  the  term,  without  hav- 
ing introduced  such  relation,  the  bu- 
siness should  be  carried  on  by  the 
surviving  partner,  and  the  executors, 
administrators,  or  trustees  of  the  de- 
eeased  partner ;  but  making  no  pro« 
vision  for  the  case  (which  happened) 
of  the  death  of  one  partner  during 
the  term,  and  his  executors  or  ad- 
ministrators refusing  to  be  concerned 
in  the  business  with  the  surviving 
partner,  and  calling  for  an  immediate 
dissolution,  and  a  sale  and  distribu- 
tion of  the  partnership  property,  the 
surviving  partner  not  consenting  to 
such  dissolution  or  sale : — Heldy  in  a 
suit  by  the  executors  of  the  deceased 
partner  against  the  survivor,  for  a  dis- 
solution, that  the  provisions  in  the 
articles  for  the  continuance  of  the 
partnership  during  the  term  of  twenty- 
one  years  could  not  be  enforced  in 
equity  by  way  of  specific  performance 
of  the  partnership  contract  against 
the  representatives  of  a  deceased  part- 
ner, either  by  way  of  relief  in  a  suit 
in  which  such  surviving  partner  was 
Plaintiff,  or  by  way  of  protection  in 
a  suit  in  which  he  was  Defendant : 
and,  inasmuch  as  the  articles  could 
not  be  so  enforced,  the  Plaintiffs,  the 
executors  of  the  deceased  partner,  re- 
pudiating the  partnership,  were  en- 
titled to  a  decree  for  a  dissolution ; 
but  that  such  relief  would  be  given  to 
them  in  equity,  subject  to  any  legal 
right  which  the  surviving  partner  had, 
to  recover  damages  against  the  ex- 
ecutors of  the  deceased  partner  for 
a  breach  of  the  covenants  contained 
in\the  articles ;  and  that  the  amount 
of  any  damages  which  might  be  re- 
covered in  such  an  action  must  be 
added  to  the  credit  side  of  the  ac- 
count of  the  surviving  partner,  to  be 
taken  under  the  decree.  Dawns  v. 
Colimi,  418 


2^  The  option  reserved  to  the  ex- 
ecutors of  the  deceased  partner  to 
enter  into  the  partnership  with  a  sur- 
viving partner  must  be  accompanied 
by  the  obligation  on  the  part  of  the 
surviving  partner  to  admit  them ;  and, 
unless  l£e  option  be  confined  to  the 
representatives  of  the  partner  who 
shall  die  first,  the  surviving  partner 
must  have  the  option  of  entering  into 
the  partnership  with  the  representa- 
tives of  the  deceased  partner,  with  the 
same  accompanying  obligation  on 
their  part  to  admit  him.  Downs  v. 
CoUins,  436 

PART  OWNER. 

See  Ship,  6,  7. 

PAYMENT. 

See  Executor,  2. 
Order,  4. 

PAYMENT  INTO  COURT. 
See  Pleading,  1. 

PAYMENT  OF  LEGACIES. 

fiftfe  Administration  Suit,  1. 
Evidence,  1. 

PAUPER. 
See  Costs,  tL 

PERPETUAL  INJUNCTION. 
.Siee  Injunction,  2,  4,  6. 

PETITION. 
See  Pleading,  2. 

PLAINTIFF. 

See  Costs,  1. 
Motion,  3. 
Order,  4. 
Ship,  5. 
Solicitor,  1. 
Witness,  II,  14. 


PLEADINQ. 

PLEADING. 

See  Bankruptcy,  1,  2. 
Bill. 

Discovert. 
Flea. 
Ship,  5. 
Solicitor,  1. 

1.  In  a  suit  by  a  legatee  claiming 
several  legacies  under  the  will  and  co- 
dicils of  the  testator,  a^nst  the  ex- 
ecutor, naming  as  a  Defendant  an- 
other l^atee,  who  under  one  con- 
struction of  a  bequest  would  be  en- 
titled to  an  interest  in  one  of  the 
legacies  clwmed  by  the  Plaintiffs,  the 
I^ntiffs  alleged  by  their  bill  that  the 
other  legatee  so  named  as  a  Defend- 
ant was  out  of  the  jurisdiction,  but 
did  not  prove  it ;  and,  upon  motions 
ex  paile,  supported  by  affidavits,  that 
sucb  other  legatee  could  not  be  found 
to  be  served  with  process,  obtained 
leave  to  file  a  replication,  and  after- 
wards to  set  down  the  cause  against 
the  Defendants  who  had  appeared  and 
answered.  At  the  hearing,  the  ab- 
sence of  the  other  legatee  was  urged 
by  the  executor  as  a  preliminary  ob- 
jection to  the  hearing  of  the  cause, 
but  the  Court  heard  the  cause  upon 
the  questions  of  construction  on  the 
bequests  in  which  the  absent  legatee 
was  not  interested,  and  reserved  the 
consideration  of  the  question  as  to  the 
bequest,  in  which  it  was  suggested 
that  the  absent  par^  had  an  interest, 
direcUng  that  legacy  to  be  brought 
into  court,  and  also  directing  an  in- 
quiry before  the  Master,  whether  the 
absent  party  was  out  of  the  jurisdic- 
tion.   Mores  v.  Mores,  125 

2.  The  proper  form  of  proceeding 
to  recover  stock  and  ^vidends,  un- 
claimed for  ten  years,  and  carried  ovet' 
to  the  account  of  the  Commissioners 
for  the  Reduction  of  the  National 
Debt,  under  the  statute  56  Geo.  3,  c 
60,  is,  by  petition  to  be  served  upon 
the  Attorney-General  and  the  Com- 
misrionen,  and  not  by  bill  in  the  flrat 
instance;  and  if  there  * 
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claims  to  the  fund,  the  Court  wilt 
then  give  directions  fbr  the  trial  of 
the  rights  of  the  parties  between  them- 
selves, ^thcr  by  suit  or  otherwise. 
Euni  V.  Peaeoek,  361 

PLEA. 

See  Outlawry. 

1.  A  Defendant,  residing  abroad, 
had  obtained  two  orders  from  the 
iMaster  for  time  "to  answer,"  not  in- 
cluding the  expression  that  leave  was 
given  "  to  plead  or  demur."  The 
Defendant's  solicitor,  on  application 
for  a  third  order,  produced  before  the 
Master  a  document  which,  he  stated, 
was  the  draft  of  the  answer,  which 
answer  would  be  filed  without  delay, 
and  the  Master  gave  two  months  fur- 
ther time.  The  Defendant  afterwards 
filed  a  plea  to  the  bill: — Held,  that 
the  plea  was  an  answer,  and  satisfied 
the  terms  of  the  orders  giving  time 
to  answer.     Hunter  v.  NoeioltU,   12 

2.  A  plea  to  a  hill  of  revivor,  by 
the  representatives  of  a  deceased  de- 
fendant, that  the  party  whom  they  re- 
present was  never  served  with  a  suh- 
piBna  to  appear  and  answer,  and  did 
not  appear  to  nor  answer  the  original 
bill,  overruled,  as  insufficient  in  sub- 
stance— not  excluding  the  fact  that 
the  deceased  party  might  by  other 
means  have  been  bound  by  uie  pro- 
ceedings in  the  original  cause.  Rmo- 
lint  V.  Moss,  604 

POSSESSION. 
See  Mortgagor  and  Mortca- 

GRE,  I. 

Receiver,  2. 

Specific  PfRTOBHAMCB,  3, 5. 

POWER. 

iS»  Appointment. — Trubtie  and 

Cestui  «tnc  Tnuax,  6, 7, 

PRACTICE. 
8e«  Affidavit  of  Sbbvicr. 
Amendment. 
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RECEIVER. 


Appearance. 

Costs,  1,  2,  3. 

Decree. 

Enrolment. 

General  Orders. 

Habeas  Corpus. 

Hearing. 

Infant. 

Injunction. 

Irregular  Order. 

Minutes. 

Notice  of  Motion. 

Order. 

Parties,  1. 

Pauper. 

Petition. 

Pleading,  1. 

Plea,  1. 

Replication. 

Sals  under  Decree. 

Setting  down  Cause. 

Service. 

Solicitor. 

Stop  Order. 

Substituted  Service. 

Title  Dei^ds. 

Traversing  Note. 

Witness. 

PRINCIPAL  AND  AGENT. 
See  Broker. 

PRIORITY  OF  CONTRACT. 
See  Vendor  and  Purchaser,  1. 

PRIORITY  OF  INCUMBRAN- 
CERS. 

See  Insolvent  Debtor,  2. 
Ship,  4. 

Notice  of  a  charge  to  an  indefinite 
amount,  although  the  notice  he  inac- 
curate as  to  the  particulars  or  extent 
of  the  charge,  is  sufficient  to  put  upon 
inquiry  a  party  dealing  for  the  pro- 
perty suhject  to  the  charge ;  and  if 
the  actual  charge  afterwards  appears 
to  be  incorrectly  described  in  the  no- 
tice, it  is  nevertheless  sufficient  as  a 
ground  for  giving  priority  for  the  true 
amount  of  the  charge^  as  against  the 


party  who  received  the  incorrect  no- 
tice, but  made  no  inquiry.  Gibtom  ▼. 
Jm^,  124 

PRISONER. 
See  Motion,!. 

PaiVILRGE. 


PRIVILEGE. 

A  party  in  a  canse,  who  is  inter- 
ested in  a  decree  which  has  been  pro- 
nounced, is  privileged  from  arrest  in 
attending  the  Registrar's  office,  on 
passing  the  minutes  of  the  decree. 
Newton  v.  Askew^  319 

PRODUCTION  OF  DEEDS. 
See  Title  Deeds. 

PUBLICATION. 
See  Setting  down  Caus& 

RAILWAY  COMPANY. 

See  Acquiescence. 

Specific  Performance,  8. 

REAL  ESTATE. 
See  Alien^  1. 

RECEIVER. 
See  Motion,  3. 

1.  A  reoeiyer  appointed  to  get  in 
property,  part  of  which  he  finds  in 
the  possession  of  another  receiver, 
ought  not  to  take  proceedings  to  de- 
prive the  latter  of  such  possession, 
without  the  authority  of  Uie  Court. 
Ward  V.  Swift,  812 

2.  A  motion  ought  not  to  he  made 
for  committal  on  the  ground  of  a  dis- 
turbance of  the  possession  of  a  re- 
ceiver, when  the  object  of  the  motion 
is  merely  to  compel  the  payment  of 
costs,  after  the  question  wiUi  relied 
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to  the  possession  of  the  property  has 
heen  settled.     Ward  v.  Sm/tf      812 

3.  Where  there  were  two  suits  for 
administration,  and  a  motion  for  a  re- 
ceiver in  each  suit  came  on  upon  the 
same  day,  the  receiver  was  appointed 
in  both  suits,  and  (the  Court  gave  the 
carriage  of  the  order  to  the  Plaintiffs 
by  whom  the  first  notice  of  motion  for 
the  receiver  had  been  given.  Hart 
y.Tulk,  611 

4.  Upon  the  bill  of  an  equitable 
mortgagee,  leave  was  given  to  serve 
the  Defendant,  the  mortgagor,  before 
appearance,  with  notice  of  motion  for 
a  receiver,  (the  bill  not  asking  for  an 
injunction) ;  and  the  order  was  made, 
upon  affidavit  of  service,  for  the  ap- 
pointment of  the  receiver,  with  liberty 
to  the  parties  to  propose  themselves, 
according  to  the  notice.  Meadon  v. 
Sealey,  620 

RECITAL. 
See  Evidence,  7. 

REDEMPTION. 

See  Building  Society. 
Costs,  2. 
Decree. 

REFERENCE. 
See  Decree,  2. 

REGISTRAR. 

See  Order,  8,  5. 
Privilege. 
Setting  down  Cause. 

RELEASE. 
See  Debtor  and  Creditor,  1,  2. 

REMAINDER. 
See  Construction,  15. 

REMOTENESS. 

L  Devise  and  bequest  of  freehold 
and  leasehold  estates  to  trustees,  upon 


trust,  after  paying  certain  annuities, 
to  settle  the  same,  so  that,  as  nearly 
as  the  rules  of  law  and  equity  would 
permit,  the  testator's  six  younger 
children  should  receive  the  rents  and 
profits  in  equal  shares  during  their 
lives,  with  benefit  of  survivorship  if 
any  of  them  should  die  without  leav- 
ing issue,  and,  if  any  should  die  leav- 
ing  issue,  that  the  child  or  children 
of  him  or  her  so  dying,  during  the 
lives  of  his  said  other  children  and 
of  the  survivor,  should  take  the 
share  of  him  or  her  so  dying  of  the 
said  rents  and  profits ;  and  that,  upon 
the  death  of  all  his  said  other  child- 
ren, as  to  the  leasehold  estates,  the 
same  to  go  and  belong  to  the  issue  of 
his  said  other  children  for  their  re- 
spective lives,  in  equal  shares,  with 
benefit  of  survivorship ;  and  as  to  the 
freehold  estates,  the  issue  of  his  said 
children  to  take  the  rents,  profits,  and 
proceeds  thereof  for  their  respective 
lives,  in  equal  shares,  with  benefit  of 
survivorship  in  case  of  the  death  of 
any  of  such  issue  without  leaving  is- 
sue, and  if  any  of  such  issue  of  his 
said  children  should  die  leaving  issue, 
the  child  and  children  of  him  or  her 
so  djring,  during  the  lives  of  such 
issue  of  his  said  children  and  of  the 
survivor  of  them,  should  take  the  share 
of  him  or  her  so  dying ;  and  after  the 
death  of  all  the  issue  of  his  said  chil- 
dren, then,  as  to  the  said  leasehold  es- 
tates, the  same  to  go  and  belong  to 
the  child  and  children  of  such  issue 
absolutely  as  tenants  in  common ;  and 
as  to  the  said  freehold  estates,  in  case 
the  issue  of  his  said  children,  or  any 
of  them,  should  leave  issue  living  at 
the  decease  of  the  last  survivor  of  the 
said  issue,  then  that  the  same  should 
be  to  the  use  of  the  child  and  children 
of  the  bodies  of  the  issue  of  his  said 
children,  and  of  the  heirs  of  the  body 
and  respective  bodies  of  such  child 
and  children,  and,  if  more  than  one, 
equally  to  be  divided  amongst  them 
as  tenants  in  common;  and  if  there 
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should  be  a  failure  of  issue  of  the 
body  or  bodies  of  any  such  child  or 
children,  then,  as  to  the  origmal  and 
aoerued  shares  of  such  child  or  chil- 
dren whose  children  should  so  fail,  to 
the  use  of  the  remaining  and  other 
and  others  of  the  said  children,  and 
the  heirs  of  the  body  or  bodies  of 
such  remaining  and  other  children, 
and,  if  more  than  one,  equally  as  te« 
nants  in  common ;  and  in  default  of 
such  issue  of  the  issue  of  his  said 
children,  to  the  use  of  the  right  heirs 
of  the  testator.  The  six  younger 
children  of  the  testator  survived  Imn. 
Some  of  them  had  children  at  the 
time  of  his  death,  and  some  had  chil- 
dren bom  after  his  death  : — Heldt 
that  the  six  youngrer  children  of  the 
testator  took  Ufe  interests  in  both  the 
freehold  and  leasehold  estates,  with 
remainder,  as  to  the  freeholds,  to  the 
children  of  such  younger  children  as 
tenants  in  conunon  in  tail,  with  cross 
remainders  between  and  among  them, 
and  the  ultimate  remainder  to  the  tes- 
tator^s  right  heirs ;  and,  Memhlcj  that 
the  same  children  of  such  younger 
children  (after  the  decease  of  the  last 
survivor  of  their  respective  parents, 
the  tenants  for  life)  take  absolute  in- 
terests in  the  leaseholds.  WilUanu 
V.  Teale,  239 

2.  That,  in  considering  the  validity 
of  the  limitations,  the  state  of  the  fa- 
mily at  the  death  of  the  testator  (and 
not  at  the  date  of  his  will)  is  to  be 
regarded ;  and,  therefore,  if  a  gift  be 
to  such  of  the  children  of  a  particular 
parent  as  shall  attain  a  grreater  age 
than  twenty-one  years,  and  the  parent 
die  in  the  lifetime  of  the  testator,  and 
the  class  be  ascertained  at  the  testa- 
tor's death,  the  gift  is  valid.  lb. 

3.  That  the  limitation  to  the  unborn 
children  of  the  testator's  children  for 
their  lives  was  not  void  for  remote- 
ness only,  because  it  was  a  gift  to 
persons  who  might  be  unborn  at  the 
death  of  the  testator.  lb* 
i    4.  That  where,  upon  the  deoease  of 


the  testator's  ^children,"  the  estate 
was  given  to  the  *< issue**  of  such 
children,  and  where  it  was  given  o?er 
in  case  the  testator's  ^  children " 
should  die  <*  without  leaving  issue," 
and  in  like  uses  of  the  word  issue,  tbe 
word  *'  issue"  must  be  read  ^  child  or 
children,"  although,  in  other  parts  of 
the  will,  it  might  be  necessary  to  read 
the  word  *^  issue"  in  a  different  sense. 
WUliams  v.  Teale,  239 

REPAIRS. 
See  Ship,  8. 

REPLICATION. 

See  General   Order,   XXUI.  of 
Oct.  1842. 
Pleading,  1. 

Orders  giving  leave  to  the  Plaintiff 
to  file  a  replication,  and  to  set  down 
the  cause  as  ag^nst  the  Defendants 
who  had  appeared  and  answered ;  up- 
on affidavit  that  another  Defendant 
could  not  be  found  to  be  served  with 
process,  the  Plaintiff  being  unable  to 
make  the  suit  effectual  against  such 
other  Defendant  under  any  of  the 
General  Orders  of  the  Court.  Morti 
V.  Moresy  127 

RESTRAINT  ON  ALIENATION. 
See  Husband  and  Wife,  1. 

REVERSAL  OF  OWTLAWRY. 
See  Outlawry. 

REVIVOR. 
See  Plea,  2. 

Substituted  Service. 

SALE  UNDER  DECREE. 
See  Vendor  and  Purchaser,  4. 

SECURITY. 
See  Order,  4. 

SEPARATE  USE. 
See  Husband  and  Wipn. 


SHARES. 


SHIP. 
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SERVICE- 

See  Costs,  1. 
Motion,  8. 
Receiver,  4. 
Substituted  Service. 
Traversing,  Note  1,  2. 
Witness,  8,  9, 

Leave  to  serve  notice  of  motion  upon 
Defendants  before  their  appearance  in 
the  cause,  does  not  include  also  leave 
to  give  short  notice  of  the  motion; 
and  if  other  than  the  regular  period  of 
notice  be  given,  leave  for  that  purpose 
must  be  obtained,  and  wiU  not  be  im- 
plied from  the  distance  of  the  place 
of  service.  Hart  v.  Tulk  611 

SETTLEMENT. 
See  Decree,  2. 

SETTING  DOWN  CAUSE. 

See  Pleading,  1. 
Replication^  1. 

1.  Where  one  Defendant  had, 
without  notice  to  his  co-Defendants, 
obtained  an  order  fh>m  the  Master 
to  enlarge  publication,  and  before  the 
enlarged  time  expired,  another  De- 
fendant, knowing  of  the  order,  set 
down  the  cause  for  hearing;  the 
cause  was  ordered  to  be  struck  out  of 
the  Registrar's  book,  with  costs  to  be 
paid  by  the  Defendant  who  had  set  it 
down,     Hughes  y.  Williams^         71 

2.  Where  a  bill  has  been  retained 
at  the  hearing,  with  liberty  for  the 
Plaintiff  to  bring  an  action,  it  is  not 
irregular  for  the  Plaintiff,  on  having 
a  verdict  in  his  favour,  to  obtain  an 
order  for  setting  down  the  cause  on 
further  directions  or  on  the  equity 
reserved,  although  the  time  at  whicn 
the  defendant  may  move  for  a  new 
trial  shall  not  have  arrived.  Rodgere 
V.  NowiU,  388 

SHARES. 
Se0  Title,  1. 


SHERIFF. 
See  Evidence,  3. 

SHIP. 

See  Lien. 

Parties,  9. 

1.  There  is  nothing  in  the  cha- 
racter or  nature  of  the  certificate  of 
registry  of  a  ship,  which  excludes  it 
from  the  jurisdiction  of  the  Court  to 
decree  its  delivery  as  against  a  party 
unlawfully  detaining  it  Oibean  v. 
Ingo,       "  112 

2.  The  master  of  a  ship  has  no  lien 
on  the  certificate  of  registry,  either 
for  his  wages  or  for  monies  ^sbursed 
by  him  for  the  use  of  the  ship ;  nor 
have  the  ship-brokers  any  lien  on  the 
certificate  of  registry  for  advances 
made  by  them  to  the  owner  for  the 
use  of  the  ship.  Jb. 

3.  The  master  of  a  ship  has  no 
claim  on  the  accruing  freight,  either 
for  his  wages  or  for  monies  disbursed 
by  him  for  the  use  of  the  ship.      lb. 

4.  Shipbrokers  advancing  monies 
to  the  owner  of  a  ship  for  the  ship's 
use,  having  at  the  same  time  notice 
(by  an  indorsement  on  the  certificate 
of  registry)  of  a  prior  mortgage  on 
the  ship,  are  not  entitled  to  be  repaid 
their  advances  out  of  the  ^ight  in 
priority  to  the  mortgagee,  although 
the  mortgagee  does  not  tske  posses- 
sion of  the  ship  until  after  she  has 
entered  the  docks  from  her  homeward 
voyage.  lb, 

5.  The  vendor  of  a  ship,  with  a 
covenant  for  title,  retains,  after  the 
sale  (in  order  that  he  may  fulfil  his 
contract,  and  defend  himself  against 
an  action  brought  upon  his  covenant), 
such  an  interest  in  the  certificate  of 
registry  as  enables  him  to  sustain  a 
suit  for  its  delivery  against  a  party 
unlawfully  detaining  it.  lb. 

6.  Part  owners  are  tenants  in  com- 
mon of  a  ship,  but  jointly  interested 
in  her  use  and  employment ;  and  the 
law  as  to  the  earnings  of  a  Mpy  whe- 


BOUCnOR. 


SFECDFic  pesfobmance: 


tiwr  as  freigkty  caifo*  or  <ilhgiwiie, 
Ulaw%  the  gcnenl  kw  of  putner- 
•lup.     Oreoi  T.  Brif^  995 

7.  A  part  owner  of  a  dup  has  a 
right  to  reqmre  the  gron  freight  to 
he  applied,  in  the  first  place,  in  paj- 
BKOt  of  the  expense  of  the  ootfit  of 
iht  Mp  for  the  TOfage  in  which  the 


he  night  sue  his  eo-«fwnets  for  their 
proportion  of  the  expenses  helbre  the 
adventme  ends.  Ih. 

8.  The  same  mle  applies  to  the 
eipeuset  of  repairs  to  the  hnll  of  the 
ship,  where  sndi  repairs  were  done 
with  a  Tiew  to  the  partacnlar  adren- 
tore  in  whidite  earnings  were  made, 
and  withoot  which  tlut  adrentnre 
eoold  not  have  heen  undertaken ;  and 
it  would  seem  thai  the  circumstance 
that  sndi  repairs  are  not  exhansted  in 
the  adventure,  does  not  create  any 
exception  to  the  rule.  iL 

SHIPBROKER. 
See  Ship,  4. 


SOLICITOR. 

&e  Costs. 
Lien,  1. 
Witness,  7. 


1.  Four  Plaintiflb  institoted  an  ori- 
ginal, and  two  supplemental  causes, 
and  three  of  the  same  Plaintiffs,  on 
a  subsequent  abatement,  filed  a  sup- 
plemental bill  bj  a  new  solicitor,  mak- 
ing the  other  Plaintiff  a  defendant, 
who  also  appeared  by  another  soli- 
citor. On  a  petition  in  the  four 
causes,  the  solicitor  in  the  last  sup- 
plemental suit,  and  not  the  solicitor 
on  the  record  in  the  first  three  causes, 
was  held  to  be  entitled  to  appear  for 
the  Plaintiffs.      Ward  v.  SwiJ%    309 

2.  The  order  of  the  18th  October, 
1842,  is  intended  to  substitute  the 
solicitor  for  the  six  clerks,  and  not  to 
give  the  solicitor  a  right  to  insist,  as 
against  his  client,  upon  acting  in  the 
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SPECIFIC  PERFORMANCE. 
See  CoxsTKucnos,  6. 


MOETGAGOR  AJTD  MoRTGACO, 
2. 

Paetneeship,  1. 
Title,  1. 

VEiaX>E  AVD  PumCHAEEE,  1,  fi. 

1.  A  eontnct  lor  tlie  ale  of  the 
vendor^s  interest  in  a  manor  under  a 
lease  for  lives,  was  made  on  iht  16tk 
of  October,  1840.  Objections  were 
taken  to  the  title,  and  a  correspond- 
ence between  the  solicitors  of  the 
vendivs  and  porchaaer  to(^  p^ne^ 
and  continued  until  the  20th  of  Au- 
gust, 1841,  when  the  purchaser  gave 
notice  to  the  vendors  that,  the  title 
being  defective,  he  rescuided  the  con- 
tract. The  correspondenoe  with  le- 
foence  to  the  title  ^ill  proceeded  (the 
purchaser's  solidtinr  Ma^wiWig  lug  n^ 
to  insist  upon  the  notice,  bat  giving 
the  vendors  two  months  more  to  oam- 
plete  the  title)  until  the  17th  of  Jsn- 
uary,  1842,  when  the  purchaser  in- 
timated that  he  should  ML  back  to 
his  position  under  the  rescinded  con- 
tract. The  biU  was  filed  on  the  SOth 
of  August,  1843: — Held^  that  the 
interval  between  the  20th  of  August, 
1841,  and  the  17th  of  January,  1842, 
ought  not  to  be  regarded  in  the  ques- 
tion of  laches,  but  that  the  delay,  after 
the  17th  of  January,  1842,  before  the 
bill  was  filed,  precluded  the  vendors 
from  sustaining  their  suit  for  specific 
performance.  Stmtkeomb  v.  Tke  Bi- 
skcp  o/ExeteTy  213 

2.  The  fact  that  the  purchaser  al- 
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STAMP. 
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lowed  the  deposit  to  remain  in  the 
possession  of  the  vendor  from  the 
time  he  (the  purchaser)  declared  the 
contract  to  be  rescinded  until  shortly 
before  the  bill  was  filed,  when  he 
brought  his  action  to  recover  it,  did 
not  affect  the  question  of  laches. 
Southcomb  V.  The  Bishop  of  Exeter y 

213 

3.  The  possession  of  part  of  the 
property  comprised  in  the  contract, 
taken  under  a  mutual  arrangement, 
and  in  ignorance  of  the  objection  to 
the  title  which  was  afterwards  dis- 
covered and  relied  on,  did  not  affect 
the  question  of  laches.  lb, 

4.  The  tendency  of  the  Court,  in 
modem  cases,  has  been  to  restrict  the 
exercise  of  its  jurisdiction  in  enforcing 
specific  performance  of  contracts  to 
those  cases  in  which  the  plaintiff  has 
been  prompt  in  seeking  his  equitable 
remedy.  lb. 

5.  The  purchaser  being  in  posses- 
sion of  part  of  the  property  under 
the  arrangement,  and  being  advised 
to  rescind  the  contract  and  assert  his 
paramount  title  to  the  property,  was 
not  bound  to  give  up  the  possession 
before  he  could  assert  such  paramount 
title  by  making  a  formal  entry  on  the 
property.  lb, 

6.  Specific  performance  of  a  part- 
nership contract  for  an  absolute  term 
of  years,  leaving  undefined  the  amount 
of  the  capital,  and  the  manner  in  which 
it  is  to  be  provided,  the  mode  of  car- 
rying on  the  business  being  discre- 
tionary,—  cannot  be  enforced  in  a 
court  of  equity ;  and  the  Court  being 
unable  to  enforce  the  entire  contract, 
will  not  enforce  it  in  part,  as  against 
the  representatives  of  a  deceased  part- 
ner,  by  refusing  them  a  decree  for 
the  dissolution  of  the  partnership  and 
the  sale  of  the  property,  which  had, 
under  the  contract,  been  specifically 
devoted  to  the  partnership  business. 
Downs  V.  Collins^  437 

7.  An  authority  given  to  an  auc- 
tioneer to  sell  may  be  revoked  by  the 

VOL.  VI. 


vendor  at  any  time  before  the  sale, 
and  such  revocation  is  valid  against 
parties  dealing  without  knowledge  of 
it ;  therefore,  in  a  suit  by  a  purchaser 
to  enforce  specific  performance  of  a 
contract  entered  into  by  the  auc- 
tioneer by  mistake  or  inadvertence, 
for  the  sale  of  property,  as  to  part  of 
which — a  right  of  way  over  the  land 
sold — his  authority  had  been  revoked, 
it  is  competent  to  the  Defendant  to 
insist  upon  such  revocation,  and  parol 
evidence  is  admissible  in  support  of 
that  defence.  Manser  v.  Back^  443 
8.  A  party  who  has  received  notice 
from  a  railway  company  of  their  in- 
tention, in  exercise  of  powers  given 
by  the  Railway  Act  and  the  Lands 
Clauses  Consolidation  Act,  to  pur- 
chase his  lands,  may  sustain  a  bill  for 
specific  performance  of  the  agree- 
ment thereby  created :  and  the  Court 
will  enforce  such  agreement  by  or- 
dering the  Company  to  take  the  pro- 
ceedings prescribed  by  the  statute  for 
ascertaining  the  amount  of  purchase- 
money  and  compensation.  Walker 
V.  Eastern  Counties  Railway  Com- 
pany,  594 

STAMP. 

1.  An  order  signed  by  A.f  address- 
ed to  his  bankers,  directmg  them,  out 
of  the  balance  due  to  him  on  the 
final  arrangement  of  his  account,  to 
pay  to  jB.  a  certain  sum,  and  which 
order  was  forthwith  placed  in  the 
hands  of  B.,  who,  accompanied  by  A,y 
immediately  proceeded  to  the  banking- 
house,  and  delivered  it  to  the  bank- 
ers : — Held  to  be  an  instrument  re- 
quiring  a  bill  stamp  within  the  statute 
55  Geo.  3,  c.  184.  Parsons  v.  Mid* 
dletony  261 

2.  Heidi  also,  that  although  the 
intention  of  A.  and  B,  was  that  the 
order  should  be  forthwith  delivered  to 
the  bankers,  yet  the  fact  that  the 
order  was,  according  to  the  agreement, 
delivered  by  A.  to  B.  (the  payee), 
brought  it  within  the  provisions  of  the 
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STATUTE. 


STATUTE  8*9  VICT. 


Stamp  Act,  applicable  to  an  instru- 
ment of  that  character.  Parsotu  y. 
Middleton,  261 

3.  That  the  agreement  (according 
to  which  the  order  was  made)  to  give 
B.  a  lien  on  the  property  of  A,  in  the 
hands  of  the  bankers,  consisting  of 
various  shares  and  securities  on  which 
the  bankers  had  a  prior  charge  for 
the  amount  of  the  advances  made  by 
them  to  A,y  could  not  be  established 
u  separate  from  and  independent  of 
the  order,  treating  the  order  merely 
as  a  notice  of  the  agreement  given  to  the 
bankers,  but  that  the  agreement  must 
be  regarded  as  giving  B,  only  such  a 
lien  (UT  any)  as  the  order  created.  lb 

STATUTE  8  Jac.  1,  c.  4,  ss.  22,  28. 

See  Alien,  2. 

STATUTE4GEO.  2,  c.  21. 
See  Alien,  I>  8,  4. 

STATUTE  9  Geo.  2,  c.  86. 
See  Mortmain  Act. 

STATUTE  18  Geo.  8,  c.  21. 
See  Alien,  1,  8,  4,  5. 

STATUTE  55  Geo.  8,  c.  184, 

(STAMP  ACT). 
See  Stamp,  1,  2,  3. 

STATUTE  56  Geo.  8,  c.  60. 
See  Parties. 
Pleading,  2. 

STATUTE  1  Geo.  4,  c.  119,  s.  7. 
See  Insolvent  Debtor,  1,  2. 

STATUTE  7  Geo.  4.  c.  57,  s.  20. 
See  Insolvent  Debtor,  1,  2. 

STATUTE  1  Will.  4,  c.  60. 

See  Mortgagor  and  Mort- 

gagee,  6. 

STATUTE  8  &  4  Will.  4,  c.  27, 
s.  28,  (LIMITATIONS). 
See  Mortgagor  and  Mort- 
gagee, 1. 


STATUTE  8  &  4  Will.  4,  c  27, 
8.42,  (LIMITATIONS). 

See  Annuity,  8. 

STATUTE  6  &  7  Will.  4,  c  82. 
See  Building  Society. 

STATUTE  1  &  2  Vict.  c.  1 10,  s.  47. 
See  Insolvent  Debtor,  1,2. 

STATUTE  5  &  6  Vict,  c  39. 
See  Agent,  1,  2. 

STATUTE  6  &  7  Vict,  c  ^. 
See  Witness,  6. 

STATUTE  7  &  8  Vict,  c  45. 

Proof  of  twenty-five  years'  usage 
of  a  Dissenters*  meeting-house  for 
worship  by  persons  of  a  certain  reli- 
grious  society,  is  not,  under  the  stat 
7  &  8  Vict.  c.  45,  conclusive  endence 
that  the  trusts  of  the  premises  are  for 
the  benefit  of  that  society,  where  such 
trusts  are  declared  upon  the  face  of 
the  deed  by  which  the  premises  are 
dedicated  to  the  charitable  use,  al- 
though such  deed,  not  being  enrolled^ 
is  "  to  all  intents  and  purposes  null 
and  void"  under  the  Mortmain  Act. 
Att'Gen.  v.  Ward,  483 

STATUTE  8  &  9  Vict,  c  18, 
(LANDS  CLAUSES  CONSO- 
LIDATION). 

All  the  lands  of  a  Municipal  Cor- 
poration are  held  **  upon  the  same 
or  the  like  uses,  trusts,  or  purposes," 
within  the  sect.  69  of  the  Lands 
Clauses  Consolidation  Act  (8  &  9 
Vict.  c.  18),  so  that  money  paid  for 
the  compulsory  purchase  of  one  part 
of  the  lands  of  a  Municipal  Corpora- 
tion may  be  applied  in  the  redemp- 
tion of  an  incumbrance  upon  another 
part  of  the  lands  of  the  same  Corpo- 
ration. Ex  parte  The  Corporatum 
of  Cambridge,  in  re  The  Eastern 
Cauntiei  RMway  Company,  SO 


TENDER. 
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STATUTE  10  &  11  Vict.  c.  96. 

See    Trustee    and    Cestui    que 
Trust,  5. 

STOP  ORDER. 

See  Mortgagor  and  Mort- 
gagee, 5. 

SUBPCENA  DUCES  TECUM. 
See  WiTNicss,  2,  3,  4. 

SUBSTITUTED  SERVICE. 

See  Traversing  Note,  2. 

Service  of  the  subpoena  to  appear 
and  answer  a  bill  of  revivor  and  sup- 
plement, upon  Defendants  residing 
out  of  the  jurisdiction  (in  Italy),  or- 
dered to  be  substituted  by  service 
upon  the  solicitors  appearing  and  act- 
ing for  such  Defendants  in  the  original 
suit.     Hart  v.  Tulk,  618 

SUBSTITUTION. 

See  Construction,  1. 
Partnership. 

SUPPLEMENTAL  BILL. 

See  Bankrupt. 
Solicitor,  1. 
Substituted  Service. 

SURPRISE. 
See  Outstanding  Term. 

SURVIVOR- 
See  Construction,  I. 

TAXATION  OF  COSTS. 

See  Costs,  1. 

Mortgagor  and  Mortgagee, 
5. 

TENANTS  IN  COMMON. 
See  Improvements,  1,  2. 

TENDER. 
See  Costs,  3. 


TIME. 

See  General   Order   XXIII.  of 
Oct.  1842. 
Mortgagor  and  MoRTGAGBSy 

3. 
Plea,  1. 
Service. 

TITLE. 

See  Construction,  6. 

Vendor  and  Purchaser,  5. 

On  a  contract  for  the  sale  of  a  share 
in  a  mine  described  as  '*  one  192nd 
part  or  half  share  of  the  Tresavean 
mine,  in  the  district  of  Gwennapf  in 
the  county  of  Cornwall^*  it  is  not 
sufficient  for  the  vendor  to  shew  a 
title  to  the  specified  share  of  the  mine 
as  between  himself  and  his  co-adven« 
turers,  without  shewing  some  title  in 
himself  and  his  co-adventurers  to  the 
mine  of  which  he  had  contracted  to 
sell  a  share.  As  to  the  title  he  must 
shew,  ^tt^ere.     Curling  y.  Flighty   41. 

TITLE  DEEDS. 

Deeds  brought  into  court  by  the 
executor,  under  the  common  order  for 
production  of  documents  made  in  a 
creditors  suit,  will,  after  the  debts  are 
paid,  be  ordered  to  be  delivered  out  to 
the  party  by  whom  they  were  depo- 
sited ;  and  the  Court  reiiised  to  order 
such  deeds  to  be  delivered  to  the 
Plaintiff  in  the  cause,  although  he  was 
the  tenant  for  life  of  the  estate  com- 
prised in  the  deeds.  Plunkett  v. 
Lewisy  65 

TRADE  MARK. 
See  Injunction,  1,  2. 

TRAVERSING  NOTE. 

I.  Personal  service  of  the  copy  of 
a  traversing  note  may  be  made,  ^by 
leave  of  the  Court,  independently^  of 
the  General  Orders),  upon  a  Defend- 
ant who  has  not  taken  any  step  to 
defend  the  suit,  either  in  person  or  by 
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a  solicitor,  and  where  the  service  can- 
not, therefore,  he  made  in  the  manner 
directed  hy  the  56th  General  Order 
of  May,  1845.  Laurie  t.  Bum,  308 
2.  Where  a  hill  of  revivor  and  sup- 
plement was  filed  by  one  of  two  Plain- 
tiflb,  and  the  other  Plaintiff  refusing 
to  join,  was  made  a  Defendant,  and 
an  appearance  entered  fof^  him  under 
the  XXIXth  General  Order  of  May, 
1845,  and  such  Defendant  afterwards 
obtained  and  served  an  order  changing 
his  solicitors  in  the  cause, — the  Court, 
npon  an  application  by  the  Plaintiff, 
supported  by  affidavit  that  diligent 
inquiries  had  been  made  for  such  De- 
fendant, but  he  could  not  be  found, 
ordered,  that  service  upon  the  new 
solicitor  named  in  the  order  for  chang- 
ing solicitors,  of  a  copy  of  the  travers- 
ing note,  should  be  deemed  grood  ser- 
vice upon  such  Defendant.  WaUU  v. 
Darby y  618 

TRIAL  AT  LAW. 

See  Costs. 

Injunction,  2,  3,  4, 5. 
Motion,  2. 

Setting  Down  Cause,  2. 
Witness,  11, 12,13. 

TRUST. 

See  Interest. 

Stat.  8  &  9  Vict.  c.  18. 

TRUSTEE. 
See  Infant,  2,  3. 
Parties,  5,  7. 

TRUSTS  ACT. 

See  Trustee  and  Cestui   Que 
Trust,  5. 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 

See  Administration  Suit,  3,  4. 
.  Heirlooms. 
Interest. 

Mortgagor  and  Mortgagee, 
6. 


Mortmain  Act. 
Parties,  1»  4,  5,  6. 

1.  A  marriage-settlement  made  in 
1811  recited  that  the  hiishand  wis 
entitled  to  20,000  rupees,  secured  bj 
a  note  of  the  EoMt  India  Compiny; 
and  10,000  rupees,  part  thereof,  were 
thereby  assigned  (with  certain  pro- 
perty of  the  wife)  to  the  trustees  of 
the  settlement,  upon  trust  for  the  hus- 
band and  wife  for  their  lives,  with  re- 
mainder for  the  children  of  the  mar- 
riage. One  of  the  trustees  died  six 
weeks  after  the  settlement  was  made. 
The  husband  died  in  1819,  and  the 
wife  in  1822.  The  trustees  did  not, 
nor  did  the  sunrivor,  take  any  step 
during  the  lifetime  of  the  husband  to 
recover  the  10,000  rupees.  After 
they  had  attained  their  ages  of  tweo- 
ty-one  years,  the  children  filed  a  biD 
against  the  sunriving  trustee  and  the 
representatives  of  the  deceased  tms- 
tee,  for  an  account  of  the  trust-funds, 
charging  them  with  the  10,000  ra- 
pees.  Under  a  reference  to  the  Mas- 
ter, to  inquire  whether  the  DefSendant 
might,  by  due  diligence,  have  received 
or  got  in  the  10,000  sicca  n4>ees,the 
Defendant  produced  evidence,  shewing 
it  to  have  been  the  common  belief  of 
persons  who  knew  the  husband,  that 
he  was  not  possessed  of  any  such  pro- 
perty, but  no  proof  was  given  that  the 
husband  was  insolvent ;  and  the  Coort 
charged  the  surviving  trustee  with  the 
fund,  and  interest  from  the  death  of 
the  wife,  and  directed  a  reference  to 
inquire  the  value  of  the  10,000  ru- 
pees at  the  time  of  the  settlement. 
Symes  V.  Eyre^  187 

2.  The  representative  of  the  trus- 
tee who  died  six  weeks  after  the  mak- 
ing of  the  settlement  was  not  a  neces- 
sary party,  such  trustee  not  having 
possessed  any  part  of  the  trust-funds, 
and  not  being  chargeable  with  the  de- 
fault. J6. 

3.  The  survivor  of  two  executors 
and  trustees  bequeathed  the  trust  pro- 
perty to  A.y  upon  the  trusts  declared 
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by  the  original  testator,  expressing  by 
the  same  instrument  his  wish  that  A. 
would  execute  the  trusts  with  fidelity. 
No  direction  was  given  by  the  will  of 
the  original  testator  as  to  the  appoint- 
ment of  new  trustees.  On  a  bill  by 
the  cestuis  que  trust  for  that  purpose, 
heldy  that  Jf.,  though  legally  in  the 
possession  of  the  trust  property,  was 
not  a  trustee  properly  constituted,  and 
that  the  cestuis  que  trust  were  entitled 
to  have  new  trustees  appointed  by  the 
Court.  Mortimer  v.  Ireland^  196 
4.  R.y  the  factor  of  JF.,  of  W.  ^ 
K^  of  W.  K.  ^  P.,  of  W,  P.  ^  0., 
and  W,  ^  B,9  accepted  bills  drawn  on 
him  by  W.  ^  P.,  they  (fT.^  P.) 
agreeing  that  all  the  goods  in  R,*8 
hands,  consigned  to  him  by  fV,  ^  P., 
either  solely  or  jointly,  should  be  se- 
curity to  R.  for  the  amount  of  his  ac- 
ceptances. R.  sold  the  goods  in  his 
own  name.  W,  afterwards  became 
bankrupt,  and  the  assignees  of  W, 
gave  notice  to  the  buyers  of  the  goods 
not  to  pay  R.  the  monies  due  in  re- 
spect of  such  sale.  All  the  debts  ow- 
ing for  the  goods  were  afterwards,  by 
indenture,  to  which  R,  and  the  as- 
signees of  TF,  were  parties,  assigned 
to  trustees,  upon  trust  to  apply  the 
same  as  R.  might  legally  do  if  the  as- 
signment had  not  been  made.  22.  af- 
terwards became  bankrupt.  The  trus- 
tees having  received  the  proceeds  of 
the  goods,  filed  their  bill  against  the 
assignees  of  W,  and  of  JR.,  for  the  di- 
rection of  the  Court  in  the  execution 
of  the  trust.  By  the  decree,  the  Mas- 
ter was  directed  to  state  what  bills  of 
exchange  had  been  accepted  against 
the  goods,  and  the  amount  and  parti- 
culars of  such  acceptances,  and  the 
amount  unpaid,  and  for  that  purpose 
he  was  at  liberty  to  publish  advertise- 
ments. Under  such  advertisements 
several  claims  were  made  before  the 
Master,  by  K.j  and  by  other  holders 
of  the  bills  accepted  by  JB.  On  fur- 
ther directions,  held, — that  the  bill 
holders  had  no  interest  in  the  pro- 


ceeds of  the  goods,  except  that  which 
might  arise  from  the  result  of  the 
contract  between  R,  and  W.  ^  P.; 
that,  if  there  had  been  no  bank- 
ruptcy, the  bill  holders  could  not 
have  sustained  a  suit  to  have  the  pro- 
ceeds of  the  goods  applied  for  tiieir 
benefit;  that  the  happening  of  the 
bankruptcies  did  not  dJSect  the  equit- 
able rights  of  the  parties;  that  the  doc- 
trine of  the  case  of  Ex  parte  Waring 
established  a  special  mode  for  the  pay- 
ment of  creditors  applicable  to  the  ad- 
ministration of  the  estate  in  the  bank- 
ruptcy, but  not  to  the  administration 
of  the  trust  in  equity;  that  the  adver- 
tisements made  under  the  decree,  and 
which  had  caused  the  bill  holders  to 
appear  before  the  Master,  gave  them 
no  right  to  appear,  and  that  they  were 
not  entitled  to  appear  on  further  di- 
rections; and  that  (the  general  ac- 
count as  between  the  estates  of  W» 
and  of  R.  being  waived  by  the  respec- 
tive assignees)  the  assignees  of  R, 
were  entitled  to  recover  the  trust  fund, 
and  to  administer  it  in  that  bankruptcy. 
Lay  cock  v.  Johnson^  199 

5.  Stock  standing  in  the  joint  names 
of  surviving  and  deceased  trustees  may 
be  transferred  by  the  survivors  to 
the  Accountant-General,  under  the 
Trusts  Act,  10  &  11  Vict.  c.  96.  In 
re  Parry,  806 

6.  A  direction  by  will  that  the  tes- 
tator's widow  shall  receive  all  the  in- 
come of  his  real  and  personal  estate, 
and  pay  and  apply  the  same  to  and  for 
the  use  of  herself  and  the  children  of 
their  marriage,  agreeable  and  accord- 
ing to  her  own  discretion  during  her 
life,  confers  upon  the  wife  a  discre- 
tionary power,  which  the  Court  will 
not  disturb  so  long  as  it  is  reasonably 
and  honestly  exercised.  Costabadie 
V.  Costabadie,  410 

7.  Where  the  disposition  of  a  trust 
estate  among^st  certain  objects  is  made 
by  the  author  of  the  trust  to  depend 
upon  the  discretion  of  the  trustee,  the 
Court  will,  in  a  proper  suit,  inquire 
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into  the  manner  in  which  the  trust 
has  been  administered,  and  require 
that  such  discretion  shall  be  fairly 
and  honestly  exercised;  and  so  long 
as  it  appears  to  be  so  exercised,  the 
Court  will  not  deprive  the  trustee  of 
the  discretionary  power  which  he  pos- 
sessesy  or  assume  itself  the  exercise  of 
that  power ;  but  to  avoid  a  repetition 
of  suits,  where  there  is  reason  to  ap- 
prehend that  the  conduct  of  the  trus- 
tee may  be  liable  to  question,  the 
Court  may  require  the  discretion  of 
the  trustee  to  be  exercised  under  its 
view,    CoBtabadie  v.  Costabadie,  410 

UNCLAIMED  DIVIDENDS. 
See  Pleading,  2. 

VALUATION. 
See  Acquiescence. 

VARIATION  OF  ORDER. 
See  Order,  3,  4. 

VENDOR  AND  PURCHASER. 
See  Order,  3. 

Ship,  5. 

Specific  Performance,  1,  2, 
3,  4,  5,  7,  8. 

Title,  1. 

1.  If  a  vendor  contract  with  two 
different  persons  for  the  sale  to  each 
of  them  of  the  same  estate,  the  Court 
will,  prim&faciey  enforce  the  contract 
which  was  first  made;  and  if  the 
party  with  whom  the  second  contract 
was  made  should,  after  notice  of  the 
first  contract,  procure  a  conveyance 
of  the  legal  estate  in  pursuance  of  the 
second  contract,  the  Court  will,  in  a 
suit  for  specific  performance  by  the 
first  purchaser  against  the  vendor  and 
the  second  purchaser,  decree  the  lat- 
ter to  convey  the  estate  to  the  Plain- 
tiff.    Potter  V.  Sanders,  1 

2.  A  purchaser  offered  a  price  for 
an  estate,  and  the  vendor,  by  a  letter 
sent  by  post  and  received  by  the  pur- 
chaser the  day  after  it  was  put  into 
the  post-office,  accepted  the  offer : — 


Held,  that  the  vendor  was  bound  by 
the  contract  from  the  time  when  he 
posted  his  letter,  although  it  was  not 
received  by  the  purchaser  until  the 
following  day.    Potter  v.  Sanders,  I 

3.  Sale  ahd  assignment  of  a  life 
interest  in  leaseholds,  in  consideration 
of  a  weekly  sum,  to  be  paid  to  the 
vendor,  during  her  life,  with  a  co- 
venant by  the  purchaser,  for  himself, 
his  heirs,  executors,  and  adminis- 
trators, to  make  the  weekly  payment 
to  the  vendor,  and  to  repair  and  in- 
sure the  premises,  and  otherwise  per- 
form the  covenants  in  the  lease: — 
Held,  that  the  vendor  was  entitled  to 
a  lien  on  the  life  interest  in  the  lease- 
holds, which  was  the  subject  of  the 
assignment,  for  the  weekly  payment. 
Matthew  v.  Bowler,  1 10 

4.  A  bidder  at  a  sale  under  the 
decree  of  the  Court,  who  is  not  a 
party  to  the  cause  or  interested  in 
the  estate  which  is  the  subject  of  the 
sale,  has  no  right  to  apply  to  the 
Court  to  set  aside  a  sale  to  another 
bidder,  on  the  ground  of  irregularity 
in  that  the  latter,  although  reported 
the  purchaser,  was  not,  in  fact,  the 
highest  bidder.  Whether  he  may  ap- 
ply to  be  declared  the  purchaser  in 
the  place  of  the  bidder  reported  to  be 
the  best  purchaser,  quaere.  Hughes 
V.  Lipseombe,  142 

6.  When  the  vendor's  bill  for  spe- 
cific performance  is  dismissed  on  the 
ground  of  his  laches  in  instituting 
the  suit,  and  without  any  decision  on 
the  question  of  title,  the  Court  will 
not  order  the  deposit  to  be  returned 
to  the  purchaser,  but  will  leave  both 
parties  to  their  legal  remedies. 
Southcomb  V.  The  Bishop  of  Exeter y 

225 

6.  Premises  were  advertised  to  be 
sold  according  to  certain  printed  par- 
ticulars and  conditions  of  sale.  Be- 
fore the  sale  took  place,  several  of 
the  printed  copies  were  altered  by  the 
vendor's  solicitor,  who  introduced,  in 
writing,  a  reservation  of  a  right  of 
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way  to  other  premises  belonging  to 
the  vendor.  Several  oi  t)ie  altered 
copies  of  the  particulars  were  laid  on 
the  table  in  the  auction  room,  without 
any  remark  with  regard  to  the  altera- 
tion, and  an  altered  copy  wa4  deli- 
vered  to  the  auctioneer,  who  read  the 
same  aloud  before  the  biddings  com- 
menced ;  but  the  party  who  became 
the  purchaser  did  not  hear  or  notice 
the  alteration.  The  contract  was 
signed  by  the  auctioneer  (inadvert- 
ently), and  by  the  purchaser,  on  a 
copy  of  the  particulars  of  sale  not 
containing  the  reservation.  After  the 
purchase-money  was  paid  and  posses- 
sion given,  the  purchaser  filed  his  bill 
for  a  specific  performance  of  the  con- 
tract by  a  conveyance  from  the  ven- 
dor, without  a  reservation  of  the 
right  of  way ;  and  the  bill  was  dis- 
missed, without  costs.  Manser  v. 
Back,  443 

STATUTE  10  &  11  Vict.  c.  96. 
See  Trusts  Act. 

VERDICT. 
See  Outstanding  Term. 
Setting  down  Cause,  2. 

VESTED  INTEREST. 
See  Construction,  1. 

VOLUNTARY  BOND. 
See  Executor,  3. 

WAGES. 
See  Ship,  2,  3. 

WARRANT  FOR  TAXATION. 

See  Costs,  1. 

WILL. 
See  Annuity. 

Construction,  1,  2,  9,  10, 11, 

12,  14,  15,  16. 
Heir-at-law. 
Remoteness. 

WITNESS. 
See  Defendant. 
1.  On  a  motion,  before  publication, 


to  re-examine  a  witness  upon  interro- 
gatories which  he  has  refused  to  an- 
swer, and  that  he  may  be  ordered  to 
produce  a  document  which  he  has  re- 
fused to  produce,  the  witness  only,  and 
not  the  parties  in  the  cause,  are  to  be 
served  with  notice  of  the  motion ;  and 
the  rule  is  the  same  where  the  motion 
is  made  after  publication,  unless  the 
case  comes  within  the  grounds  upon 
which  the  Court  guards  against  the 
re-examination  of  witnesses.  Tippine 
V.  Coatesy  16 

2.  It  is  not  an  objection  to  such  a 
motion  that  there  was  an  irregularity 
in  the  subpoena  duces  tecum,  or  that 
the  required  document  was  vaguely 
described  in  the  subpoena,  if  the  wit- 
ness has  appeared  and  submitted  to  be 
examined,  and  shewed  by  his  answer 
that  he  identified  the  document  in- 
quired after,  with  the  document  in  his 
possession.  lb. 

3.  A  subpoena  duces  tecum  is  a  re- 
quisition to  a  witness  to  produce  a  do- 
cument; and  an  interrogatory  requir- 
ing a  witness  to  set  forth  a  document 
in  the  words,  is  in  effect  equivalent  to 
a  requisition  to  produce  it.  Ibm 

4.  The  duty  of  a  witness  to  pro- 
duce a  document  called  for  by  the  sub- 
poena duces  tecum,  or  inquired  after 
by  an  interrogatory,  is  the  same  whe- 
ther the  document  is  called  for  in  or- 
der to  be  proved  by  himself  or  by  an- 
other witness.  Id, 

5.  A  witness  cannot  object  to  an- 
swer a  question  because  it  relates  to 
private  matters,  or  because  it  is  im- 
materialy  unless  the  answer  may  be 
withheld  on  some  gpround  of  privilege. 

lb, 

6.  Under  the  statute  <<  for  improv- 
ing the  law  of  evidence/'  (6  &  7 
Vict.  c.  85),  one  defendant  in  a  suit 
in  equity  is  a  competent  witness  in 
the  same  cause  on  behalf  of  another 
defendant ;  and  it  is  not  a  just  excep- 
tion to  his  evidence,  that  the  title  of 
the  plaintiff  to  sustain  the  suit  against 
both  defendants  depends  upon  the  same 
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issue:  that  fact  can  only  be  considered 
as  affecting  or  tending  to  affect  the 
credit  of  such  defendant  as  a  witness. 
Wood  v.  Rowclife,  183 

7.  The  solicitor  of  the  Plaintiffs  in 
the  cause  was  served  with  a  subpoena 
to  attend  and  be  examined  before  com- 
missioners as  a  witness  for  the  Defen- 
dants, and  he  thereupon  attended  and 
delivered  to  the  commissioners  a  writ- 
ten refusal  to  4>e  examined,  on  the 
ground  of  his  heing  professionally  em- 
ployed by  the  Plaintiffs: — Held,  that 
such  document  was  not  properly  re- 
turned by  the  commissioners,  and 
ought  not  to  have  been  set  down  as  a 
demurrer.    WUden  v.  Wisden,     549 

8.  That  a  witness  who  has  attended 
to  be  examined,  in  pursuance  of  a  sub- 
poena, cannot  then  refuse  to  be  ex- 
amined, on  the  ground  of  irregularity 
in  the  service  of  the  subpoena.        lb, 

9.  That  it  is  not  necessary  to  serve 
the  other'  parties  in  the  cause  with 
a  notice  of  motion  that  a  witness  be 
ordered  to  attend  and  be  examined, 
though  the  reason  assigned  by  the 
witness  for  his  refusal  to  be  examined 
was,  that  he  was  professionally  con- 
cerned as  solicitor  for  such  other 
parties.  lb, 

10.  A  witness,  who  had  attended 
before  the  Examiner,  but  had  refused 
to  be  examined  unless  he  were  paid 


the  expenses  of  some  former  attend- 
ances, ordered,  upon  motion,  to  attend 
and  be  examined,  and  to  pay  the  costs 
of  the  motion.      Gaunt  v.  Johnson, 

551 

11.  After  an  issue  had  been  di- 
rected, (upon  exceptions  to  the  Mas- 
ter's report  of  debts  in  a  creditor's 
suit),  to  try  the  consideration  of  a 
bond,  the  Court  refused  the  motion  of 
the  Plaintiff,  the  obligee  in  the  bond, 
that  he  might  be  ordered  to  be  exa- 
mined and  cross-examined  by  the  re- 
spective parties,  on  the  trial  of  the 
issue.     Hepworth  v.  Heslop,        622 

1 2.  Qtuere,  whether,  generally,  any 
of  the  parties,  not  being  a  merely  for- 
mal party,  can  be  examined  as  a  wit- 
ness on  the  trial  of  an  issue,  directed 
at  the  hearing  of  the  cause.  lb. 

13.  Qtuere,  whether  the  Court  will, 
after  an  issue  has  been  directed,  order 
a  party  to  be  examined  as  a  witness 
on  the  trial  of  the  issue,  without  re- 
hearing the  matter  in  which  the  order 
directing  the  issue  was  made.         lb. 

14.  The  Court  will  not  make  an 
order  permitting  a  plaintiff  in  an  ori- 
ginal bill,  who  has  subsequently  be- 
come bankrupt  or  insolvent,  to  be 
examined  as  a  witness  in  the  cause 
for  the  assignees  of  his  estate,  who 
are  prosecuting  his  suit  by  supple- 
mental bill.     Fisher  v.  Fisher,     628 


THE    END. 


LONDON  : 
H.  HAVIAKS,  PmXKTXBy  VBAK  LIVCOLX't-Xirir-PXXLDB. 


